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JUDGES  OF  THE  COURTS 

dwring  the  time  of  these  reports,  from  which  appeais  may  be  taken  to  the 

Supreme  Court. 


(NAMKS  ABKANGKD  IN  OBDKK  OF  SXNIORITY  OF  SEBVICE.) 


DI8TBI0T  00UBT8. 

First  District,  two  judges — Hbnbt  Bank,  Jr.,  Keokak;  William  8.  Ham- 
ilton, Ft  Madison. 

Second  District,  touT  judges^*  F.  W.  Bichblbebgbs,  Bloomfleld;  C.  W.  Tut- 
MiLipN,  CenteryiUe ;  D.  M.  Andbbson,  Albia ;  F.  M.  Huntbb,  Ottumwa ; 

8BNBCA  CDBNELL,  OttumWB. 

TMrd  District,  two  Judges — Uibam  K.  E2vanb,  Corydon ;  Thomas  L.  Maxwell, 

Creston. 
Fourth  District,  three  judges — ^tJoHN  F.  Olitbb,  Onawa;  f  David  Mould, 

Sioux  City ;  Gbobob  Jbpson,  Sioux  City ;  John  W.  Andkbson,  Onawa 

(1915)  ;  W.  G.  Sbabs,  Sioux  City  (1915). 
Fifth  District,  three  judges — J.  H.  Applegatb,  Guthrie  Center ;  William  H. 

Fahby  (1911),  Perry;  Lobin  N.  Hays  (1911),  KnoxviUe. 
Si0th  District,  three  judges — K.  B.  Willcockson,  Slgourney;  John  F.  Tal- 

BOTT,  Brooklyn ;  Hknby  Silwold,  Newton. 
tSeventh  District^ve  judges — A.  J.  House,  Maquoketa;  Abthub  P.  Babkbb, 

Clinton;  William  Thbophilus,  Davenport;  Maubicb  Donboan.  Dav- 
enport; F.  D.  Lbtts,  Davenport;  fLAWBBNCB  J.  Hoban,  Muscatine. 
Eighth  District,  one  judge — ^Balph  P.  Howbll,  Iowa  City. 
Ninth  District,  five  judges — t  Hugh  Bbennan,  Des  Moines ;  W.  H.  McHbnbt, 

Des  Moines ;  Lawbbncb  Db  Gbaff,  Des  Moines ;  Chables  A.  Dudlby, 

Des  Moines;  Wm.  8.  Aybbs,  Des  Moines;  Ubrbebt  Uttbbbacx,  Des 

Moines. 
Tenth  District,  three  Judges — ^IFbanklin  C.  Platt,  Waterloo;  Gbobgb  W. 

Dunham,  Manchester;   Chas.  W.  Mullan,  Waterloo;   U.  B.   Boies, 

Waterloo. 
Bleventh  District,  three  judges — R.  M.  Weight,  Ft  Dodge ;  I C.  G.  Lbb,  Ames ; 

t  C.  B.  Albbook,  JBldora ;  H.  B.  Fby,  Boone  (1915)  ;  Edwabd  M.  Mc- 

Call,  Nevada  (1915). 
Twelfth  District,  three  judges — C.  H.  Kbllby,  Charles  City;  J.  J.  CXabk, 

Mason  Citj :  M.  F.  Bdwabds,  Farkersburg. 
TMrteenth  District,  two  judges — A.  N.  Hobbon,  West  Union;  William  F. 

Spbinobb,  New  Hampton. 
Fourteenth  District,  two  judges — ^D.  F.  Coy  lb,  Humboldt;  N.  J.  Lbb,  Bsther- 

▼lUe. 
Fifteenth    District,    five    judges — A.    B.    Thobnbll,    Sidney;    Obvillb    D. 

Whbblbb,  Council  Bluffs;  Bugenb  B.  Woodbuff,  Glenwood;  Thomas 

Abthub,  Logan;  Joseph  B.  Rockafbllow,  Atlantic. 
Simteenth  District,  two  judges — ^t  Fbank  M.  Powbbs,  Carroll ;  M.  B.  Hutch- 
ison, Lake  City;  B.  G.  Albbbt,  Jefferson. 
Seventeenth  District,  two  judges — B.  F.  Cummings,  Marshalltown ;  James 

W.  Willbtt,  Tama. 
Eighteenth  District,  three  judges — F.  O.  Bllxson,  Anamosa ;  Milo  P.  Smith, 

Cedar  Rapids ;  John  TT  Moffit,  Tipton. 
Nineteenth  District,  two  judges — Robbbt  Bonbon,  Dubuque;  John  W.  Kint- 

ziNOBB,  Dubuque. 
Twentieth  District,  two  Judges — James  D.  Smyth,  Burlington ;  Oscab  ELal^ 

Wapello. 
Twenty-first  District,   two   judges-^WiLLiAM    Hutchinson,   Alton;    W.   D. 

BoiBS,  Sheldon. 

SUPEBIOB  OOUBTB. 

Cedar  Rapids — Chables  B.  Bobbins. 

Council  Bluffs — Fbank  J.  Capell,  t^^HUBL  B.  Snydeb. 
OHnnellP— Paul  G.  Nobbis. 

Keokuk — W.  Li  McNamaba. 

Oelwein — John  R.  Bans,  t  Eugene  J.  O'Connob. 
Perry — W.  W.  C!^bdbll,  ••  Robbbt  S.  Babb. 
ehenandoah^-Qno.  H.  Castle. 
•  Died,  Oct  11,  1914. 
t  Retired,  Dec.  31,  1914. 
t  Resigned,  April  27,  1914. 
*^  Blection  contest  pending. 


IN  MEMORIAM. 

CHESTER  CICERO  COLE. 

The  Polk  County  Bar  Association,  thr6ugh  its  committee, 
presented  to  the  Court  the  following  address  in  commemoration 
of  the  life  of  Judge  Chester  Cicero  Cole : 

Chester  Cicero  Cole  was  bom  in  Oxford,  Chenango 
County,  New  York,  June  4, 1824,  and  died  in  this  city  on  Oc- 
tober 4,  1913,  aged  eighty-nine  years,  three  months  and  ten 
days. 

He  attended  the  public  schools  of  his  native  village.  Leav- 
ing the  farm  at  thirteen,  he  engaged  in  clerking  in  a  store  until 
eighteen  years  of  age,  when  he  resumed  his  studies,  completing 
an  academic  course,  and  followed  this  with  study  in  a  law  office 
for  two  years. 

He  then  matriculated  in  the  Law  School  of  Harvard  Uni- 
versity, at  Cambridge,  from  which  he  graduated,  and  was  ad- 
mitted to  the  bar  in  1848.  Marrying  the  same  year,  and  yield- 
ing to  the  migratory  spirit  of  the  American  people,  he  located 
at  Marion,  Kentucky,  where,  by  reason  of  his  ability  and 
zealous  attention  to  his  profession,  he  soon  took  high  rank  at  a 
bar  distinguished  for  learning  and  skill.  Forecasting  the  con- 
flict then  apparent  between  the  two  opposing  economic  systems 
of  the  North  and  South,  and  revolting  against  the  system  of 
human  bondage  in  the  South,  he  removed  to  this  city  in  1857, 
where  he  continued  to  live  until  his  death,  recognized  as  one 
of  the  distinguished  jurists  of  Iowa,  and  of  the  nation. 

Judge  Cole  was  appointed  to  the  Supreme  Bench  of  this 
state  in  the  year  1864,  and  gave  to  the  court  an  uninterrupted 
service  of  twelve  years,  during  which  period  the  court  took 
high  rank,  in  the  state  and  in  the  country  at  large.  His  opinions 
are  contained  in  Volumes  15  to  42  inclusive,  Iowa  Reports. 
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After  his  resignation  from  the  Supreme  Bench,  he  re- 
sumed the  practice  of  the  law,  in  which  he  successfully  and 
actively  engaged  until  shortly  before  his  death. 

As  a  judge,  he  was  industrious,  learned,  and  brilliant 
By  virtue  of  his  constant  and  persevering  study,  he  became  a 
master  of  the  fundamental  principles  of  the  law.  He  quickly 
and  readily  comprehended  the  facts  in  a  case,  and  applied  the 
law  with  great  clearness  and  ability.  As  a  writer  of  opinions 
in  a  court  of  last  resort,  he  wrote  with  faultless  diction,  and 
expressed  his  views  with  great  clearness.  His  opinions  stand 
to-day  as  models  of  judicial  decisions. 

In  maimer,  be  was  always  genial  and  affable,  unruffled 
by  criticism,  even  when  it  may  have  descended  to  low  and 
offensive  personal  attacks. 

Towards  the  opinions  of  others,  he  was  always  charitable, 
and  oftentimes  apologetic.  Democratic  in  spirit,  yet  he  met 
tfao  most  exalted  and  humblest  on  planes  of  equality.  His 
home  was  a  revered  place,  and  upon  this  he  bestowed  such 
studied  care  as  to  make  it  ideal  and  exemplary. 

For  one  so  richly  gifted,  and  delighting  in  exacting  pro- 
fessional activities,  it  may  seem  somewhat  strange  that  he 
should  have  taken  interest  and  delight  in  the  quiet  duties  of  a 
law  profess<»'.  But  there  he  even  excelled  himself,  and  ex- 
hibited the  great  versatility  of  his  abilities.  Of  all  his  achieve- 
ments, none  were  more  gratifying  to  him  than  his  efficacious 
work  in  establishing  and  fostering  the  two  law  schools  of  this 
state,  the  first  identified  with  and  now  a  part  of  the  state  uni- 
versity, and  the  second,  of  which  he  was  dean  emeritus  at  the 
time  of  his  death,  the  law  school  of  Drake  University,  of  this 
city.  This  he  rightly  regarded  as  his  monumental  work,  and 
upon  his  work  as  a  teacher  of  law,  his  fame  will  largely  rest  and 
remain  enduring. 

No  young  man  ever  came  under  his  influence  as  a  teacher 
of  law  without  great  benefit,  and  without  becoming  his  friend 
and  personal  admirer. 

When  the  law  building  on  Drake  campus  was  dedicated 
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''Cole  Hall/'  with  emotion  he  could  not  conceal,  he  said,  ''And 
now  the  cop  of  my  joy  is  fall  to  overflowing/'  and  as  l<mg  as 
the  bnilding  remains,  fnlfiUing  his  hopes  and  ideals,  it  will 
perpetaate,  as  it  should,  the  name  of  Judge  Cole,  lawyer,  judge, 
editor,  and  last,  but  perhaps  greatest,  teacher. 

Chas.  a.  Dum^KT, 
A.  H.  McVbt, 
Howard  J.  Clark. 

In  response  to  said  address,  Mr.  Justice  Weaver,  on  behalf 
of  the  Court,  said : 

It  is  very  appropriate  that  this  court,  of  which  Hon.  Chas- 
ter C.  Cole  was  for  a  considerable  period  an  able  and  distin- 
guished member,  should  take  official  notice  of  his  passing,  and 
place  upon  its  records  a  fitting  tribute  to  his  memory. 

It  was  Judge  Cole's  good  fortune  to  come  to  Iowa  while  it 
was  still  in  its  infancy,  and  to  see  it  develop  and  expand  from 
the  crudeness  and  immaturity  of  pioneer  days  into  a  great, 
prosperous  and  progressive  commonwealth.  Of  rare  mental 
endowment,  graced  by  a  high  degree  of  culture,  and  strength- 
ened by  discipline,  it  is  not  strange  that  he  soon  became  a 
prominent  figure  in  public  affairs  and  won  high  rank  in  his 
chosen  profession.  He  came  to  this  court  by  appointment  in 
1863,  and  served  thereafter  by  election  until  his  resignation, 
in  1876.  His  opinions,  found  distributed  through  our  state 
reports  from  Volumes  IS  to  42,  are  marked  by  a  high  degree 
of  legal  learning,  a  keen  appreciation  of  fundamental  prin- 
ciples, and  great  lucidity  of  statement.  A  contemporary  of 
oar  own  Dillon,  Wright  and  Beck,  and  of  Cooley  of  Michigan, 
Dixon  of  Wisconsin,  Breese  of  Illinois,  Bigelow  and  Gray  of 
Massachusetts,  Agnew  and  Sharswood  of  Pennsylvania,  and 
other  judicial  luminaries  of  first  magnitude,  he  was  well 
equipped  to  be  their  peer,  and  his  work  on  the  bench  will  suffer 
by  comparison  with  none. 

His  interest  in  legal  education  was  deep  and  unaffected, 
and  his  many  years  of  intimate  connection  with  the  law  de- 
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partments  at  Iowa  City  and  Des  Moines  brought  him  into  dose 
and  intimate  contact  with  many  hundreds  of  our  bright  young 
men  of  Iowa,  who  learned  to  hold  him  in  high  regard. 

He  lived  to  a  patriarchal  old  age,  retaining  in  remark- 
able vigor  to  the  end,  that  keenness  of  mind  for  which  he  was 
so  justly  distinguished.  Until  near  the  last,  he  rarely  permit- 
ted a  term  of  this  court  to  pass  without  attending  its  sessions, 
where  his  unvarying  courtesy  and  genial  manners  made  him  a 
welcome  visitor  to  the  assembled  bar,  as  well  as  to  the  members 
of  this  court. 

His  name  is  indelibly  stamped  upon  the  political  and  judi* 
cial  history  of  Iowa. 


IN  MEMORIAM. 

JOHN  FORREST  DILLON. 

The  Scott  County  Bar  Association,  through  its  committee, 
<m  May  10, 1915,  presented  the  following  address  in  commemo- 
ration of  the  life  of  Judge  John  Forrest  Dillon : 

John  Forrest  Dillon  died  on  the  5th  day  of  May,  1914.  It 
is  altogether  fitting  that  we,  the  Scott  County  Bar  Association, 
should  draw  aside  the  curtain  of  the  past,  to  contemplate  his 
invaluable  life,  and  place  upon  record  our  testimonial  of  its 
successes  and  achievements. 

He  was  bom  on  Christmas  Day,  1831,  in  the  state  of  New 
York.  At  the  age  of  seven  years,  he  came  to  this  community 
with  his  i>arents.  The  present  city  of  Davenport  was  then  a 
mere  village,  younger  in  years  than  he.  Both  grew  up  together. 
Here  he  attended  school.  Here  he  matured  to  manhood,  en- 
dowed with  all  of  nature's  choicest  gifts.  Here  he  studied 
law  and  was  admitted  to  the  bar.  Here  he  first  wore  the  judi- 
cial ermine,  in  this  very  court.  Living  here,  he  was  chosen 
a  justice  of  our  Supreme  Court.  In  a  law  library  in  this 
city,  he  prepared  the  data  for  and  wrote  the  Law  of  Munici- 
pal Corporations,  than  which  no  man  has  yet  prepared  a  more 
masterful  text  work  in  American  jurisprudence.  From  an 
humble  beginning,  he  had  reached  the  prime  of  life;  and  he 
went  forth  self  made,  but  equipped  for  the  broader  walks  and 
greater  fields  of  his  profession.  He  maintained  inviolate  to 
the  end  his  loyalty  for  the  city  of  Davenport,  and  it  is  now 
pleasing  to  contemplate  that,  throughout  the  long  years  of  his 
life,  it  was  not  eai^  to  say  which  was  the  greater,  his  pride 
and  love  for  his  old  home  town,  or  the  pride  and  esteem  our 
people  felt  for  him.    And  while  our  bar  and  our  city  and  our 

state  honored  him  to  their  utmost,  we  must  now  acknowledge 
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that  his  achievement  was  the  greater,  that  he  has  honored  the 
bar  and  city  and  state  more  than  they  have  honored  him. 

In  the  spring  of  1850,  at  the  age  of  19,  he  received  the 
degree  of  doctor  of  medicine,  at  a  medical  college  then  located 
in  Davenport,  and  he  went  to  Farmington,  Van  Bnren  County, 
in  this  state  to  practice  that  profession.  By  the  fall  of  the 
same  year,  he  had  begun  to  read  Blackstone,  and  returned  to 
Davenport. 

With  a  doctor's  office  and  a  drug  store  as  his  alma  mater, 
of  which  he  was  the  sole  instructor  and  sole  student  in  the 
law,  in  the  year  1852,  at  the  age  of  21,  he  was  admitted  to  prac- 
tice his  new  profession;  and  in  the  same  year  was  elected 
prosecuting  attorney  of  this  district.  While  holding  this  posi- 
tion, he  compiled  a  digest  of  the  decisions  of  the  Supreme  Court 
of  Iowa. 

Before  his  term  expired,  he  was  elected  to  the  supr«>)me 
bench  of  the  state,  and  re-elected  in  1869.  Before  he  eiiU;i'eu 
upon  the  duties  of  his  second  term,  he  was  appointed  by  Presi- 
dent Grant  justice  of  the  Circuit  Court  of  the  United  States 
for  the  eighth  judicial  circuit.  In  the  year  1872,  he  published 
the  first  edition  of  Jiis  Municipal  Corporations  and  founded  the 
Central  Law  Journal.  In  1879,  he  resigned  from  fl?  ff^deral 
bench,  moved  from  Davenport  to  New  York  City,  to  liliJ-i*: 
gfeneral  counsel  of  the  Union  Pacific  Railroad  and  to  accept 
the  position  at  Columbia  University  of  professor  of  real  prop- 
erty and  equity  jurisprudence.  In  1882,  he  resigned  this  pro- 
fessorship and  engaged  in  the  active  practice  of  his  profession 
in  New  York  City,  where  a  most  exceptionally  desirable  client- 
age from  far  and  near  sought  and  employed  him  to  the  end 
of  his  days.  He  was  general  counsel  of  the  Missouri  Pacific 
Bailway  Company,  the  Texas  Pacific,  the  Western  Union  Tele- 
graph Company,  and  consulting  counsel  of  the  Manhattan  Ele- 
vated Company.  He  was  one  time  President  of  the  American 
Bar  Association;  edited  several  volumes  of  federal  court 
reports ;  was  also  the  author  of  the  famous  works  Removal  of 
Causes,  Municipal  Bonds,  and  Laws  and  Jurisprudence  of 
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Vnffand  mmI  Atmriem,  H«  abe  ^nito  «ilier  legal  worte  mad 
was  freqaently  engaged  in  intemati<mal  efforta  at  the  better- 
ment of  the  kKW. 

The  atofy  of  hia  life  ia  more  than  Ihree  aeore  yean  of 
aetoal  and  active  devotion  to  the  law,  and  of  all  the  great 
and  cheriahed  namea  in  the  hiatory  of  our  bar,  none  has  risen 
to  the  eminenee  which  he  attained.  Probably  bat  few  men  in 
onr  conntry'a  hiatory  in  the  legal  profession  rank  with  him  in 
Hie  «Btinatian  ti  the  menbera  of  that  profession.  Hia  i^ecorda 
ahaw  Imn  to  have  bean  e  apwiialiat  in  the  law,  not  ia  any  one 
branckiMT  dei>artment,  but  seemingly  in  alL 

It  is  difficult  to  aajr  whether  he  is  esteemed  highest  as  a 
atndentf  an  anther,  a  judge,  a  teacher,  or  a  practitioner,  so 
aoecessfol  was  he  in  eaeh  endeavor.  He  was  a  man  of  mar- 
velons  indnstry«  Though  atrong  in  mind  and  body,  his  splen- 
did Jkalecita  were  strengthened  by  such  intense  Application  and 
tirdesa  devotion  to  his  work  that,  when  opportunity  and  vic- 
kary  eame  to  him,  th^  were  alwaya  the  fruit  of  toilsome  efforts. 
To  him,  hia  taak  wiaa  mere  than  a  meana  to  a  livelihood  or  a  com- 
yetanoe.  To  him,  the  temple  of  the  law  from  foundation  stones 
to  the  iepmoat  pinnack  waa  a  aacred  edifice.  He  poaaesaed  an 
aM^^  ^^loDvictMn  that,  eomb  what  may,  the  admiiriataration  of 
jume  in  AtteriQan  eenrta  would  perpetuate  o«r  government 
foivvsr. 

Bfat  to  that  whieh  is  great  and  q»lendid  in  his  legal  fame, 
there  must  also  be  added,  in  our  tribute  to  his  memory,  mention 
of  his  rare  qualitiea  of  character  and  manhood.  Always  exem- 
plifying the  highest  ideala  of  his  chosen  profession,  he  was 
the  finest  type  of  man.  And  throughout  his  long  career,  his 
character  in  public  and  private  life  was  perfect  On  the  occa- 
sion of  the  great  affliction  that  befell  him,  when  his  wife  and 
daui^r  perished  at  aea,  the  people  of  our  nation  mourned 
with  him.  He  was  a  man  of  oountlesB  friends,  am<mg  all 
daaaea.   He  waa  the  peaseasor  of  the  noMest  <|palities  and  vir- 
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tues  of  mankind,  whether  as  husband,  father,  lawyer,  judge  or 
man. 

*  *  The  scroll  is  rolled  together. ' '  His  memory  and  his  work 
remain,  but  his  life  is  no  longer  ours. 

James  W.  Bolunoeb, 
L.  M.  Fisher, 
J.  G.  Haixi, 

Committee. 

After  presenting  the  foregoing  address,  Judge  James  W. 
Bollinger,  of  the  Scott  County  Bar,  addressed  the  Court  and 
said: 

MAY  IT  PLEASE  YOUR  HONORS,  we  ask  that  you 
spread  upon  the  records  of  the  Supreme  Court  the  humble  trib- 
ute of  the  Bar  of  Scott  County  which  I  have  just  read.  In  a 
certain  sense,  perhaps  no  one  portion  of  Iowa  may  properly 
revere  the  name  of  Judge  Dillon  above  the  pride  in  his  name 
and  memory  which  is  felt  the  length  and  breadth  of  our  state. 
In  truth,  we  seek  today  to  do  honor  to  one  whose  professional 
eminence  is  such  that  Iowa  herself  cannot  claim  him  as  all  her 
own.  For  you  know  that  throughout  the  Union,  yes  even  in 
other  nations  and  of  other  continents,  his  labors  are  now  a 
part  of  our  and  every  jurisprudence  where  the  laws  of  English 
speaking  people  prevail.  And  yet  somehow,  though  the  entire 
world  might  request  you  to  record  their  memorial  of  this  re- 
markable man  of  the  law,  we  of  Scott  County  come  to  claim  the 
prior  privilege. 

At  the  death  of  any  successful  man,  whatever  his  walk  in 
life,  it  is  human  nature  to  indulge  in  superlatives  in  the  final 
estimate  of  him  and  his  work.  And  sometimes,  perhaps,  we 
overrate  departed  brethren  of  our  profession.  For  the  lawyer 
too  has  his  heroes  and  builds  their  statues  in  heroic  size.  Yet 
we  believe  it  may  be  justly  said  of  Judge  Dillon  that  his  re- 
pute could  be  no  greater  now  that  his  labors  are  ended  than 
the  repute  which  he  won  and  held  in  life  these  many  years. 
Death  has  added  naught  to  his  glory.    It  has  not  even  in- 
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creased  our  wonder  or  admiration  for  his  achievement  And 
when  we  contemplate  his  career  and  attempt  in  our  thoughts 
to  sum  up  his  record  or  to  utter  his  rank  in  the  law,  it  fairly 
seems  as  if  moderation  in  expression  were  hardly  a  virtue,  as 
if  superlatives  could  not  be  in  poor  taste.  Tou  may  recount 
as  calmly  as  you  will  the  many  brilliant  names  in  the  history 
of  the  American  bench  and  bar,  and  you  will  ask — ^''Who  is 
there  more  worthy  than  he  of  an  abiding  place  in  our  hall  of 
fame  and  honor  f" 

On  this  occasion,  perhaps  the  most  interesting  thought, 
and  the  one  which  must  occur  to  all  of  us,  is — Whence  came 
this  great  manf  His  was  a  humble  beginning.  His  boyhood 
home  was  but  the  plain  modest  home  of  those  early  days.  His 
father  was  a  teamster.  His  community  could  do  little  or  noth- 
ing for  its  youth.  Though  not  of  their  faith,  he  attended  the 
school  of  the  parish  priests,  Father  Palamourges  and  Father 
Mazzuchelli,  names  revered  in  early  Davenport,  and  in  later 
life  referred  to  by  him  as  ''of  sainted  memory."  While  in  his 
teens,  he  took  two  winter  courses  in  medicine,  one  of  which  was 
in  Bock  Island,  Illinois.  Whatever  the  entire  balance  of  his 
schooling  amounted  to,  it  was  only  what  he  could  then  get  in 
Davenport,  and  of  necessity  was  of  the  meager  kind.  He 
gained  his  admission  to  the  bar  by  reading  and  self-instruc- 
tion, without  the  advantages  of  a  law  office  or  a  law  school. 
Such  was  his  beginning. 

He  who  reads  the  decisions  of  Judge  Dillon  marvels  at 
their  vitality  and  the  very  vigor  of  his  pen.  His  work  on 
municipal  law  has  for  years  been  a  leading  authority.  I  once 
heard  a  member  of  our  bar,  one  who  held  the  position  of  city 
attorney  for  many  terms,  declare  this  text  book  to  be  the 
greatest  ever  written  for 'our  profession.  The  first  edition  was 
prepared  in  our  library  at  home,  before  these  days  of  splendid 
digests,  and  was  written  in  years  when  he  held  eleven  terms 
of  federal  court  a  year.  His  lectures  at  Yale  on  the  common 
law  are  a  veritable  legal  classic  wherein  every  scholar  may 
revel  in  their  wealth.    After  he  laid  aside  the  ermine,  he  went 
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to  the  metropolis  to  practice*  There  his  eomrse  eontiniied  in  tJie 
same  gigantic  strides.  Municipal  bonds  were  becoming  a  popn- 
lar  method  of  safe  investment,  when  their  legality  was  vouched 
for  to  the  purchaser's  satisfaction.  We  all  know  tiiat  Judge 
Dillon  for  years  had  a  practical  monopoly  of  this  business  in 
our  country,  and  his  approval  seemed  neoessaiy  in  order  that 
any  bond  might  be  marketable,  lliis  alone  would  speU  content 
to  most  men  and  to  most  of  the  gifted  men  of  the  bar,  whatever 
their  ability.  Not  so  with  Judge  Dillon.  He  became  the  coun- 
sdor  and  advocate  of  so  many  of  the  great  corporations  that  his 
name  as  a  lawyer  soon  stood  as  hi|^  in  the  appellate  courts  as 
it  did  in  the  houses  of  investors  and  financiers. 

When  we  glance  at  his  entire  record,  we  find  he  had  no 
side  issues  in  his  endeavors,  but  confined  himself  strictly  to 
the  one  domain,  and  seemingly  no  matter  what  part  he  took  in 
the  law,  his  name  was  known  to  the  nation. 

Your  Honors,  when  we  Ijiink  of  his  great  life  as  a  reality, 
so  brilliantly  devoted  to  its  steadfast  industry  and  purpose  and 
so  rq[>lete  with  all  that  is  triumphant  and  successful  in  our 
profession,  the  interesting  thought  must  come  to  us  all  of  how 
odds  in  the  beginning  may  be  overcome.  And  when  we  ponder 
upon  the  immense  superstructure  which  he  built  upon  his 
foundation,  we  know  that  the  true  depth  and  breadth  and 
strength  of  the  foundation  are  not  always  mecL 

In  response  to  said  address,  Mr.  Justice  Evans  on  behalf 
of  the  Court  said : 

I  am  not  sure  that  I  am  entitled  to  claim  a  personal 
acquaintance  with  Judge  Dillon.  I  knew  him.  He  was  a  lec- 
turer on  law  in  the  law  school  when  I  was  a  student  therein. 
I  am  not  able  to  say  that  I  ever  ^obe  to  him.  He  had  already 
come  into  great  distinction.  As  a  mere  teacher,  he  was  not 
pre-eminent,  in  the  didactic  soise.  His  lecture  was  always  able 
and  profound,  but  it  required  an  attentive  and  intelligent 
listener ;  and  it  was  not  always  well  followed  by  raw  students 
who  were  groping  their  way  through  the  apparent  intricacies 
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of  th«  law.  In  the  eoune  of  his  lecture,  he  never  stopped  or 
loitered  en  the  way.  He  was  not  a  quizzer.  He  was  not  given 
to  much  illustration.  He  was  alreadj  nnder  the  stress  of  a 
verj  busy  life.  At  the  lecture  hoar,  he  came  briskly,  lectured 
rapidly,  and  disappeared.  He  was  then  engaged  in  writing 
his  great  work  on  Municipal  Corporations.  He  was  also  judge 
of  the  Federal  circuit  court,  and  he  carried  much  work  with 
him  whenever  he  appeared  at  the  University  to  meet  his  en- 
gagements there.  His  personality  was  impressive.  He  had 
a  strong  face.  It  was  a  serious  face.  He  was  serious.  My 
recollection  of  him  is  that  he  was  never  humorous ;  nor  was  he 
eV^  scintillating  or  surprising,  either  in  manner  or  matter. 
His  heavy,  bushy  eyebrow  seemed  to  the  student  to  indicate 
austerity.  But  we  learned  that  he  was  not  austere.  The 
le<mine  countenance  covered  the  gentleness  of  the  lamb  and 
the  kindness  of  a  woman.  Though  I  never  personally  met 
Judge  Dillon  since  my  student  days,  yet  I  know  him  now  better 
than  I  did  then.  We  all  know  him.  He  has  left  a  great  mark 
upon  the  jurisprudence  of  this  country.  The  great  lawyer 
has  often  become  the  great  judge.  Dillon  became  first  a  great 
judge,  and  afterwards  a  great  legal  counselor. 

The  judicial  bench  of  this  country  presents  great  educa- 
tional facilities.  It  is  potentially  the  greatest  law  school  in  the 
world.  In  such  school,  the  judge  is  the  pupil  and  the  lawyer 
with  his  brief  is  the  tutor.  If  the  case  be  well  tried,  the  at- 
t^xtive  and  open-minded  judge  usually  knows  the  law  better 
at  ita  close  than  at  its  beginning. 

Into  this  school  Judge  Dillon  came.  His  previous  ex- 
perience as  a  lawyer  had  been  very  brief.  He  could  not  then 
be  regarded  as  a  great  lawyer,  though  he  gave  evidence  of 
great  promise.  Into  this  school  Judge  Dillon  brought  an  apt 
mind,  great  intellectual  capacity,  untiring  industry  and  un- 
failing candor  of  judgment.  When  he  had  closed  his  judicial 
career  and  entered  the  practice,  he  had  few  rivals  in  equip- 
ment of  legal  knowledge,  and  poise  of  legal  judgment.  He 
became  the  great  legal  counselor.    Though  millions  were  at 
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stake,  lawyer  and  layman  alike  rested  confidently  upon  his 
legal  opinion,  and  treated  it  like  an  adjudication.  Among  the 
names  of  those  who  have  most  honored  our  profession,  that  of 
Judge  Dillon  will  always  be  pre-eminent.  It  is  safe  to  say 
that  for  more  than  thirty  years,  every  prominent  member  of 
the  bar  and  every  judge  of  every  high  court  in  every  state  of 
the  Union  has  known  and  honored  the  name  of  Judge  Dillon. 
Greater  distinction  hath  no  lawyer  than  this. 

In  response  to  said  address,  Deemer,  C.  J.,  on  behalf  of  the 
Court,  also  said : 

Although  advised  to  study  law,  young  Dillon,  for  some 
unknown  reason,  concluded  to  become  a  physician ;  and  so,  at 
the  early  age  of  seventeen  years,  he  began  the  study  of  medi- 
cine, and  after  two  years  of  reading  and  attendance  upon  lec- 
tures in  the  first  medical  school  of  the  state  (established  at 
Davenport),  and  before  reaching  majority,  he  began  the  prac- 
tice of  medicine,  at  Farmington  in  Van  Buren  county,  the 
original  home  of  one  of  his  preceptors  in  the  medical  school. 
He  practiced  this  profession  for  less  than  a  year,  and,  on  ac- 
count of  a  physical  disability  which  prevented  his  riding  horse- 
back, and  perhaps  a  lurking  suspicion  that  he  should  have  fol- 
lowed Mr.  Cook's  advice,  he  conclude^  to  study  law. 

When  John  Forrest  Dillon  was  brought  to  Davenport  by 
his  father  in  the  year  1838,  the  son  was  but  seven  years  of 
age,  and  within  a  few  years  after  his  arrival  there,  Ebenezer 
Cook,  one  of  the  family  of  that  name  which  has  made  a  deep 
impression  upon  the  jurisprudence  of  this  state,  became  inter- 
ested in  the  boy  and  advised  him  to  prepare  for  the  legal 
profession. 

At  Farmington  was  a  young  lawyer  by  the  name  of  Howe, 
who  had  two  law  books,  '^Blackstone's  Commentaries"  and 
the  '*Iowa  Blue  Book  of  1843.''  These  were  borrowed  from 
the  young  lawyer,  and  Dillon  began  his  study  of  the  law.  He 
quit  the  practice  of  medicine,  returned  to  Davenport,  where 
he  opened  a  small  drug  store,  naively  remarking  that  he  chose 
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this  business  because  it  promised  a  livelihood,  and  also  for  the 
reason  that  it  afforded  leisure  time  to  enable  him  to  read  law. 
He  never  was  in  a  law  office  until  after  he  was  admitted  to  the 
bar,  and  never  attended  law  school,  but  he  had  access  to  the 
books  in  the  Cook  and  Judge  Orant  libraries,  and  in  addition  to 
Blackstone,  read  and  pondered  over  Kent's  Commentaries, 
and  some. of  Judge  Story's  works.    After  little,  if  any,  more 
than  a  year 's  reading,  he  was,  in  the  year  1852,  on  motion  of 
Mr.  Austin  Corbin,  admitted  to  the  bar  of  Scott  County,  and 
80  ended  his  career  as  a  physician.    His  work  as  a  physician 
was  notable  for  several  reasons.    First,  it  gave  him  the  title 
of  **Doc,"  which  his  wife  privately  and  affectionately  used 
down  to  the  time  of  her  death.    Second,  he  was  one  of  the 
founders  of  the  Iowa  Medical  Society,  organized  at  Burlington 
in  the  year  1850.    Third,  it  gave  him  an  insight  into  the  in- 
tricacies of  the  practice  of  his  profession,  and  made  him  a 
specialist  in  Medical  Jurisprudence;  and  fourth,  it  gave  him 
an  opportunity  to  offer  good  advice  to  some  of  the  members 
of  the  medical  profession.    An  herb  doctor  in  Farmington  lost 
a  patient,  and  the  community  became  convinced  of  the  fact  that 
death  was  due  to  malpractice.    Doctor  Dillon,  then  twenty 
years  of  age,  conducted  an  autopsy  and  reported  that  the  man 
had  died  of  heart  trouble,  thus  allaying  the  suspicions  of  an 
excited  community.    But  he  also  discovered  that  the  herb  doc- 
tor had  not  treated  the  man  for  the  complaint  at  all,  and  so 
he  took  occasion  to  advise  him  that  he  had  better  make  a 
scientific  study  of  anatomy  and  pathology  and  the  other 
branches  of  the  medical  science,  or  else  abandon  his  calling. 
This  incident  is  a  key  to  one  of  Judge  Dillon's  marked  char- 
acteristics.   He  always  insisted  that  the  law  was  a  science, 
and  that  to  master  any  profession,  one  must  study  it  scien- 
tifically, historically  and  analytically,  in  an  endeavor  to  find 
and  apply  the  underlying  and  fundamental  principles.    Fifth, 
this  autopsy  also  gave  him  the  subject  for  his  paper  which  he 
read  before  the  newly  formed  medical  society,  entitled  **  Rheu- 
matic Carditis,"  his  only  contribution  to  medical  literature. 
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After  admiaBion  to  the  b«v  be  became  a  menlmr  of  the  flnn  of 
Jotm  D.  Cook  and  DiUon,  aoid  praetieed  law  for  six  yean,  part, 
if  not  ally  of  tiie  time  beinir  ^  proeeeatiiig  attorney  for  hia 
ooQuty.  In  1858,  he  was  elected  diitriet  jadge,  and  served  ax 
yeara  in  that  eapaci^.  While  on  the  distriet  bench,'  he  read 
and  made  notes  of  eTcry  eaee  decided  by  this  court,  in  order 
to  keep  abreast  of  the  decisions,  and  tbeae,  by  a  tew  additions 
and  a  little  arrangement,  he  converted  into  Dillon's  Iowa 
Digest,  with  wliich  the  6Ldet  mtaibeara  of  the  Bar  are  familiar. 
After  sir  years  upon  the  district  bench,  he  waa  elected  to  the 
sapreme  bench,  and  there  he  also  served  for  six  years,  from 
1864  to  1870.  After  coming  to  this  braeh,  in  the  year  1866, 
he  was  called  upon  to  rearrange,  revise,  and  codify  the  charter 
and  ordinances  of  his  home  city  of  Davenport  A  few  copies 
of  this  remain,  and  they  are  of  exceeding  interest  becanse  they 
present  the  only  thoronghly  annotated  city  charter  and  ordi- 
nances with  reference  to  the  decisions  of  all  the  states  of  the 
Union  with  which  I  am  familiar;  and  second,  because  of  an 
historical  sketch  of  the  origin,  devdopment,  and  value  of 
Municipal  Corporations,  by  way  of  introduction  to  the  work. 
This  little  book  is  an  index  to  his  methods ;  and  the  work  upon 
it  undoubtedly  the  inspiration  which  led  to  his  monumental 
work  on  ''Municipal  Corporations,'*  which  was  given  to  the 
world  in  1872.  Moreover,  it  was  the  first  thoroughly  annotated 
copy  of  the  written  laws  produced  in  this  state,  and  one  of  the 
first  in  any  state. 

Coming  to  the  supreme  bench,  he  became  a  member  of 
what  has  been  called  the  ''Old  Court,"  composed,  besides  him-^ 
self,  of  Judges  Wright,  Cole,  Lowe ;  and  these  four  were  the 
men  who  brought  the  court  into  prominence  and  placed  it 
among  the  leading  tribunals  of  the  country.  It  is  generally 
conceded  that  the  state  never  had  a  stronger  court  than  during 
this  period,  and  it  is  everywhere  agreed  that  Judge  Dilhm 
added  great  luster  to  the  work  of  the  tribunaL  So  much  has 
been  said  regarding  Judge  Dilloa's  work  upon  this  bench  that 
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Mj  chief  purpoae  m  to  ooniider  hie  hte  from  a  little  dif- 
ferent angle  and  to  preaent  aomethini^  of  the  human  aide  of 
the  man.  Befare  eenrin^  hia  fnll  tent,  bat  after  a  re-eketion, 
Judge  Dillon  waa  appointed,  in  the  fall  of  1869,  by  Preaident 
Qnnt,  United  States  cirrait  jndige  tat  the  eightii  jndieial  eir- 
cnit,  which  poaition  he  held  irith  great  credit  for  ten  yean, 
when  he  ydnntarily  resigned^  and  moved  to  the  city  of  New 
York,  where  he  lived  at  the  time  of  his  death.  During  his 
term  on  the  circuit  bench,  he  continued  hie  literary  eflForta, 
publishing  the  reports  of  hia  own  circuit  court — ^five  volumes, 
if  I  remember  oorreedy — and  he  alao  daring  thia  period  be- 
came a  lecturer  in  the  law  department  of  the  State  Univi^nity 
at  Iowa  CSStyy  hia  subjeeta  being  Federal  Practice  and  Ifadieal 
Juriaprndenea  Three  of  the  rittinijr  members  of  this  boidi  sat 
at  hia  feet  and  listened  to  Ida  iMominating'  leetorea.  Daring 
thia  same  period,  he  prepared  and  dUzvered  a  nnmber  of  ad- 
dresaes,  some  of  which  have  been  published,  all  showing  deep 
research,  broad  culture,  and  great  accuracy.  In  pveparin^  his 
work  on  municipal  corporations,  he  ffiamiufid  and  cafefulfy 
read  every  deciaion  of  evety  court  in  this  country  beariiq^ 
upon  the  sulqect — a  moat  nnasual  perf ormanoe,  y^  typical  of 
tiM  man.  On  going  to  New  York,  he  became  a  law  lecturer  in 
Columbia  College,  and  slao  gave  keture  couraes  at  Yale  Uni- 
veraity,  the  latter  of  which  have  been  publiahed  under  the  titk 
e<  '^The  Lawa  and  Jurisprudence  of  England  and  America," 
— a  most  iDuminating  and  intereating  diacussion  and  defenae 
of  our  legal  system,  with  qMKsial  reference  to  ita  growth  and 
derivation  and  a  forecast  of  the  fvturei 

I  may  here  quote  this  paragraph  as  indicating  Judge 
Dillon's  view  as  to  the  future  of  the  law : 

''It  seems  to  me  to  be  reasonably  clear  that  in  these  and 
many  other  respects  our  laws  and  jurisprudence  are  likely 
to  nnd^go  essential  ehangea.  Scientiflc  Jurisprudence,  al- 
ready a  neeeasity,  will  play  more  important  part  in  tiie  tatan 
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of  oar  law  than  it  has  in  the  past.  It  is  a  mistake  to  sappose 
that  the  jurist  any  more  than  the  leg^lator  must  locA:  only  to 
the  past.  He  must  also  study  the  present  and  bring  himself 
into  actual  contact  with  the  existing  conditions  of  society,  its 
sentiments,  its  moral  convictions,  and  its  actual  needs.  And 
the  work  must  be  done  with  all  the  aids  that  the  learning  and 
experience  of  the  past  affords,  and  under  the  inspiration  of  a 
higher  ideal  than  the  existing  state  of  our  law  supplies. '  * 

Judge  Dillon  was  exceedingly  fond  of  his  old  town  of 
Davenport,  of  the  state,  and  of  her  institutions.  In  one  of 
his  addresses,  he  said : 

' '  When  the  Supreme  Court  of  the  State  was  held  in  yonder 
building — ^the  old  Capitol — I  argued  therein  with  fear  and 
trembling  my  first  causes — Stanchfield  vs.  Palmer,  (4  G. 
Qreene's  Reports,  23,  1853),  and  McManus  vs.  Carmichael, 
(3  Iowa  Bep.  1,  1856)»  In  my  judicial  capacity,  I  have  held 
courts  in  this  city  in  exchange  with  your  former  fellow  citizen, 
Judge  William  E.  Miller.  I  was  afterward  honored  with  an 
appointment  as  one  of  the  regents  of  this  University,  and  for 
several  years,  and  down  to  the  date  of  my  removal  from  the 
state,  I  filled  the  chair  of  Medical  Jurisprudence,  lecturing  to 
the  combined  law  and  medical  classes.  I  therefore  feel,  as  you 
may  well  suppose,  a  deep  and  abiding  interest  in  all  that 
concerns  the  weal  of  the  state  and  its  University.  Their  growth 
and  prosperity  truly  rejoice  me.  I  know  and  feel  the  pleas- 
ing hope,  however  illusory  it  may  be,  that  in  some  humble, 
albeit  unperceived  degree,  I  too  am  some  part  of  their  history. 
I  never  come  into  the  state  of  my  love  and  affection  without 
going  down  to  the  banks  of  the  great  river,  there  to  meditate 
in  age,  where  I  sported  in  youth,  and  to  dip  my  hands  lovingly 
into  its  waters  and  therewith  bathe  and  cool  my  fevered  brow. ' ' 

He  had  the  deepest  love  for  his  wife  and  for  his  family, 
and  in  speaking  of  the  birth  of  children,  he  said : 

''In  domestic  life,  the  birth  of  a  child  is  of  more  moment 
than  the  birth  of  an  heir  apparent;  a  Christmas  festivity 
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around  the  family  hearth,  than  a  coronation  ceremony  in  West- 
minister Hall,  or  the  inauguration  of  the  president  at  Washing- 
ton. For  be  it  borne  in  mind  that  a  private  life  is  none  the 
less  interesting,  and  perhaps,  if  it  could  be  viewed  with  the 
All-seeing  eye,  none  the  less  important  because  it  is  made  up 
of  the  thousand  'little,  nameless,  unremembered  acts  of  kind- 
ness and  of  love'  of  which  history  takes  no  account  and  keeps 
no  record/' 

Realizing  that  a  large  part  of  his  life  had  been  given  to 
the  public,  which  is  a  most  exacting  taskmaster,  and  that 
because  thereof  his  home  life  had  been  somewhat  broken  up, 
he  made  this  dedication  of  his  book  on  the  ''Laws  of  England 
and  America:" 

To  A.  P.  D.  (meaning  A.  P.  Dillon). 

''The  years  of  professional  studies,  circuit  joumeyings, 
and  judicial  itinerancies,  whereof  this  book  is  in  some  measure 
the  outcome,  as  well  as  the  time  required  for  its  preparation, 
have  been  taken  from  your  society  and  companionship.  The 
only  reparation  possible  is  to  lay  these  imperfect  fruits  upon 
your  lap.  As  to  you,  indeed,  they  justly  belong,  this  formal 
dedication  serves  alike  to  accredit  your  title,  and  to  manifest 
my  grateful  sense  of  obligation  and  affectionate  regard." 

Judge  Dillon  never  recovered  from  the  shock  occasioned 
by  the  death  of  his  wife  on  the  ill-fated  French  liner,  and  in 
writing  of  his  home,  a  domestic  ruin,  with  its  light  gone  out, 
he  quoted  the  following: 

"0  Palace  desolate! 
0  house  of  houses,  once  so  richly  dight ! 
0  Palace  empty  and  disconsolate ! 
Thou  lamp,  of  which  extinguished  is  the  light ! 
0  Palace,  whilom  day,  that  now  art  night ! 
Thou  ought 'st  to  fall,  and  I  to  die,  since  she 
Is  gone  who  held  us  both  in  sovereignty. ' ' 

Although  living  many  years  more  than  the  time  usually 
allotted  to  man,  although  rudely  shocked  by  the  death  of  his 
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wife,  Judge  DiUon  *n  later  years  and  his  reflections  duriiag  this 
period  are  typical.   Writing  to  an  old  friend,  he  said : 

''The  closing  inquiry  in  your  letter,  whether  it  is  not  time 
for  us  to  leave  off  courts,  the  law  and  the  turmoil,  and  burden 
of  professional  life,  opens  a  question  which  constantly  recurs, 
seriously  demanding  solution,  but  one  which  is  too  large  to 
enter  upon  here.  I  hardly  know  what  is  best  to  do.  I  some- 
times gloomily  think  that  old  age  is  almost  an  unmixed  mis- 
fortune, and  that  there  is  nothing  for  one  of  my  years  fo  do 
but  to  keep  drifting  on  and  on,  till  Fate  settles  what  the  man 
cannot  himself  decide.  Idleness  to  me  would  be  intolerable, 
and  as  much  as  I  love  books,  I  fear,  if  left  with  them  only,  I 
should  feel,  as  Gibbon  expressed  it,  that  I  would  be  'alone  in 
Paradise. ' 

' '  And  having  referred  to  Qibbon,  perhaps  the  conclusion 
of  his  delightful  autobiography  best  expresses  my  own  feelings. 
I  enjoy  the  'Autumnal  Felicity'  of  life,  'but  reluctantly  have 
to  observe  that  two  causes,  the  abbreviation  of  time,  and  the 
failure  of  hope  (with  me  the  former  rather  than  the  latter) 
tinge  with  a  browner  shade  the  evening  of  life.'  But  I  am  not 
unhappy  and  have  no  dread  of  the  future,  as  Landor  says  of 
Pericles,  I  am  ready  when  the  time  comes  to  'extend  my  hand 
to  the  urn,  and  take  without  reluctance  or  hesitation,  what  is 
the  lot  for  all  V 

These  incidents  and  quotations  throw  a  flood  of  light  upon 
the  true  character  of  the  man  whom  we  honor  today,  and  while 
a  most  imperfect  tribute  to  an  old  preceptor,  they  must  be 
made  to  do  duty  as  an  expression  of  my  regard  for  one  of  the 
greatest  jurists  Iowa  has  ever  produced — a  man  who  would 
have  graced  any  bench,  an  author  of  great  renown,  a  lecturer 
and  essayist  of  the  highest  ability,  a  safe  and  sane  reformer,  a 
splendid  product  of  this  land  of  equal  opportunities. 

The  resolutions  which  have  been  read  will  be  spread  upon 
our  records  in  memory  of  John  F.  Dillon,  and  the  Court  will 
now  stand  adjourned  untfl  tomorrow  morning  at  9  o'clock. 
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or 

CASES  AT  LAW  AND  IN  EQUITY 

OETEBMINED  BY  THE 

SUPREME  COURT 

OF  THE 

STATE  OF  IOWA 

AT 

DBS    MOINES,    SEPTEMBER,    1914,   AND    JANUARY, 

1915,  TERMS, 

AND  IN  THE  SIXTT-EIQHTH  AND  SIXTY-NINTH  YEABS  OF 

THE   STATE. 


•  State  of  Iowa,  Appellant,  v.  Hutchinson  Ice  Cream  Com- 
pany et  al..  Appellees. 

OONtfTITUTlOKAL  IiAW:  Leglalatlye  Acts— Title — Sufficiency — 
1  Bnle.  The  title  of  a  legislative  act,  even  though  expreiseed  in 
general  terme,  meets  every  requirement  of  the  Constitution  (Sec. 
29,  Art.  3)  if  it  reasonably  answers  as  a  key  to  the  subject- 
matter  of  the  act.  Details  of  the  act  or  reasons  for  its  passage 
need  not  be  stated  in  the  title.  In  instant  case,  the  title  of  the 
act  fixing  a  standard  for  ice  cream  is  held  to  comply  with  the 
Constitution. 

PRINCIPLE  APPLIED:  Sec.  4999-a31,  Sup.  Code,  1907,  estab- 
lished certain  food  ttandarda  for  some  twenty  different  articles 
of  food.     Later,  this  section  was  amended  by  Chap.  175,  Acts 


*  (This  opinion  ought  to  have  appeared  in  Volume  165,  but  by 
reason  of  an  oversight  it  was  not  delivered  to  the  former  Reporter.) 

Vol.  168  Ia.— 1 
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34th  General  Aaaemhly,  by  adding  thereto  a  standard  for  ice 
cream.  The  title  of  said  chapter  was:  "An  act  to  amend  sec- 
tion 4999-a31  of  the  supplement  to  the  code,  1907,  relating  to 
food  standards."  Held,  (a)  the  subject-matter  of  the  amend- 
ment was  germane  to  the  section  amended  and  (b)  the  "subject" 
of  the  act  was  sufficiently  stated  in  the  title. 

OOTSfBTTTUnONAL  LAW:     Police  Power — "Dae  Process"— Inter- 

2  f erence  with  Lawful  Biisiness— Preventioii  of  Fraud  and  Decep- 
tion—Ice Cream  Standard  Act.  The  Ice  Cream  Standard  Act 
(Sec.  4999-a31,  Sup.  Code,  1913)  declaring  12  per  cent,  butter  fat 
as  the  standard  for  ice  cream  and  prohibiting  the  sale  of  any- 
thing else  as  ice  cream,  but  not  prohibiting  the  sale  of  other 
wholesome  frozen  milk  or  cream  compounds  inferior  to  said 
standard  if  sold  other  than  as  ice  cream,  provides  no  unwar- 
ranted interference  with  the  lawful  business  of  manufacturing 
ice  cream,  because  said  act  is  within  the  police  power  of  the  state 
as  a  reasonable  measure  fairly  tending  to  remove  the  mere 
opportunity  for  fraud  and  deception,  and  consequently  having 
fair  relation  to  the  comfort,  safety  and  welfare  of  the  public. 
Said  act  is  not,  therefore,  in  violation  of  the  "due  process" 
clause  of  either  the  national  or  state  Constitution. 

OOKSTITUTIONAL  LAW:     Presumption  of  Ckmstitntionality— Be- 

3  luctance  to  Orerthrow  Act — ^Privilege  to  Deftaud — State  of 
Facts  Justifying  Act.  The  following  premises  are  laid  down  in 
instant  case: 

1.  There  is  a  presumption  that  a  legislative  act  is  constitu- 
tional. 

2.  A  legislative  act  will  be  declared  unconstitutional  only 
when  the  act  is  clearly,  palpably,  plainly  and  beyond  a  reason- 
able doubt  in  violation  of  the  Constitution. 

3.  The  Constitution  does  not  secure  to  anyone  the  privilege 
of  defrauding  the  public. 

4.  If,  under  any  possible  state  of  facts,  an  act  would  be  con- 
stitutional, the  court  is  bound  to  presume  that  such  condition 
existed;  and  whether  such  state  of  facts  does  exist  is  for  the 
legislature  alone  to  determine. 

00KSTITX7TI0KAL  LAW:    SUte  of  Facts  Justifying  Law— Judicial 

4  Knowledge.  On  the  question  whether  a  statute  is  so  manifestly 
arbitrary  and  unreasonable  as  to  necessitate  a  judicial  declaration 
of  its  unconstitutionality,  the  court  will  take  judicial  knowledge 
of  matters  of  fact  of  more  or  less  notoriety  and  presumptively 
within  the  knowledge  of  the  legislature.  In  instant  case,  involv- 
ing the  constitutionality  of  an  act  declaring  a  standard  for  ice 
cream,  it  is  not  stated  just  how  far  the  court  will  take  judicial 
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knowledge  of  such  matters,  but  under  agreement  of  the  parties^ 
there  were  considered  matters  of  opinion  and  fact  embodied  in 
(a)  public  reports,  (b)  trade  journals,  (c)  cookbooks  and  (d) 
circulars. 

STATUTES:  Ckmstnictioiir— Abaolnta  or  QuaUlled  ProhibitlQii  on 
5  Sato— Ice  Oream  Standard  Act.  The  Ice  Cream  Standard  Act 
(Sec.  4999-a31,  Sup.  Code,  1913)  does  not  prohibit  the  sale  and 
keeping  for  sale  of  wholesome  frozen  milk  and  cream  products 
below  the  statutory  standard,  if  sold  not  as  ice  cream,  but  by 
some  other  name  and  for  what  it  really  is. 

Appeal  from  Polk  Districi  Court. — Hon.  W.  H.  McHenbt, 

Judge. 

Tuesday,  May  12,  1914. 

Two  informations  were  filed  by  a  state  food  and  dairy 
commissioner  before  a  justice  of  the  peace  in  the  two  cases, 
one  against  the  Hutchinson  Ice  Cream  Company  and  C.  J. 
Hutchinson,  Manager,  and  the  other  against  Sanders  Ice  Cream 
Company  and  L.  B.  Sanders,  President. 

The  defendants  were  accused  of  the  crime  of  selling, 
exchanging,  delivering,  and  having  in  possession  with  intent 
to  sell,  exchange  and  expose  and  offer  for  sale  and  exchange, 
adulterated  food,  in  violation  of  Chapter  166,  Laws  of  the  31st 
General  Assembly,  as  amended  (Supp.  to  the  Code,  Sees.  4999- 
al5  to  4999-a43),  for  that  the  defendants  did  have  in  posses- 
sion, ¥dth  intent  to  sell,  exchange  and  expose  and  offer  for 
sale  and  exchange,  and  did  sell,  exchange  and  deliver  a  certain 
food  product  called  ice  cream,  which  was  adulterated,  in  that 
it  did  not  conform  to  the  standards  established  by  law,  being 
deficient  in  butter  fat,  etc. 

Demurrers  were  interposed  by  the  defendants  on  the  fol- 
lowing grounds : 

First.  The  acts  charged  as  constituting  the  offense 
charged  constitute  no  crime  under  the  statutes  upon  which  the 
prosecution  is  based,  i.  e..  Chapter  166,  Laws  of  the  Thirty- 
First  General  Assembly,  Sees.  4999-al5  to  4999-a43. 
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Second.  If  the  prosecution  is  claimed  to  be  based  in  any 
respect  upon  the  provisions  of  Chapter  175,  Acts  of  the 
Thirty-Fourth  General  Assembly,  said  act  of  the  Thirty-Fourth 
General  Assembly  is  unconstitutional  and  void  in  view  of  Sec. 
29,  Art.  3,  of  the  Constitution  of  Iowa,  which  provides  that 
every  act  shall  embrace  but  one  subject,  which  shall  be 
expressed  in  its  title ;  moreover,  said  act  provides  no  penalty 
and,  being  a  separate  act,  is  not  included  within  the  prohibition 
of  Sees.  4999-al5  to  4999-a43,  Supplement  to  Code. 

Third.  The  legislature  had  no  power  to  fix  the  standard 
of  butter  fat  in  ice  cream  at  12  per  cent  because:  (a)  Said 
standard  and  the  statute  fixing  the  same  are  unreasonable, 
(b)  It  invades  the  individual  rights  of  defendant  and  is  not  a 
mere  police  regulation  having  no  relation  in  fact  to  the  com- 
fort, safety  and  welfare  of  the  public,    (c)  Said  statute  is  in 

violation  of  Sec. ,  Art. ,  of  the  Constitution  of  the 

State  of  Iowa,  in  that  it  arbitrarily  interferes  with  personal 
liberty  and  private  property  without  due  process  of  law,  having 
in  fact  no  relation  to  the  public  health,  comfort  or  welfare, 
(d)  That  said  statute  is  in  violation  of  Section  1,  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  in  that  it 
arbitrarily  interferes  with  personal  liberty  and  private  prop- 
erty without  due  process  of  law,  having  in  fact  no  relation  to 
the  public  health,  comfort  or  welfare. 

The  demurrers  were  overruled  by  the  justice,  evidence 
was  taken,  and  the  defendants  were  found  guilty.  An  appeal 
was  taken  to  the  district  court,  where  the  demurrers  were 
again  interposed  and  sustained.  The  state  appeals.  The  cases 
are  submitted  together. — Reversed, 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  Assistant 
Attorney  General,  0.  8.  Thomas,  Special  Counsel,  Thomas  J. 
Ouihrie,  County  Attorney,  Oeorge  A.  Wilson,  Assistant  County 
Attorney,  for  appellant. 

Eager  &  Parrish  and  Walter  Jeffreys  Carlin,  for  appellees. 
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Preston^  J. — I.  One  of  the  objections  to  the  statute  on 
which  this  prosecution  is  based  is  that  the  act  is  invalid  for 
noncompliance  with  Sec.  29,  Article  3,  of  the  Constitution  of 
Iowa,  in  that  its  subject  was  not  expressed  in  the  title.  This 
constitutional  provision,  or  that  part  of  it  relating  to  the  points 
raised  in  this  case,  is  that,  ''Every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith ;  which  sub- 
ject shall  be  expressed  in  the  title." 

Chapter  166,  Acta  of  the  Thirty-first  General  Assembly 
(Code  Supp.,  Sees.  4999-al5  to  4999-a30),  was  an  act  to  pre- 
vent the  adulteration  of  foods,  etc.  This  was  amended  by 
Chapter  178,  Acts  of  the  Thirty-second  General  Assembly,  by 
adding  at  the  end  of  Chapter  166,  section  18  (now  appearing 
as  4999-a31  of  the  Supplement  to  the  Code),  relating  to  food 
standards,  which  establishes  standards  for  certain  articles 
therein  enumerated.  That  section  (4999-a31)  was  amended 
by  Chapter  175  of  the  Thirty-fourth  Session  of  the  legislature, 
the  act  in  question,  and  fixes  a  standard  for  ice  cream,  in 
addition  to  the  other  articles  for  which  the  standard  had  been 
fixed  in  4999.a31.  The  title  to  Chapter  175,  just  referred  to, 
is:  ''An  act  to  amend  section  four  thousand  nine  hundred  and 
nlnety-nine-a  thirty-one  (4999-a31)  of  the  supplement  to  the 
code,  1907,  relating  to  food  standards." 

The  provisions  of  the  act  establishing  an  ice  cream 
standard,  after  the  enacting  clause,  are : 

"1.  Ice-cream,  Ice-cream  is  the  frozen  product  made 
from  pure  wholesome  sweet  cream  and  sugar,  with  or  without 
flavoring,  and  if  desired,  the  addition  of  not  to  exceed  one  per 
cent.  (1%)  by  weight  of  a  harmless  thickener,  and  contains  not 
less  than  twelve  per  cent.  (12%)  by  weight  of  milk  fat,  and 
the  acidity  shall  not  exceed  three-tenths  (3-10)  of  one  per  cent. 

(1%). 

*  *  2.  Fruii  ice-cream.  Fruit  ice  cream  is  the  frozen  prod- 
uct made  from  pure  wholesome  sweet  cream,  sugar,  and 
sound,  clean,  mature  fruits,  and,  if  desired,  the  addition  of  not 
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to  exceed  one  per  cent  (1%)  by  weight  of  a  harmleas  thickener, 
and  contains  not  less  than  ten  per  cent.  (10%)  by  weight  of 
milk  fat. 

'^3.  Nui  ice  cream.  Nut  ice  cream  is  the  frozen  product 
made  from  pure  wholesome  sweet  cream,  sugar,  and  sound,  non- 
rancid  nuts,  and,  if  desired,  the  addition  of  not  to  exceed  one 
per  cent.  (1%)  by  weight  of  harmless  thickener,  and  contains 
not  less  than  ten  per  cent.  (10%)  by  weight  of  milk  fat." 

Some  of  the  other  provisions  of  these  statutes,  which  have 
some  bearing  upon  the  points  argued  will  be  here  referred  to. 
Section  4999-a20  provides  in  part  that  : 


it 


No  person,  firm  or  corporation,  by  himself,  officer, 
servant  or  agent,  or  as  the  officer,  servant,  or  agent  of  any  other 
person,  firm  or  corporation,  shall  manufacture  or  introduce 
into  the  state,  or  solicit  or  take  orders  for  delivery,  or  sell, 
exchange,  deliver  or  have  in  his  possession  with  the  intent  to 
sell,  exchange  or  expose  or  offer  for  sale  or  exchange,  any 
article  of  food  which  is  adulterated  or  misbranded,  within  the 
meaning  of  this  act." 

Section  4999-a21  provides  in  part : 

''The  word  'food,'  as  herein  used,  shall  include  all  articles 
used  for  food,  drink,  confectionery  or  condiment,  by  man  or 
domestic  animals,  whether  simple,  mixed  or  compound." 

Section  4999-a22  defines  adulteration  and  states  in  part 
that: 

"For  the  purpose  of  this  act  an  article  of  food  shall  be 
deemed  to  be  adulterated : 

"First.  If  any  substance  or  substances  has  or  have  been 
mixed  and  packed  with  it  so  as  to  reduce  or  lower  or  injuriously 
affect  its  quality,  strength  or  purity. 

' '  Second.  If  any  substance  or  substances  has  or  have  been 
substituted  wholly  or  in  part  for  the  article. 
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''Third.  If  any  valuable  constituent  of  the  article  has 
been  wholly  or  in  part  abstracted. 

''Fourth.  If  it  be  an  imitation  of,  or  offered  for  sale, 
under  the  specific  name  of  another  article,  or  if  it  does  not 
conform  to  the  standards  established  by  law." 

The  purpose  of  the  constitutional  provision  contained  in 

Sec.  29,  Art.  3,  was,  as  stated  in  some  of  the  cases,  to  prohibit 

the  insertion  in  an  act  of  incongruous  matter  having  no  con- 

1   o>K8TiTu-  nection  or  relation  with  the  general  subject  as 

tegigtatiJ^^ '      expressed  in  the  title.    It  has  been  held  that 

sofflciency:'        ^^^  title  is  suflScient,   although  confined  to 

'^^'  general  terms,  if  it  answers  as  a  key  to  the 

subject-matter  of  the  act.    Sisson  v.  Board,  128  Iowa  442,  452 ; 

State  V.  Fairmont  Creamery  Co.,  153  Iowa  702,  715. 

It  is  not  necessary  that  the  details  of  the  subject-matter 
or  reasons  which  brought  about  the  enactment  by  the  legisla- 
ture should  be  set  out  in  the  title.  If  it  refers  in  a  general  way 
to  the  subject  and  is  reasonably  germane,  and  calculated  to 
advise  the  members  of  the  legislature  and  the  people  of  the 
nature  of  the  pending  legislation  or  changes  in  the  laws  by 
amendment,  it  is  sufScient.  The  requirement  that  the  act  shall 
embrace  but  one  subject,  and  matters  properly  connected 
therewith,  was  intended  to  prevent  the  evils  of  omnibus  bills 
and  surreptitious  legislation.  It  is  not  claimed  in  this  case 
that  the  act  in  question  does  contain  more  than  one  subject,  but 
that  the  subject  is  not  expressed  in  the  title.  This,  of  course, 
must  be  done,  under  the  terms  of  the  provisions,  at  least  to  the 
extent  already  indicated.  The  authorities  seem  to  agree  that 
such  provisions  are  to  be  given  a  reasonable  construction.  As 
some  of  them  state  it,  they  should  be  construed  liberally  to 
uphold  proper  legislation,  all  parts  of  which  are  reasonably 
germane,  on  the  one  hand,  and  to  prevent  trickery  on  the 
other. 

Appellees  rely  on  State  v.  Bristow,  131  Iowa  664.  In  the 
Fairmont  Creamery  Case,  3upra,  it  was  shown  that  in  the 
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Bristow  Case  there  was  nothing  in  the  title  to  indicate  the  con- 
tents of  the  act ;  that  the  title  related  only  to  the  act  which  was 
repealed,  and  did  not  refer  to  the  act  which  was  a  substitute 
for  the  act  which  was  repealed.  Section  4999-a31  established 
standards  of  more  than  twenty  articles.  The  essential  subject 
was  food  standards.  The  act  in  question  is  amendatory  to 
section  4999-a31,  and  the  title  recites  that  it  is  ''An  act  relating 
to  food  standards. ' ' 

The  act  in  question  adds  ice  cream  to  the  list  for  which 
standards  had  already  been  established.  In  our  opinion,  it 
was  germane,  and  the  act  does  not  offend  against  the  constitu- 
tional provision  quoted.  The  point  is  ruled  by  the  holding  in 
McOuire  v.  Railway,  131  Iowa  340,  346,  and  the  Fairmont 
Creamery  Compam,y  Case,  supra.  See  also,  Santo  v.  State, 
2  Iowa  165 ;  State  v.  County  Judge,  2  Iowa  280 ;  Morford  v. 
Unger,  8  Iowa  82 ;  Davis  v.  Woolnough,  9  Iowa  104 ;  Porter  v. 
Thomson,  22  Iowa  391 ;  Martin  v.  Blattner,  68  Iowa  286 ; 
Christie  v.  Ins.  Co.,  82  Iowa  360 ;  Iovhi  Association  v.  Selhy, 
111  Iowa  402. 

2.  The  principal  point  in  the  case  is  whether  the  act  in 
question,  fixing  a  standard  for  ice  cream,  is  within  the  police 
power  of  the  state.  The  contention  of  defendants,  as  they 
^    _  state  it,  is  substantially  that  the  act  is  not 

2.    CONSTITU-  '  "^ 

TioNAL  LAW  I      wlthlu  thc  pollcc  powcrs  of  the  state,  for  that 

police  power :  x-  x-  7 

inte?fereS^"  *  ^*  ^  ^^^  ^^  ^^  relation  to  the  comfort,  health 
busfnesB^'^pre-  ^^^  Welfare  of  the  public,  and  hence  violates 
fraud^'and  de-  ^^^h  the  State  and  federal  constitutions  by 
cream'^stand-      interfering   with   the   personal   liberty   and 

private  property  of  the  citizen,  without  due 
process  of  law ;  that  it  is  arbitrary,  unreasonable  and  an  unwar- 
ranted interference  with  a  lawful  business,  depriving  manu- 
facturers of  ice  cream  of  property  rights  of  great  value,  and 
depriving  both  manufacturers  of  ice  cream  and  the  people  of 
their  liberty. 

The  contention  of  the  state  is,  in  substance,  that  the  act  is 
clearly  within  the  police  power  of  the  state,  and  hence  does 
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not  offend  against  the  federal  or  state  constitntion,  unless  it 
has  no  reasonable  relation  to  the  purposes  which  it  is  designed 
to  effect.  It  is  conceded  by  the  state  that,  to  be  a  valid  exercise 
of  sach  power,  the  act  must  have  relation  to  the  comfort, 
safety  or  welfare  of  the  public;  but  that  the  welfare  of  the 
public  involves  or  includes  the  right  of  the  legislature  to  pro- 
tect the  public  from  fraud  and  deception ;  that  the  constitution 
does  not  secure  to  anyone  the  privilege  of  defrauding  the 
public;  that  it  is  impossible  for  consumers  of  ice  cream  to 
determine  by  any  ordinary  diligence  the  ingredients  of  the 
product ;  and  that,  without  a  standard,  opportunity  is  afforded 
unscrupulous  manufacturers  of  ice  cream  to  palm  off  upon  the 
public  a  much  cheaper  and  inferior  article  for  a  higher  quality 
at  the  price  of  the  better  and  more  costly  product. 

There  seems  to  be  no  serious  controversy  between  counsel 
for  either  side  in  regard  to  many  of  the  fundamental  propo- 
sitions of  law  involved,  but  they  agree  that  the  diflSculty  lies 
in  their  application.  Defendants  concede  the  validity  of  the 
police  power  in  its  fullest«extent ;  admit  that  it  is  within  the 
power  of  the  legislature  to  enact  laws  for  the  purpose  of  pre- 
venting fraud  in  the  sale  of  food  products ;  that  ordinarily  the 
propriety  of  passing  an  act  of  this  character  is  a  question  for 
the  determination  of  the  legislature;  that  there  are  many 
restraints  to  which  every  person  is  necessarily  subject  for  the 
conmion  good ;  and  that  laws  enacted  under  the  police  power  to 
promote  such  purpose  may  be  sustained,  although  they  inter- 
fere, to  some  extent,  with  the  liberty  of  the  citizen  and  the 
freedom  of  contract.  On  the  other  hand,  it  is  conceded  by  the 
state  that  such  laws,  to  be  valid,  and  within  the  police  power, 
must  not  be  arbitrary  or  capricious,  but  reasonable  and  have  a 
reasonable  relation  to  the  object  to  be  accomplished. 

Such  concessions  render  it  unnecessary  for  us  to  discuss 
at  length  some  of  the  points,  or  to  review  the  many  cases  cited. 
It  is  said  by  counsel  for  appellees  that  the  only  debatable 
ground  in  the  case  is  whether  this  statute  comes  within  the 
police  power  as  a  measure  tending  to  prevent  the  liability  to 
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fraud  and  deception ;  that  this  is  the  real  question.  The  wisdom 
or  expediency  of  such  a  measure  is  not  for  the  determination 
of  the  court. 

The  presumptions  are  in  favor  of  the  exercise  of  the  power 
in  the  enactment.  We  are  to  overthrow  the  act,  if  at  all,  only 
when  it  violates  the  constitution  '^  clearly,  palpably,  plainly 
»    ^  and  in  such  manner  as  to  leave  no  reasonable 

3.   CoNSTiTi;- 

prMuip^km  "of  <i^^l>^« "    The  qucstiou  is  whether  there  is  any 

ity'f^rliiuttaSJie  reasonable  ground  upon  which  the  legislature, 

act^^privuege  acting  withiu  its  conceded  powers,  could  pass 

stafe  of"1[acts  such  a  law  as  that  now  in  question.    The  courts 

just  y  ng  act.  ^^^^  ^^^  attempted  to  accurately  define  the 

limit  of  the  police  power,  nor  is  it  advisable  to  do  so,  because 
of  changing  conditions.  The  power  is  broad,  but  subordinate 
to  the  constitution.  The  courts  may  and  will  interfere  in  a 
proper  case  where  the  legislature  has  clearly  exceeded  the  con- 
stitutional limitations.  It  is  not  enough  that  the  case  is  a 
doubtful  one.  Though  we  might  be  of  the  opinion  that  an  8 
per  cent,  or  some  other  standard  should  have  been  established, 
still  we  ought  not  to  interfere  with  the  standard  fixed  by  the 
legislature,  unless  such  standard  is  clearly  arbitrary  and 
unreasonable.  We  shall  not  take  the  space  to  give  definitions 
of  police  power.  The  question  is  discussed  at  length  in  the 
following,  among  others,  of  our  own  cases :  McOuire  v.  BaiU 
way,  131  Iowa  340,  354;  State  v.  Schlenker,  112  Iowa  642; 
State  V.  Packing  Co.,  124  Iowa  323. 

It  is  not  claimed  by  either  side,  as  we  understand  it,  that 
the  act  in  question  is  a  health  law.  The  claim  of  the  state  is 
that  the  purpose  of  the  legislature  was  to  prevent  the  perpe- 
tration of  fraud  upon  the  public.  The  public  welfare  embraces 
a  variety  of  interests  calling  for  public  care  and  control.  These 
are:  ''The  primary  social  interests  of  safety,  order  and 
morals;  economic  interests;  and  non-material  and  political 
interests. ' '   Freund  Police  Power,  Sees.  9, 15. 

The  claim  here  is  that  the  act  fixing  a  standard  for  ice 
cream  deals  with  economic  interests,  the  purpose  being,  as 
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already  stated,  to  prevent  fraud.  It  was  said  in  one  of  the 
milk  cases,  State  v.  Schlenker,  112  Iowa  642 :  ' '  It  is  not  enough 
to  show  that  defendant  did  not  intend  to  defraud,  or  that  the 
milk  he  sold  was  wholesome.  ...  It  is  enough  that 
adulteration  such  as  prescribed  by  the  statute  may  defraud,  or 
prove  deleterious  to  the  public  health  or  comfort.  The  legisla- 
ture may  well  determine  that  the  adulteration  of  milk  tends  to 
facilitate  vicious  practices  and  that  it  ought  to  be  prohibited." 

Laws  tending  to  prevent  fraud  and  to  require  honest 
weights  and  measures  in  the  transaction  of  business  have  been 
frequently  sustained  in  the  court&  McLean  v.  Arkwnsas,  211 
U.  S.  539,  550. 

The  constitution  does  not  secure  to  anyone  the  privilege 
of  defrauding  the  public.  PlunUey  v.  Mass.,  155  U.  S.  461, 
479. 

As  bearing  upon  the  question  as  to  whether  this  statute, 
fudng  a  certain  standard  for  ice  cream,  is  so  manifestly  arbi- 
trary and  unreasonable  as  that  the  legislature  was  not  justified, 
4   cojrsTiTu-  under  the  police  power,  in  enacting  it,  and 

■tote^of^factH  "whether  fraud  might  have  been  practiced  upon 
iudiSailfno^T- *  ^^®  public  in  the  sale  of  ice  cream,  we  should 
^^'  here  refer  to  conditions  and  some  of  the  facts 

which  we  ought  to  presume  were  known  to  the  legislature 
when  the  statute  was  enacted.  We  say  this  because  some  of 
the  facts  and  conditions  called  to  our  attention  existed  and 
were  of  more  or  less  notoriety  at  the  time  of  the  passage  of 
this  law.  We  are  asked  to  consider  these  facts  and  conditions 
for  the  purpose  of  determining  whether  the  act  is  so  manifestly 
arbitrary  and  unreasonable  as  to  require  us  to  hold  it  invalid. 
If,  under  any  possible  state  of  facts,  the  act  would  be  con- 
stitutional and  valid,  the  court  is  bound  to  presume  that  such 
conditions  existed;  whether  a  state  of  facts  existed  which 
called  for  the  enactment  of  this  legislation  was  for  the 
determination  of  the  Legislature.    McOuire  v.  Railway ,  supra. 

An  authority  is  cited  to  the  effect  that  when  a  question 
of  fact  is  debated  or  debatable,  and  the  extent  to  which  a  con- 
stitutional limitation  goes  is  affected  by  the  truth  in  respect 
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to  that  fact,  the  court  will  take  judicial  cognizance  of  all  mat- 
ters of  general  knowledge,  and  will  consider  expressions  of 
opinion  from  other  than  judicial  sources  given  by  those 
qualified  by  their  skill  and  experience  to  express  such  opinions. 
Mtdler  v.  Oregon,  208  U.  S.  412. 

Just  how  far  we  should  go  in  regard  to  such  matters, 
where,  as  in  this  case,  the  decision  was  on  demurrer,  we  need 
not  determine,  for  the  reason  that  we  are  asked  by  both  sides, 
without  objection  from  either,  to  consider  depositions  taken 
for  use,  had  the  case  been  tried  on  the  merits,  reports,  trade 
journals,  cookbooks  containing  a  great  many  formulas  for 
making  ice  cream,  circulars,  and  the  like.  These  have  been 
abstracted  and  certified.  We  shall  not  attempt  to  set  out  all 
these  matters,  but  enough  to  illustrate  in  a  general  way  the 
points  made. 

It  appears  that  in  seventeen  states  the  standard  fixed  for 
ice  cream  to  be  sold  is  14  per  cent. ;  five  states  have  fixed  the 
standard  at  12  per  cent,  butter  fat,  the  same  as  our  own ;  but 
five  states  which  have  legislated  have  a  lower  standard  than 
Iowa.  The  federal  government  fixes  the  standard  for  ice  cream 
at  14  per  cent.  It  should  be  said  as  to  the  14  per  cent,  standard 
fixed  by  the  federal  government  that  it  is  not  claimed  that  such 
standard  has  been  fixed  by  law,  but  by  the  United  States 
Department  of  Agriculture.  But,  even  though  not  law,  it 
would  be  a  circumstance  proper  to  be  considered  as  the  opinion 
of  that  department.  The  legislature  would  not  be  bound 
entirely  by  the  conflicting  opinion  of  any  of  the  persons  we 
shall  refer  to.  From  these  documents,  it  appears  that  there  is 
a  difference  of  opinion  as  to  the  advisability  of  establishing  a 
standard  for  ice  cream,  or  if  it  is  established,  the  per  cent,  of 
butter  fat  the  product  should  contain.  Some  think  a  high 
standard  of  butter  fat  is  injurious  to  health,  especially  for 
children  and  invalids ;  others  object  to  high  butter  fat  contents 
during  the  summer  months,  on  account  of  the  shortage  in  the 
supply.  It  is  contended  by  some  that  ice  cream  should  be  made 
from  cream,  sugar  and  flavor  solely.  An  article  in  a  trade 
journal  says : 
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Commissioners  have  agitated  a  high  butter  fat  standard 
and  we  have  the  significant  controverting  fact  that  nowhere  is 
there  a  great  ice  cream  business  built  up  on  a  high  butter  fat 
formula.  The  ice  cream  manufacturers  know  what  the  public 
wants.  It  does  not  want  an  over  rich  product  because  it  cannot 
eat  enough  of  it." 

The  same  article  states: 

''The  moral  support  of  the  dairyman,  the  creamery  men 
and  the  cheese  manufacturer  and  the  milk  dealer  in  these 
matters  will  help  greatly.  They  have  only  to  remember  that 
when  the  ice  cream  man  cuts  his  butter  fat  content,  he  adds 
condensed  and  that  one  is  about  as  valuable  as  the  other,  if 
anything  condensed  is  more  valuable  because  it  allows  the  use 
of  all  the  milk." 

Large  manufacturers  of  ice  cream  from  different  parts 
of  the  country  gave  testimony  and  gave  their  opinions  from 
their  standpoint.  They  state  that  they  would  not  attempt  to 
define  ice  cream,  because  it  covers  a  large  number  of  frozen 
substances;  that  there  is  an  unlimited  number  of  formulas; 
cream  should  be  a  part  of  the  mix,  the  same  as  sugar  or  flavor. 
When  condensed  milk  is  used,  the  purpose  is  to  add  solids, 
thereby  giving  the  cream  better  body ;  the  purpose  of  the  cream 
is  to  add  to  the  flavor  and  to  add  to  the  body;  the  largest 
dealers  in  the  United  States  are  not  so-called  high  butter  fat 
men;  butter  fat  is  not  the  best  solid  to  provide  body  for  ice 
cream ;  there  are  manufacturers  who  make  a  high  butter  fat 
ice  cream  and  cater  only  to  exclusive  trade  and  get  a  long  price 
for  it.   One  witness  says : 

' '  Speaking  in  a  commercial  sense,  I  do  not  believe  raising 
the  standard  to  12  per  cent,  would  materially  affect  the  price 
of  the  ice  cream.  It  would  diminish  the  amount  of  other  solids 
which  would  be  put  in  it ;  the  milk  producer's  skim  milk  would 
go  to  waste.  The  use  of  condensed  milk  has  very  much 
increased  during  the  last  few  years  because  of  the  increased 
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demand  for  ice  cream  and  the  extensive  use  of  milk  solids  in 
ice  cream.  Millions  of  gallons  of  skim  milk  used  to  be  thrown 
away  which  is  now  converted  into  condensed  milk  and  there 
is  a  ready  market  for  it.  My  experience  is  that  the  public 
prefers  8  per  cent,  ice  cream  to  12  per  cent.  The  8  per  cent, 
standard  was  arrived  at  in  Illinois  by  a  commission  which 
investigated  the  matter  and  arrived  at  the  standard  of  8  per 
cent.    I  do  not  think  there  should  be  any  standard  at  all. ' ' 

Other  witnesses  gave  similar  testimony.  One  manufac- 
turer of  many  years'  experience  says  that  years  ago  ice  cream 
would  test  so  low  in  butter  fat  that  you  would  not  know  how 
to  find  it ;  that  it  was  then  made  out  of  milk,  eggs,  and  corn- 
starch, but  that  later,  **We  enlarged  the  butter  fat  in  it.*' 
He  says  that  the  man  who  makes  high  butter  fat  ice  cream  will 
have  to  demand  more  money  for  it ;  that  normal  butter  fat  ice 
cream  runs  from  6  i)er  cent,  to  10  per  cent. ;  that  the  per  cent 
of  butter  fat  has  no  relation  to  its  wholesomeness. 

Defendants  show  that  consumers  would  eat  a  less  quantity 
of  ice  cream  which  is  rich  in  butter  fat.  This  would  decrease 
the  consumption  by  the  public,  and  the  output  and  profits  of 
the  manufacturers.  This  would  not,  perhaps,  be  a  reason  for 
fixing  a  standard,  but  may  bear  on  the  motive  of  those  who 
oppose  it  and  affect  their  claims  as  to  whether  the  standard  is 
unreasonable.  As  stated,  there  are  many  formulas  for  making 
ice  cream.  Here  is  one:  ** Vanilla  Ice  Cream  Without  Cream 
or  Milk.  One  vanilla  bean,  8  gills  of  syrup  at  20  degrees,  18 
egg  yolks.  (To  be  cooked  and  frozen.)  Then  work  in  a 
meringue  made  of  2  egg  whites  and  l^  lb.  of  sugar. ' ' 

It  is  shown  that  the  cost  to  manufacture  ice  cream  contain- 
ing 20  per  cent,  butter  fat  is  45  cents  per  gallon ;  containing 
7.7  per  cent,  29  cents;  and  that  where  condensed  milk  is  used 
and  the  product  contains  1.9  per  cent,  butter  fat,  the  cost  is 
15%  cents  per  gallon. 

We  have  set  out  these  matters  somewhat  in  detail  for  the 
purpose  of  showing  that  the  consumer  may  be  defrauded,  and 
as  showing  the  propriety  or  necessity  for  fixing  a  standard,  or 
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rather  to  show  that  the  legislature  might  properly  so  deter- 
mine. We  quote  at  some  length  from  one  of  the  documents 
submitted: 

' '  Ice  cream  is  one  of  the  delights  of  the  food  adulterator, 
for  ice  cream  is  a  mixture  of  various  things  in  which  each  one 
more  or  less  loses  its  identity.  The  adulterator  is  able  there- 
fore to  inject  all  manner  of  inferior  and  often  dangerous  cheap- 
eners  into  his  product  and  to  compete  successfully  with  the 
honest  manufacturer  who  makes  clean,  wholesome  ice  cream. 

' '  The  honest  ice  cream  maker  today  is  working  at  a  decided 
disadvantage  when  he  is  obliged  to  compete  with  the  dishonest 
one,  since  the  dishonest  one  need  not  label  his  product  so  that 
the  ingredients  will  be  shown  to  the  consumer  or  even  to  the 
retailer.  This  fact  was  strikingly  shown  at  a  recent  meeting 
of  ice  cream  manufacturers  in  New  York,  at  which  one  man 
present  declared  that  it  was  impossible  for  a  competitive  ice 
cream  maker  to  be  honest.  This  man  asserted,  and  with  much 
reason,  that  there  were  three  things  that  made  manufacturers 
dishonest.  These  three  things  were  the  federal  government 
and  the  state  and  municipal  department^  of  health,  all  of 
which  encourage  the  dishonest  manufacturer  c\  the  expense  of 
the  honest  one.  As  a  basis  of  his  argument  this  man  presented 
three  formulas  for  making  commercial  ice  cream  which  speak 
for  themselves.    Here  they  are : 

''FORMULA  NO.  1. 

''Sells  to  retailer  at  $1.25  per  gallon. 

11  quarts  40%  of  cream  at  45c $4.95 

5  quarts  grade  B  milk  at  6l^c 33 

4  quarts  condensed  milk  at  20c 80 

9  pounds  sugar 45 

4  ounces  extract 40 


$6.93 
"When  expanded  by  freezing  this  quantity  of  ingn:*edients 
produces  forty  quarts  of  ice  cream,  containing  20%  butter  fat 
at  a  cost  of  less  than  80c  per  gallon. 
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''FORMULA  NO.  2. 

''Sells  to  retailer  at  90c  per  gallon. 

3  quarts  40%  cream  at  45c $1.35 

13  quarts  grade  B  milk  at  6i/^c 85 

4  quarts  condensed  milk  at  20c 80 

4  ounces  gelatine  at  24c  per  lb 06 

4  ounces  extract 40 

7%  pounds  sugar 38 


$3.84 

"These  ingredients  expanded  by  freezing  yield  forty 
quarts  of  ice  cream  containing  7^^%  butter  fat  at  a  cost  of 
38c  a  gallon. 

"FORMULA  NO.  3. 

10  gallons  of  condensed  milk $8.00 

10  gallons  grade  B  milk 2.60 

60  gallons  plain  water 0.00 

4  pounds  gelatine  at  20c 80 

Color 01 

Flavor 1.00 

60  pounds  sugar  at  5c '. 3.00 


$15.41 

"These  ingredients  expanded  by  freezing  yield  120  gallons 
of  'ice  cream'  at  a  cost  of  13  cents  a  gallon. 

"What  the  ice  cream  makers,  and  consumers  as  well,  need 
is  the  creation  of  ice  cream  standards  and  laws  which  would 
compel  the  manufacturers  who  make  'cheap'  ice  cream  to 
correctly  label  their  product.  A  law  is  needed  in  New  York 
and  other  places  which  will  state  how  much  butter  fat  must 
bd  contained  in  ice  cream  before  it  can  be  called  ice  cream, 
and  which  will  prevent  the  use  of  gelatine  reeking  with  millions 
of  bacteria  and  of  coal  tar  dyes,  unless  these  ingredients  are 
labeled. 
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^'Ice  eream  is  a  commercially  manufactured  commodity, 
and  as  such  should  be  adequately  regulated  by  the  health 
authorities,  both  for  the  ben^t  of  the  honest  manufacturers 
and  the  innocent  consumers. ' ' 

Notwithstanding  these  conflicting  opinions,  it  was  a  ques- 
tion for  the  legislature  to  say  whether  this  legislation  was 
called  for.  The  legislature  was  not  compelled  to  take  the 
view  of  either  those  who  favor  or  oppose  a  standard.  Taking 
one  yiew  of  it,  conditions  were  such  as  to  clearly  sustain  the 
action  of  the  legislature.  We  are  not  entirely  satisfied  that 
this  would  not  be  so  if  conditions  were  as  claimed  by  the 
defendants.  We  are  not  to  say,  and  do  not,  of  course, 
determine  that  these  defendants,  or  the  association  appearing 
in  arg^ument,  or  any  particular  person  is  or  has  been  guilty  of 
any  fraud  or  deception.  The  question  is  whether,  without  a 
standard,  dishonest  or  unscrupulous  manufacturers  may  do  so. 
It  is  not  practicable  by  any  ordinary  inspection  for  the 
purchaser  to  distinguish  cheaper,  low-grade  ice  cream  from 
the  better  quality.  Because  of  this,  it  is  apparent  from  the 
matters  which  we  have  detailed  that  an  opportunity  is  afforded 
for  deception  by  selling  an  inferior  quality  of  ice  cream  at  the 
price  of  a  better  or  more  expensive  grade.  This  was  the  case 
in  the  sale  of  oleomargarine.  State  v.  Packing  Co.,  124  Iowa 
323.  In  this  respect,  it  differs  from  the  case  of  Frost  v. 
Chicago,  178  111.  250,  where  it  was  held  that  a  person  who  is 
ordinarily  careful  and  intelligent  could  not  be  deceived  by  a 
netting  covering  for  baskets  of  fruit  In  such  case,  the 
purchaser  could  still  see  and  know  what  he  was  buying. 

The  purpose  of  the  act  in  question  was  to  prevent  just 
such  deception  and  fraud  as  would  be  possible  without  a 
standard,  and  it  seems  to  us  it  cannot  be  seriously  claimed  that 
the  statute  will  not  accomplish  the  end  sought 

It  is  said  by  defendants  that  they  are  deprived  of  the 
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right  to  sell  their  product  if  it  contains  a  less  per  cent,  of 
bntter  fat  than  that  prescribed  by  the  statute  and  that  the 

sale  of  such  is  entirely  prohibited.  This,  we 
coDBtrnction :  think,  is  an  assumption  not  warranted.  They 
qualified  pro-      may  Sell  it  for  what  it  really  is.    Possibly  it 

nlbltion  on 

sale :  Ice  cream    would  sell  as  readily  if  it  is  named  and  sold 

standard  act  "^ 

as  frozen  skim  milk ;  if  not,  this  would  be  an 
additional  argument  for  prohibiting  the  sale  of  so-called  ice 
cream  made  from  evaporated  skim  milk  as  ice  cream. 

The  state  contends  that  every  point  in  this  case  is  decided 
against  the  contentions  of  defendants  in  State  v.  ScMenker, 
supra,  and  State  v.  Snow,  81  Iowa  642.  They  are  very  closely 
in  point. 

The  only  case  called  to  our  attention  in  which  the  question 
of  fixing  a  standard  for  ice  cream  was  decided  is  Rtghers  v. 
City  of  Atlanta^  66  S.  E.  991.  In  that  case,  under  an 
ordinance,  the  prohibition  was  not  against  selling  ice  cream  of 
less  than  the  prescribed  percentage,  as  ice  cream,  but  against 
selling  it  at  all.  The  provision  of  the  ordinance  is:  ''Ice 
cream  sold  or  kept  for  sale  must  contain  at  least  10%  butter 
fats,  for  fruit  ice  cream,  and  12%  for  plain  ice  cream." 
Under  this  ordinance,  ice  cream  could  not  be  sold  or  kept  for 
sale  unless  it  contained  the  required  per  cent,  of  butter  fat. 
As  already  stated,  our  statute  does  not  prohibit  the  sale  of  such 
product.  In  the  Georgia  case,  the  court  said:  *'It  might  be 
permissible  to  say  that  the  term  'ice  cream'  .  .  .  should 
relate  only  to  ice  cream  of  a  certain  prescribed  richness,  and 
that  whoever  sold  ice  cream  of  poorer  quality  should  either  by 
calling  it  under  some  other  name,  or  by  indicating  on  the 
vessel  ^in  which  it  is  delivered,  or  otherwise,  disclose  the  infe- 
riority of  its  quality'' — thus  recognizing  the  distinction  which 
we  make  between  that  ordinance  and  our  statute,  and  holding 
that  the  sale  of  ice  cream  may  be  regulated  by  fixing  a  standard. 
Our  statute  fixes  a  standard  for  ice  cream  and  prohibits  the 
sale  of  anything  else  as  ice  cream,  but  the  sale  of  a  product 
formerly  known  as  ice  cream,  but  containing  &  lower  per  cent. 
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of  fat  than  that  prescribed  by  the  statute,  is  not  prohibited. 
It  may  be  sold  for  what  it  is.  It  may  be  sold  nnder  some  other 
name  and  the  consumer  will  not  be  deceived,  for  he  now  knows 
that  when  he  buys  ice  cream  he  is  getting  an  article  containing 
a  certain  per  cent,  of  butter  fat,  and  that  this  may  not  be  so 
if  he  buys  something  not  as  ice  cream,  but  as  something  else. 

Defendants  say  their  case  comes  within  the  doctrine  of 
People  V.  Marx,  99  N.  Y.  377.  This  must  be  on  the  erroneous 
assumption  that  the  Iowa  statute  prohibits  absolutely  the  sale 
of  their  product  if  it  contains  less  than  the  specified  per  cent, 
of  fat.  The  New  York  statute  referred  to  in  the  Marx  Case 
did  prohibit  the  sale  of  oleomargarine,  which  was  shown  to  be 
a  wholesome  article  and  not  injurious,  and  the  statute  was 
held  invalid.  That  statute  was  amended  so  as  to  regulate  the 
sale  and  held  valid  in  People  v.  Arensberg,  105  N.  Y.  123, 
128,  11  N.  E.  277.  As  amended,  the  statute  was  entitled: 
''An  act  to  prevent  deception  in  the  sale  of  dairy  products," 
etc.  It  prohibited:  (1)  The  manufacture  out  of  any  animal 
fat,  or  animal  or  vegetable  oils  not  produced  from  unadulter- 
ated milk,  or  cream  from  the  same,  of  any  product  in  imitation 
or  semblance  or  designed  to  take  the  place  of  any  natural 
butter  produced  from  milk,  etc.;  (2)  mixing,  compounding 
with,  or  adding  to  milk,  cream  or  butter,  any  acids  or  other 
deleterious  substances,  or  animal  fats,  etc.,  with  design  or 
intent  to  produce  any  article  in  imitation  or  semblance  of 
natural  butter;  (3)  selling,  or  keeping,  or  oflfering  for  sale, 
any  article  manufactured  in  violation  of  the  provisions  of  the 
section. 

The  defendant  was  convicted  of  selling  the  article  manu- 
factured in  violation  of  the  provisions  of  the  act.  The  court 
said: 

''Assuming,  as  is  claimed,  that  butter  made  from  animal 
fat  or  oil  is  as  wholesome,  nutritious  and  suitable  for  food  as 
dairy  butter ;  that  it  is  composed  of  the  same  elements  and  is 
substantially  the  same  article,  except  as  regards  its  origin; 
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and  that  it  is  cheaper ;  and  that  it  would  be  a  violation  of  the 
constitutional  rights  and  liberties  of  the  people  to  prohibit 
them  from  manufacturing  or  dealing  in  it,  for  the  mere  pur- 
pose of  protecting  the  producers  of  dairy  butter  against  com- 
petition, yet  it  cannot  be  claimed  that  the  producers  of  butter 
made  from  animal  fats  or  oils  have  any  constitutional  right 
to  resort  to  devices  for  the  purpose  of  making  their  product 

resemble  in  appearance  the  more  expensive  article  known  as 

• 

'dairy  butter/  or  that  it  is  beyond  the  power  of  the  legisla- 
ture to  enact  such  laws  as  they  may  deem  necessary,  to  pre- 
vent the  simulated  article  being  put  upon  the  market  in  such 
a  form  and  manner  as  to  be  calculated  to  deceive.  If  it 
possesses  the  merits  which  are  claimed  for  it,  and  is*  innocuous, 
those  making  and  dealing  in  it  should  be  protected  in  the 
enjoyment  of  liberty  in  those  respects;  but  they  may  legally 
be  required  to  sell  it  for  and  as  what  it  actually  is,  and  upon 
its  own  merits,  and  are  not  entitled  to  the  benefit  of  any 
additional  market  value  which  may  be  imparted  to  it  by 
resorting  to  artificial  means  to  make  it  resemble  dairy  butter 
in  appearance.  It  may  be  butter,  but  it  is  not  butter  made 
from  cream,  and  the  difference  in  cost  or  market  value,  if  no 
other,  would  make  it  a  fraud  to  pass  off  one  article  for  the 
other." 

In  re  Jacobs,  98  N.  Y.  98,  is  cited.  In  that  case,  the 
statute  purported  to  be  an  act  to  improve  the  public  health 
by  prohibiting  the  manufacture  of  cigars  in  tenement  houses. 
It  was  held  that  it  was  not  a  health  law ;  that  cigar  making 
had  no  relation  to  the  health  of  the  public  and  that  the  act 
was  not  intended  to  protect  the  health  of  the  occupants  of 
the  tenement  In  that  case  it  was  held,  and  the  proposition  is 
not  disputed  by  the  state,  that  the  constitutional  guaranty 
that  no  person  shall  be  deprived  of  his  property  without  due 
process  of  law  may  be  violated  without  the  physical  taking 
of  property  for  public  or  private  use,  and  that  any  law  which 
destroys  it  or  its  value,  or  takes  away  any  of  its  essential 
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attributes,  deprives  the  owner  of  his  property.  People  v. 
Biesecker,  169  N.  Y.  53,  61  N.  E.  990,  is  also  cited.  It  was 
there  held  that  the  statutes  under  consideration  could  not  be 
justified  as  an  exercise  of  power  to  prevent  fraud  or  imposition 
on  buyers  and  consumers. 

We  have  referred  to  these  New  York  cases  more  fully 
than  necessary,  perhaps,  but,  because  of  the  claim  made  for 
the  Marx  Case,  we  have  thought  it  proper  to  refer  briefly  to 
the  others  as  well.  The  Marx  Case  is  cited  and  distinguished 
in  8iaie  v.  Snow,  81  Iowa  642. 

In  Schmidinger  v.  Chicago,  226  U.  S.  578,  57  L.  Ed.  364, 
it  was  held  that  a  city  ordinance,  fixing  the  weight  of  the 
standard  loaf  of  bread  to  be  sold  in  the  city,  and  prohibiting 
the  making  or  selling  of  loaves  not  up  to  the  weight  of  the 
standard  loaf,  is  not  such  an  unreasonable  and  arbitrary  exer- 
cise of  the  police  power  as  to  render  the  ordinance  void  under 
the  constitution,  prohibiting  the  taking  of  property  without 
due  process.  It  was  shown  in  that  case  that  there  was  a  con- 
siderable demand  for  loaves  of  different  size,  and  that  so 
fixing  the  size  produced  some  inconvenience.  The  ordinance 
was  sustained  upon  the  theory  that  it  tended  to  prevent 
fraud  in  the  sale  of  breads   The  court  said : 

''Furthermore,  laws  and  ordinances  of  the  character  of 
the  one  here  under  consideration  and  tending  to  prevent 
frauds  and  requiring  honest  weights  and  measures  in  the  sale 
of  articles  of  general  consumption,  have  long  been  considered 
lawful  exercise  of  the  police  power.  * '  And  that :  * '  This  court 
has  had  frequent  occasion  to  declare  that  there  is  no  absolute 
freedom  of  contract.  The  exercise  of  the  police  power  fixing 
weights  and  measures  and  standard  sizes  must  necessarily 
limit  the  freedom  of  contract  which  would  otherwise  exist. 
Such  limitations  are  constantly  imposed  upon  the  right  to 
contract  freely,  because  of  restrictions  upon  that  right  deemed 
necessary  in  the  interest  of  the  general  welfare. '^  And  that: 
''So  long  as  such  action  has  a  reasonable  relation  to  the 
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exercise  of  the  power  belonging  to  the  local  legislative  body 
and  is  not  so  arbitrary  or  capricious  as  to  be  a  deprivation  of 
due  process  of  law,  freedom  of  contract  is  not  interfered  with 
in  a  constitutional  sense." 

That  the  legislature  of  the  states  may,  in  the  exercise  of 
the  police  power,  regulate  a  lawful  business,  see  Barrett  v. 
Indiana,  229  U.  S.  26,  57  L.  Ed.  1050. 

The  following  cases  may  be  cited  as  bearing  upon  the 
proposition  that  the  legislature,  under  its  police  power,  may 
enact  laws  for  the  purpose  of  preventing  fraud  in  the  sale 
of  food  products :  State  v.  Campbell,  64  N.  H.  402 ;  Board  v. 
Van  Druens,  72  Atl.  (N.  J.)  125 ;  People  v.  Bowen,  182  N.  Y. 
1;  Chicago  v.  Bounnan  Dairy  Co.,  234  111.  294;  People  v. 
Warden  Orocer  Co.,  118  Mich.  604 ;  State  v.  Crescent  Creamery 
Co.,  54  L.  B.  A.  (Minn.)  466. 

All  points  raised  by  the  demurrers  have  been  noticed. 
We  are  of  opinion  that  the  statute  is  within  the  police  power 
of  the  state  and  is  not  unreasonable ;  that  it  has  a  reasonable 
relation  to  the  object  to  be  effected  and  does  not  offend  against 
either  the  federal  or  state  constitution  in  any  of  the  particu- 
lars mentioned.  It  follows  that  the  court  erred  in  sustaining 
the  demurrers.    Both  cases  are  Reversed  and  Remaaided. 

The  Justices  all  concur. 


Hattie  Carper,  Appellee,  v.  T.  M.  Bidpath  et  al.,  Appelluits. 

EVZDENCQB:  Lost  Writing — Secondary  Evidence— Daplicates^Notloe 

1  to  Produce.  ''Notice  to  produce"  is  essential  to  the  introduc- 
tion of  secondary  evidence  of  a  written  contract,  only  a  part  of 
which  is  produced,  both  parties  having  had  a  dupUcate  copy  at 
the  time  of  execution. 

EVIDENCQB:     Written  Contract— Merger  of  Prior  Oral  Talk.    Oral 

2  understanding,  in  the  absence  of  fraud  or  mistake,  is  merged  in 
a  contract  reduced  to  writing. 
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OOMTEAOT:     Adoj^on— Partial  Iknhi  of  Paper— Oonstxuctloii  of 

3  Part  Produced.  The  eonstruotion  of  a  writingi  only  a  portion  of 
which  ia  before  the  court  (the  oral  evidence  of  the  lost  part 
being  incompetent),  mnat  be  confined  to  the  portion  properly 
before  the  court.  In  instant  case,  the  portion  of  writing  before 
the  court  held  to  confer  no  right  of  inheritance. 

Appeal  from  Audubon  District  Court. — ^Hon.  0.  D.  Wheeleb, 

Judge. 

Wednesday,  December  16,  1914. 

Pboceediko  for  speeifie  performance  of  a  contract  to  adopt 
a  minor,  and  to  establish  the  right  of  the  child  alleged  to  have 
been  adopted  to  share  in  the  property  of  the  parent,  who  is 
deceased.  Decree  was  entered  for  the  plaintiff,  and  defendants 
appeal. — Reversed  and  Befnanded. 

Mantz  d;  White,  for  ap];)ellees. 

L.  T.  Shangle  and  J.  M,  Oraham,  for  appellants. 

WiTHBOW,  J. — I.  Hattie  Carper,  the  appellee,  claims  in 
this  proceeding  an  interest  in  the  property  of  Joseph  Bidpath 
and  Rebecca  Ridpath,  both  deceased,  under  an  alleged  contract 
to  adopt,  made  between  them  and  Alice  Johnson,  mother  of 
appellee,  at  a  time  when  Hattie  was  about  four  years  old.  The 
mother  had  been  abandoned  by  her  husband,  and  was  at  the 
time  with  relatives  in  Mahaska  county,  near  New  Sharon, 
which  was  also  the  neighborhood  residence  of  the  Bidpaths. 
The  trial  court  found  that  plaintiff,  appellee,  had  been  taken 
into  the  home  of  the  Bidpaths  under  an  oral  agreement  that 
they  would  legally  adopt  the  child,  and  that,  in  consideration 
of  such  agreement,  the  mother,  Alice  Johnson,  surrendered 
the  minor  child  to  them;  and,  because  of  such  agreement,  it 
was  decreed  that  the  ap];)ellee  was  entitled  to  share  as  a  child 
in  the  req>ective  estates  of  Joseph  Bidpath  and  Bebecca  Bid- 
path.  No  appeal  is  taken  by  the  representative  of  the  estate 
of  Bebecca  Bidpath.  This  appeal  is  by  the  defendants,  heirs 
of  Joseph  Bidpath,  from  the  decree  against  them,  finding  that 
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Hattie  Carper,  becanse  of  the  contract  to  adopt,  is  entitled 
to  share  in  his  estate. 

II.  The  petition  of  plaintiff  alleges  an  agreement  in  parol 
between  Alice  Johnson  and  the  Ridpaths  in  substance  as  has 
been  stated.  It  also  alleges  that,  a  few  days  after  such  agree- 
ment and  after  the  child  had  gone  into  the  Ridpath  home 
under  it,  a  written  instrument,  represented  to  Alice  Johnson 
as  being  a  contract  for  adoption,  was  presented  to  her  for  sig- 
nature, which  instrument  contained  the  terms  and  conditions 
of  the  previous  oral  agreement;  that  she  signed  it  upon  the 
representation  that  it  was  a  contract  of  adoption  between  her- 
self and  the  Ridpaths.  She  alleges  that  she  was  unable  to  set 
out  a  copy  of  the  written  contract  By  amendment  to  petition, 
an  oral  agreement  between  Rebecca  Ridpath  and  Alice  John- 
son was  alleged,  substantially  as  claimed  for  the  joint  agree- 
ment. The  reliance  of  the  appellee  as  against  both  parties  was 
upon  a  contract  or  contracts  to  adopt,  with  part  performance, 
and  not  upon  any  valid  act  of  adoption  as  required,  it  being 
conceded  that  such  was  not  done.  The  case  is  planted  upon 
authorities  which  hold  that  a  contract  for  adoption  which  is 
insufficient  may  be  specifically  enforced,  where  part  perform- 
ance is  shown,  so  as  to  secure  to  the  child  its  interest  in  the 
estate  of  the  adoptive  parents.  Chehak  v.  Battles,  133  Iowa 
107 ;  SiUes  V.  Breed,  151  Iowa  86 ;  Anderson  v.  Blakesly,  155 
Iowa  430. 

During  the  examination  of  Alice  Johnson,  mother  of 
appellee,  she  testified  to  the  execution  of  a  contract  between 
herself  and  Joseph  Ridpath,  to  which  Rebecca  Ridpath  was 
n    „„^  „^.  t^  *    uot  a  party,  and  there  was  offered  in  connec- 

1 .  Btidbncs  :  lost  *^       "^ 

ondary  ey!^*     tion  with  her  testimony  a  fragment  of  the 
cite?:*  SSfice      original  instrument,  or  its  copy,  it  having 
to  produce.        y^^^^  shown  that  they  were  executed  in  dupli- 
cate.   That  part  of  the  instrument  which  was  offered  in  evi- 
dence was  as  follows : 

''The  better  maintenance  and  care  of  said  minor  child 
Hattie  E.   Johnson  hereby  relinquishes  all  right   of  pos- 
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seflsion,  care,  and  control  of  the  person  of  said  minor  child 
until  she  shall  attain  the  age  of  legal  majority  to  the  said 
Joseph  Ridpath,  party  of  the  second  part,  in  consideration  of 
which  the  said  party  of  the  second  part  agrees  to  keep  said 
Ilattie  E.  Johnson,  the  minor  aforesaid,  in  proper  and  sn£B- 
cient  food,  board,  clothing,  schooling,  medicine,  and  medical 
attendance  needful  for  the  said  minor  during  her  minority  as 
by  law  specified. 

^'Said  party  of  the  second  part  is  to  teach  said  minor  the 
arts  and  mysteries  of  housekeeping  and  domestic  service  in  the 
way  calculated  to  render  her  fit  for  the  purposes  of  life  during 
the  term  of  said  Hattie  E.  Johnson's  majority  aforesaid. 


It 


Mrs.  Alice  Johnson, 

Joseph  Ridpath, 

By  C.  J.  Dodd,  His  Attorney." 


Upon  the  introduction  of  this  paper,  defendants  amended 
their  answer  and  pleaded  that  the  child  was  given  a  home 
by  the  Ridpaths,  furnished  with  board  and  clothing,  medical 
attention,  and  was  taught  housekeeping  under  a  written  agree- 
ment entered  into  between  Joseph  Ridpath  and  Alice  Johnson. 

Mrs.  Johnson  was  permitted  to  testify,  relative  to  this 
paper,  that  it  was  but  a  part  of  the  instrument  which  was  exe- 
cuted ;  that  it  was  headed  ' '  Adoption  Papers  of  Hattie  John- 
son," and  she  gave  oral  testimony  as  to  contents  of  the  lost 
part  of  the  instrument,  which,  in  effect,  as  stated  by  her,  cov- 
ered all  the  requirements  of  a  complete  article  of  adoption,  had 
it  met  the  legal  requirements  of  signing  and  acknowledgment. 
Hattie  Carper  was  also  permitted  to  testify  that  she  saw  the 
paper  when  she  was  a  child,  and  that  it  was  headed  ''Adoption 
Papers  of  Hattie  Johnson. ' '  All  of  this  evidence  was  objected 
to  as  incompetent,  it  having  been  shown  that  the  instrument 
was  executed  in  duplicate ;  that  one  copy  had  been  taken  by 
Alice  Johnson  and  the  other  retained  by  Joseph  Ridpath ;  and 
that  no  steps  had  been  taken  as  required  by  statute  to  secure 
the  copy  held  by  the  opposite  party  or  his  representatives,  or 
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to  show  that  it  had  been  lost.  The  evidence  as  to  the  alleged 
oral  agreement  between  the  Bidpaths  was  also  objected  to  as 
incompetent,  as  it  appeared  that  it  had  been  merged  in  the 
written  contract.  These  objections  and  the  record  on  this  point 
present  the  controlling  question  on  this  appeal. 

While  it  may  not  be  claimed  that  the  written  contract,  a 
part  of  which  was  introduced,  was  sufficient  in  form  to  con- 
stitute a  valid  adoption,  it  would  be  competent  as  determining 

the  rights  of  the  parties,  where  part  perform- 
written  con-  aucc  had  been  shown,  no  question  that  it 
of  prior  oral      was  signed  by  both  parties  as  their  agreement 

being  raised ;  and,  whatever  the  previous  talk 
or  understanding,  the  true  agreement  must  be  determined 
from  the  writing,  when  it  covers  the  same  subject-matter. 
KeUy  V.  C,  M.  &  8t.  P.  By.,  93  Iowa  436,  445,  and  cases 
cited. 

Where  a  contract  in  writing  is  shown  to  have  been  lost  or 
destroyed,  and  cannot  be  produced,  parol  evidence  of  its  con- 
tents is  admissible,  as  secondary  evidence,  the  best  proof  being 
not  obtainable.  Underbill  on  Evidence,  Sec.  126;  Brier  v. 
Davis,  122  Iowa  59. 

But  before  secondary  evidence  can  be  admitted  to  prove 
the  contents  of  a  written  instrument,  where,  as  in  this  case, 
it  is  shown  that  a  duplicate  was  held  by  the  opposite  party,  or 
by  the  predecessor  in  right  as  ancestor  of  the  opposite  parties, 
notice  to  produce  such  must  be  first  given.  The  object  of  the 
notice  is  twofold,  that  opportunity  may  be  given  to  search  for 
the  original  and  bring  it  into  court,  and  also  that  they  may 
be  enabled  to  anticipate  and  meet  proof  of  its  existence. 
Lttmber  Co.  v.  Coal  Co.,  66  Iowa  292 ;  Oafford  v.  Mortgage  Co., 
77  Iowa  736. 

The  agreement  having  been  shown  to  be  in  duplicate,  both 
copies,  in  legal  effect,  were  originals.  Missouri  Pac.  By.  v. 
Heidenheimer,  82  Tex.  195 ;  Loan  &  Trust  Co.  v.  Codington 
County,  9  S.  D.  159 ;  14  Cyc.  1122. 

The  steps  necessary  to  the  introduction  of  parol  proof  of 
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a  part  of  the  written  contract  were  not  taken,  and  the  evidence 
admitted  upon  that  question  was  not  competent. 

In  her  evidence  the  witness  Alice  Johnson  stated  that  the 

agreement  between  them  had  been  reduced  to  writing,  and  the 

g  paper  offered  was  a  part  of  it.    She  also  testi- 

tiiTiSS  o?*'"     ^^  ^^^^  ^^  ^^  stated  to  her  at  the  time  that 

sfr^ctiorof       ^^®  written  paper  contained  the  agreement 

part  produced,    ^hj^^  g^g  claims  had  previously  been  made, 

and  that  she  did  not  read  it.  The  proof  ui>on  this  branch  of 
the  case  is  not  sufiScient  to  establish  fraud  or  mistake,  and  the 
rights  of  the  parties  must  depend  upon  the  written  agreement, 
if  proven ;  for  it  was  the  summing  up  of  all  previous  talk. 

The  part  of  the  written  contract  which  was  introduced  in 
evidence  is  incomplete,  yet  from  its  terms  may  readily  be  ascer- 
tained an  agreement  and  obligation  on  the  part  of  Joseph  Bid- 
path  to  perform  certain  duties  in  caring  for  the  minor  child, 
which  were  wholly  consistent  with  the  relations  between  them, 
and  did  not  amount  to  an  adoption  or  a  contract  which  would 
afford  rights  of  inheritance.  This  was  in  line  with  what  is 
shown  by  some  of  the  evidence,  which,  while  not  controlling, 
serves  by  way  of  explanation.  Mrs.  Bidpath  was  a  second 
wife  and  childless.  She  desired  this  child  as  her  own.  Her 
husband  had  children  by  a  former  marriage,  and,  while  will- 
ing to  care  for  the  minor,  did  not  wish  to  adopt  her.  That 
scrap  of  the  written  agreement  which  is  before  us  is  in  full 
harmony  with  that  purpose. 

But,  as  we  view  the  case,  it  must  depend  upon  the  terms 
of  the  written  agreement.  That  which  was  introduced  confers 
no  rights  of  inheritance.  Parol  proof  as  to  the  part  alleged  to 
have  been  lost  was  not  competent ;  and  the  finding  of  the  trial 
court  as  to  an  oral  agreement  binding  upon  the  estate  of  Joseph 
Bidpath  is  without  sufficient  support.  No  appeal  having  been 
taken  as  to  the  claim  of  interest  in  the  estate  of  Bebecca  Bid- 
path,  the  decree  as  to  that  branch  of  the  case  cannot  be  dis- 
turbed. That  part  of  the  decree  establishing  in  plaintiff,  the 
appellee,  a  share  in  the  property  of  Joseph  Bidpath  is  reversed. 
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and  the  cause  is  remanded  for  decree  in  conformity  with  this 
conclusion. — Reversed  and  Remanded. 

Ladd,  C.  J.,  Deemer  and  Qatnob,  JJ.,  concur. 


Mart  McRobert,  Appellee,  v.  Minnie  £.  Bridget  et  al., 

Appellants. 

MOBTOAOE:    ]>e6d  Absolute  as  Secnxity-^iifflcieat  flhowlng.    The 

1  queation  ''Is  an  absolute  deed  a  mortgage  or  a  conveyance f"  ia 
bottomed  on  the  intentions  of  the  parties. 

PRINCIPLE  APPLIED:  Plaintiff  took  absolute  conveyance, 
along  with  a  contract  to  re-convey  to  defendant,  with  forfeiture 
clause  in  case  of  non-payment,  'Hime  being  made  the  essence  of 
the  contract."  Grantor  agreed  to  pay  taxes.  Grantee  did  not 
want  the  property,  but  the  return  of  the  money  advanced,  and 
orally  agreed  to  give  grantor  six  months  in  which  to  redeem. 
Grantor,  with  grantee's  knowledge,  treated  the  property  as  her 
own,  and  improved  it.    Held,  deed  was  shown  to  be  a  mortgage. 

MOBTOAOE:     Absolnte  Deed  as  Security — ^Forfeiture.    Forfeitures 

2  are  in  such  dislike  that  one  holding  an  absolute  deed  as  security 
may  not  invest  himself  with  fuU  title  because  default  is  made 
in  payment,  even  though  "time  is  made  the  essence  of  the 
contract." 

MOBTOAOE:    Absolute  Deed  as  Seenzlty-— How  Shown--Siixroiiiid- 

3  Ing  Otremiistances.  On  the  question  "Is  an  absolute  deed  a 
mortgage  or  a  conveyance  f"  resort  may  be  had  to  extraneous 
circumstances,  both  prior  and  subsequent  to  the  writing. 

MOBTOAOE:    Deed  Absolate  as  Becozlty— If  in  Doabt»  Mortgage. 

4  On  the  question  "Is  an  absolute  deed  a  mortgage  or  a  convey- 
ance f",  the  deed  being  in  company  with  a  contract  to  reconvey, 
doubts  will  be  resolved  in  favor  of  the  mortgage  theory. 

FOBOIBLE  ENTBT  AND  DETAINEE:     Stotute  of  Idmltotioii— 

5  When  Action  Barred.  An  action  of  "Forcible  Entry  and  De- 
tainer" is  barred  by  delaying  the  commencement  of  the  action 
for  more  than  thirty  days  after  three-day  notice  to  quit  was 
given. 

Appeal  from  Pottawattamie  District  Court. — ^HoN.  Thomas 

Arthur,  Judge. 
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Wednesday,  December  16,  1914. 

Action  for  the  possession  of  real  property,  under  proceed- 
ings in  forcible  entry  and  detainer.  The  trial  court  awarded 
possession  to  the  plaintiff,  and  the  defendants  appeal. — Re- 
versed. 

W.  8.  Baird,  for  appellee. 

W.  H.  KUlpack  and  P.  E.  Northrop,  for  appellants. 

WrPHBOW,  J. — I.  The  petition  in  this  action  of  forcible 
entry  and  detainer  claimed  the  immediate  iMMsession  of  lots 
13  and  14  in  Beer's  subdivision  of  Council  Bluffs;  that  plain- 
tiff was  the  owner;  and  that  defendants,  husband  and  wife, 
had  failed  and  refused  to  surrender  the  premises,  although 
served  by  the  statutory  notices  of  thirty  days  and  three  days, 
before  bringing  the  action. 

The  answer  denied  plaintiff's  ownership,  pleaded  that  the 
action  was  barred,  and  also  pleaded  title  to  the  real  estate  in 
the  defendants.  The  cause  was  transferred  from  justice  court 
to  the  district  court,  trial  was  had,  resulting  in  a  judgment  find- 
ing plaintiff  to  be  the  owner  of  the  property  and  entitled  to 
possession  of  it,  and  from  such  judgment  this  appeal  is  brought. 

II.  On  February  20,  1911,  Minnie  E.  Bridget,  one  of  the 
appellants,  was  the  owner  of  the  property  in  controversy,  there 
being  incumbrances  against  it.    On  or  about  that  date,  Mrs. 

Bridget  and  her  husband  executed  and  de- 

*  deed  absolute     livered  to  Mrs.  McRobert  a  quitclaim  deed  to 

suffldent  lot  14  for  an  expressed  consideration  of  $700. 

■bowing. 

About  the  same  time  and  as  a  part  of  the  deal, 
the  Hafer  Lumber  Company  conveyed  to  Mrs.  McRobert  by 
warranty  deed  lot  14,  the  consideration  being  given  as  $900, 
the  instrument  reciting  that  it  was  subject  to  a  contract  run- 
ning to  Minnie  E.  Bridget,  and  that  the  contract  was  assigned 
to  Mrs.  McBobert.  In  a  warranty  deed  dated  January  28, 
1911,  acknowledged  and  recorded  February  21st,  Minnie  E. 
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Bridget  and  husband  conveyed  lot  13  to  Mrs.  McBobert,  for  a 
consideration  of  $210.  As  a  part  of  the  transaction,  on  Febru- 
ary 20th,  two  contracts  were  entered  into  between  the  parties, 
under  which  Mrs.  McRobert  sold  to  Mrs.  Bridget  lots  13  and 
14,  for  the  sums  of  $831  and  $842,  respectively,  payable  six 
months  after  date,  with  interest  at  6  per  cent.,  payable  semi- 
annually, time  being  fixed  as  the  essence  of  the  contract,  there 
being  provision  for  forfeiture  in  case  of  failure  of  the  pur- 
chaser, Mrs.  Bridget,  to  make  payment  or  pay  taxes.  Under 
these  conveyances,  the  appellee  claims  title  and  right  of  pos- 
session, notice  of  forfeiture  having  been  served;  and  under 
the  conveyances  and  the  contracts,  the  appellants  asserted  that 
the  title  and  right  of  possession  is  in  them,  and  that  the  trans- 
action was  not  of  conveyance,  but  of  mortgage. 

III.  The  husband  of  Mrs.  McBobert,  who  conducted  her 
business  affairs,  testified  that  there  were  many  transactions 
between  the  two  women,  and  that  nothing  had  been  paid  on  the 
contracts. 

Mary  McRobert  testified  that  she  was  sent  for  by  Mrs. 
Bridget,  who  said  she  was  dying  and  that  'Hhey  are  going  to 
take -that  property  anyway  and  I  want  you  to  have  it."  That 
MtB.  Bridget  made  the  quitclaim  deed  to  lot  14,  and  asked, 
**WiU  you  give  me  six  months  to  redeem  itf  to  which  Mrs. 
McBobert  replied:  "Most  assuredly  I  will  if  you  want  it.  I 
don't  want  the  place;  all  I  ask,  if  you  can't  pay  it  back  at 
this  time,  pay  back  my  money  what  I  paid  out  and  the  prop- 
erty is  yours. ' '  She  further  testified  tl\at  Mr.  Bridget  objected 
to  it,  but  that  she  would  not  pay  untilr  he  signed  everything; 
that  Mrs.  Bridget  "wanted  six  months  to  redeem  it,  and  I  gave 
her  that  privilege;"  that  she  "never  let  her  (Mrs.  McRobert) 
have  any  money  on  this  contract,  only  when  she  had  money 
in  the  bank,  and  had  me  leave  it  there  to  draw  when  she 
wanted  to  fix  up  the  place."  There  was  no  evidence  intro- 
duced on  the  part  of  the  appellants,  and  from  this  record, 
which  but  imperfectly  as  we  presume  presents  the  facts  bear- 
ing upon  the  transaction  between  the  parties,  we  must  deter- 
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mine  the  legal  character  of  the  instruments  under  which  the 
api>ellee  claims  ownei^ip. 

At  the  time,  Mrs.  Bridget  was  involved  in  debt,  and  the 
property  was  held  as  security,  or  liable  to  be  taken.  It  also 
is  clear  that  Mrs.  McBobert,  in  the  transaction,  did  not  want 
the  property,  but  only  the  return  of  the  money,  which,  as  gath- 
ered from  the  record  on  this  point,  was  at  the  time  owing 
her  by  Mrs.  Bridget.  There  was  at  the  time  a  mortgage  on  an- 
other properly  of  Mrs.  Bridget  held  by  Mrs.  McRobert,  which, 
at  the  trial  of  this  action  in  the  district  court,  was  under  fore- 
closure, and  the  twd  proceedings  were  tried  together.  As  to 
the  property  sought  to  be  recovered  in  this  proceeding,  it  was 
pleaded  by  the  defendants  that  it  was  conveyed  as  security  for 
an  indebtedness  of  $1,674  which  was  the  aggregate  of  the 
amounts  named  in  the  two  contracts.  The  reply,  not  denying 
that  such  indebtedness  existed,  pleaded  that  it  was  the  inten- 
tion of  the  parties  that  the  conveyances  should  be  absolute, 
with  an  agreement  for  a  resale. 

It  appears  that  Mrs.  Bridget,  in  her  occupancy  of  the 
pro];)erty,  treated  it  as  her  own,  and,  with  the  knowledge  of 
Mrs.  McRobert,  expended  money  in  improvements  after  the 
execution  of  the  deed  and  contracts. 

It  is  evident  from  these  facts  that  the  transaction  between 
the  parties  was  primarily  intended  to  secure  an  indebtedness 
held  by  the  appellee.    That  Mrs.  Bridget  did  not  intend  by  it 

2.  MoBTOAoi*  ab-  ^  ^^^  P*^^  ^^^^  *^  ^^^  rights  in  the  prop- 
■ecSiity  f^or^  ^^7  ^^  think  is  clear  from  the  testimony  of 
feitnre.  j^^  McBobcrt ;  and  that  the  latter  knew  that 

such  was  the  understanding  and  belief  of  Mrs.  Bridget,  as  well 
as  her  own,  is  not,  under  this  record,  susceptible  of  fair  doubt. 
The  fact  that  the  contracts  provided  for  forfeiture  of  rights 
upon  failure  to  meet  their  conditions,  with  time  being  made 
their  essence,  did  not  alter  the  character  of  the  agreement 
between  them,  for  forfeiture  does  not  apply  to  contracts 
for  reconveyance  of  property  conveyed  by  an  absolute  deed 
to  secure  the  payment  of  a  debt.  HuU  v.  McCaU,  13  Iowa  467 ; 
Brush  V.  Peterson,  54  Iowa  243. 
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In  transactions  like  this,  the  written  agreements  and  con- 
veyances between  the  parties  are  not  wholly  controlling,  when 
from  them,  taken  together,  there  appears  question  as  to  what 
•   m*  w    was  their  real  intention ;  but  the  substance  of 

3.  Mobtoaob:  ab-  ' 

securlty^ow*  *^®  transaction  takes  in  relevant  facts  pre- 
SUndiD/ct-  ceding  as  well  as  following  it.  Bigler  v.  Jack, 
camstancea.        ^  j^^^  ggy .  gridgcs  V.  Under,  60  Iowa  190 ; 

Green  v.  Turner,  38  Iowa  112. 

There  existed  an  indebtedness;  the  conveyances  were 
made  either  to  secure  or  pay  it;  the  contracts  of  resale  are 
strong  evidence  that  the  deeds  were  intended  as  security ;  and 

the  understanding  of  the  parties  at  the  time, 

^ '  dee?abeoiiite     relevant  f acts  bearing  upon  it,  bring  the  case 

fn  doo^t.  mort-   within  the  rule  of  KeeUne  v.  dark,  132  Iowa 

360.  Were  there  doubt  under  the  testimony 
as  to  the  purpose  of  the  parties,  as  to  whether  the  conveyance 
was  a  sale  or  a  mortgage,  when  a  contract  to  recover  ijs  made, 
the  settled  rule  is  that  in  such  cases  it  will  be  held  to  be  a  mort- 
gage. Fort  V.  Colby,  165  Iowa  95 ;  Jones  v.  CHUett,  142  Iowa 
506,  513. 

We  conclude  that  the  rights  of  the  parties  must  be  treated 
as  arising  under  mortgages  rather  than  deeds,  and  that  action 
in  forcible  entry  could  not  be  maintained. 

lY.  Independent  of  this  conclusion,  there  is  another  view 
of  the  case  equally  decisive  of  the  right  to  possession  by  statu- 
tory proceedings. 

Acting  upon  the  theory  that  the  rights  of  the  appellants 
under  the  contracts  and  deeds  were  subject  to  forfeiture,  on  the 
14th  day  of  April,  1912,  the  appellee  caused  to  be  served 

notices  to  that  effect  on  the  appellants.  The 
■MTBT^ND  sufficiency  of  the  service  of  the  notices  is  ques- 
statute  of  Urn-    tioued ;  but  we  pass  that  question,  and  for  our 

itatlona:  ^  ^  ,  /  ,       , 

when  action      present  purpose  treat  the  service  as  having 

been  duly  made.    The  date  fixed  by  the  no- 
tices for  the  forfeiture  of  their  claims  was  May  20,  1912. 
On  June  19, 1912,  a  thirty  days'  notice  to  quit  was  served 
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upon  the  occupants  of  the  property.  On  the  same  day,  a 
tiiree  days'  notice  to  quit  was  served.  Each  of  the  notices 
stated  that,  upon  failure  to  deliver  over  possession  of  the 
property  within  the  time  respectively  limited  in  them,  pro- 
ceedings would  be  commenced  to  recover  such  possession.  This 
action  was  commenced  August  1,  1912. 

Code,  Sec.  4217,  provides  that  thirty  days'  peaceable 
possession  with  ihe  knowledge  of  the  plaintiff  after  the  cause 
of  action  accrues  is  a  bar  to  the  action  of  forcible  entry  and 
detainer;  and  under  this  section,  appellants  claim  that  the 
cause  of  action  as  now  brought  was  barred.  The  claim  of  the 
appellee  is  that,  by  holding  over  after  the  time  fixed  as  for  the 
forfeiture,  the  occupants  of  the  premises  were  tenants  at  will, 
and  that  this  tenancy  was  not  terminated  until  the  expiration 
of  the  thirty  days  following  the  service  of  the  notice,  or  July 
19th,  and  that  this  action  having  been  brought  within  thirty 
days  after  that  date,  it  is  not  within  the  bar  of  the  statute. 

We  have  already  referred  to  the  fact  that  the  three  days' 
notice  was  served  on  the  same  day  as  that  terminating  the 
tenancy  at  will. 

Whatever  may  have  been  the  rights  of  the  parties  under 
the  thirty  days'  notice,  as  provided  by  Code,  Sec.  2991,  it  is  the 
requirement  of  Code,  Sec.  4210,  that  in  cases  like  this,  before 
action  can  be  brought,  three  days'  notice  to  quit  must  have 
been  given,  and  this  could  not  properly  be  done  until  the  cause 
of  action  accrued.  More  than  thirty  days  intervened  between 
the  time  of  such  service  and  the  commencement  of  the  action, 
during  which  time  the  appellants  remained  in  possession  with 
the  knowledge  of  the  appellee,  and  this,  we  think,  brings  the 
case  within  the  bar  of  the  statute. 

The  thirty-day  notice  did  not  require  the  possession  of 
the  premises  to  be  surrendered  until  that  time  had  expired, 
and  during  that  period,  the  possession  was  peaceable  and  unin- 
terrupted, within  the  meaning  of  the  statute.  Heiple  v.  Rein- 
hart,  100  Iowa  525. 

The  action  was  not  commenced  by  the  service  of  the 
Vol.  168  Ll— 3 
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notices  to  quit,  and,  until  commenced,  under  the  mle  of  the 
cited  case,  there  was  no  interruption  of  possession.  We  con- 
clude as  to  this  branch  of  the  case,  were  such  proceeding 
permissible  under  the  facts  in  this  case,  that  the  cause  of 
action  was  barred  when  brought. — Reversed. 

Ladd,  C.  J.,  Deemeb  and  Qaykob,  JJ.,  concur. 


Oeoboe  Reddinoton,  Appellee,  v.  Blue  &  Bafteby, 

Appellants. 

MA8TE&  AND  SEBVAIIT:    KegUgenoe  P«r  8»— VlolaUon  of  Btata- 

1  tory  Duty.    The  violation  of  a  statute  imposing  a  duty  is  negU- 
genee  per  se. 

PBINCIPLE  APPLIED:  One  injured  by  unguarded  or  insuffi- 
ciently guarded  machinery,  under  Sec.  4999-a2,  Supplement  to  the 
Code,  1913,  shows  prima-facie  right  to  recovery,  to  escape  which 
defendant  has  the  burden  to  show  that  no  guard  was  practical 
which  was  reasonably  calculated  to  prevent  accidents. 

liASTEB  AND  8EBVANT:    Negligoice— Vlolatliig  BUtatory  Duty 

2  — Onstom  as  Defense.    Custom  will  not  justify  a  departure  from 
the  command  of  a  statute. 

PBINCIPLE  APPLIED:  Plaintiff  was  injured  in  operating  an 
unguarded  machine.  Defendant  sought  to  show  what  other  like 
factories  did  and  the  custom  among  them  as  to  guarding  like 
machinery,  and  as  to  whether  certain  additional  guards  were  on 
the  market.  Held,  incompetent  under  our  Factory  Act^  See. 
4999-a2,  Supplement  to  the  Code,  1913,  requiring  machinery  to  be 
guarded. 

MA8TEB  AND  8EBVANT:    Factory  Act— Bigbts  and  Datlas  under— 
8    Instructions  Law  of  Case.    Instruction,  defining  rights  and  duty 
under  Factory  Act,  Sec.  4999-a2,  Supplement  to  the  Code,  not 
excepted  to,  declared  law  of  the  case. 

RELEASE:    Bight  to  Basdnd— Mutual  Mistake.    A  written  release 
4    of  a  valuable  right  or  subsisting  cause  of  action  may  be  repu- 
diated on  the  ground  of  mutual  mistake. 
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PBINCIPLE  APPUSD:  Plaintiff,  having  been  injured,  for  a 
eonsideration  of  $30  released  defendant,  in  writing,  from  all  lia- 
bility, both  parties  at  the  time  mutoallj  believing  that  the  in- 
juries were  only  temporary.  The  injuries  proved  to  be  permanent. 
The  release  was  not  really  intended  as  compensation  for  personal 
injuries,  but  for  loss  of  time,  but  the  broad  language  of  the 
release  in  fact  led  the  parties  into  an  apparent  agreement  not 
intended. 

RKTiKABB;    Moiiial  Mistake— Avoidaiioa  at  Law.    The  avoidanee  of 
5    a  release  on  the  ground  of  mutual  mistake  may  be  had  in  an 
aetion  at  law. 


J&ASE:    ATotdaooe— -Mutual  Mistake— Extent  of  Proof  to  Show. 

6  Whether  instructions  in  instant  case  on  extent  of  proof  to  estab- 
lish right  to  avoid  required  excess  of  proof  from  plaintiff,  <|M«ry. 

BSLBABB:    ATotdanco,  Temui  of— -Betuxn  of  Ckmtfdaration  Booetvad 

7  — Whan  Hot  Necessary.  A  release  may  be  avoided  for  mutual 
mistake  without  returning  the  consideration  received  for  the 
release,  when  it  appears  that  the  consideration  was  given  to  the 
injured  party  for  known  and  acknowledged  injuries  and  for 
nothing  else. 

EVI0ENOE:   Btfaase    Avoidance— Intentioii—Oonsidaratton.   On  the 

8  question  of  the  right  to  avoid  a  release,  the  consideration  there* 
for  may  be  inquired  into  as  bearing  on  the  intentions  of  the 
parties. 

BSLBA8E:    AToldance— Mistake  as  to  Injiiriea— Plaintiff's  Snowl- 

9  edge.  On  the  question  of  the  right  to  avoid  a  release  for  mutual 
mistake  as  to  the  extent  of  plaintiff's  injuries,  he  may  testify  as 
to  what  knowledge  he  had  of  his  injuries  and  what  his  physician 
said  to  him  in  relation  thereto. 

Appeal  from  Montgomery  Disirict   Court. — ^Hon.   Thomas 

Abthub,  Judge. 

Wednesday,  December  16,  1914. 

Action  at  law  to  recover  damages  for  injuries  received  by 
plaintiff  while  working  about  a  machine  in  the  defendant's 
factory.  Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff. 
Defendants  appeal — Affirmed. 
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Denver  L.  Wilson,  Thomas  W.  Keenan,  and  Ralph  Pringle, 
for  appellant. 

MoKenzie  &  Cox  and  W,  C.  Ratcliff,  for  appellee. 

Deemer,  J. — ^Defendant  is  a  partnership,  conducting  a 
bottling  works  in  the  city  of  Bed  Oak,  Iowa,  and  in  its  plant 
it  had  a  machine  known  as  the  Crown  Soda  Gapping  machine. 
Plaintiff  was  employed  to  work  with  this  machine,  and,  while 
in  the  discharge  of  his  duties,  a  glass  bottle,  which  he  was 
filling,  burst,  and  some  of  the  pieces  of  glass  struck  his  left 
wrist,  about  four  inches  above  the  hand,  severing  the  tendons, 
arteries,  and  nerves,  and  producing  what  he  claims  are  perma- 
nent injuries.  It  was  alleged  that  defendant  was  negligent  in 
not  pro];)erly  guarding  the  machine  on  the  left  side  thereof, 
through  which  the  bottles  were  inserted,  and  that  this  was  the 
proximate  cause  of  the  injury. 

Defendant  denied  all  negligence  on  its  part,  alleged  that, 
if  the  machine  was  not  guarded,  it  was  due  to  plaintiff's  own 
fault  and  neglect,  pleaded  contributory  negligence  and  as- 
sumption of  risk,  and  also  pleaded  a  compromise  and  settle- 
ment with  plaintiff  for  all  the  injuries  he  (plaintiff)  sustained. 
In  reply,  plaintiff  denied  all  affirmative  allegations  of  the 
answer,  and  pleaded  that  the  agreement  of  settlement  and 
compromise  was  without  consideration,  and  that  it  was  signed 
under  a  mutual  mistake  of  fact  as  to  the  nature  and  extent  of 
his  injuries,  and  further  alleged  that  the  settlement  was  not 
in  fact,  and  was  not  intended  to  be  in  compromise  or  settle- 
ment of  anything  more  than  plaintiff's  loss  of  time.  On  these 
issues,  the  case  went  to  a  jury,  resulting  in  a  verdict  for  plain- 
tiff in  the  sum  of  $1,000. 

The  machine  which  it  is  claimed  caused  the  damage  is  a 
bottling  and  capping  implement,  and  had  a  guard  immediately 
in  front  of  the  operator  to  prevent  injury  from  flying  glass ; 
but  on  the  left  side,  where  the  bottles  were  inserted,  there  was 
no  guard.  The  machine  is  difficult  of  description,  and  we  here 
show  what  we  understand  to  be  a  photograph  of  it. 
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The  foUowing  testimoDy  shows  the  nature  of  the  guard 
Etnd  the  manner  in  which  the  machine  was  operated : 

' '  The  machine  stands  about  f onr  feet  high,  has  a  head  on 
it  which  works  np  and  down  with  a  spring  and  foot  lever. 
When  you  push  the  lever  down,  it  pulls  the  head  of  the  machine 
down.  Yon  put  your  bottles  in  on  the  left-band  side,  and  the 
left-hand  bottle  is  being  filled  with  syrup  while  the  right-hand 
one  ia  being  filled  with  water.  There  is  a  lever  on  the  top 
which  distends  the  rubber  which  fits  around  the  neck  of  the 
right-hand  bottle  so  that  the  water  can't  get  out  on  either  aide 
of  the  bottle.  On  this  left-hand  side  is  a  lever  pointing  to- 
wards me.    You  turn  it  around  so  that  it  runs  the  water  into 
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the  bottle ;  turning  it  around  a  little  further  lets  the  gas  out 
of  the  bottle.    You  turn  the  lever  back  when  the  bottle  is  full, 
put  your  foot  down  with  quite  a  force  to  pull  the  head  of  the 
machine  down  to  crimp  the  cap  on  the  bottle,  then  with  your 
right  hand  you  take  it  out  and  with  your  left  hand  dip  in 
another  bottle,  then  the  same  operation.    There  is  a  cup  in 
front  of  the  machine  to  hold  caps.    After  a  bottle  has  been 
filled  you  take  a  cap  out  of  this  cup  and  place  it  up  in  the 
machine  with  your  finger.    The  cap  is  to  seal  the  bottle  and 
is  the  latest  invention  for  pop.    It  is  tin  with  a  cork  lining. 
When  this  left-hand  lever  is  around  on  the  water  valve  so  as 
to  run  water  into  the  bottle,  it  would  be  a  couple  of  inches 
above  the  bottle  and  four  or  five  inches  out  to  the  side ;  then 
you  would  turn  it  on  around  to  let  the  gas  out  and  bring  the 
lever  back  and  crown  the  bottle.    You  keep  your  left  hand  on 
that  lever  to  turn  it  off  when  the  bottle  is  full.    When  I  be- 
gan work,  there  was  a  little  guard  five  inches  by  seven 
inches  fastened  to  the  head  of  the  machine  that  works  up  and 
down  with  the  head  of  the  machine  between  the  operator  and 
the  bottles;  that  is,  between  you  and  the  bottles.    There  was 
no  other  guard  except  that.    When  I  would  fill  the  bottle  with 
my  left  hand,  it  would  be  exposed  to  the  bottle  on  the  other 
side  of  the  guard  from  me.    When  my  left  hand  was  in  that 
position  for  filling  the  bottle,  there  was  another  bottle  setting 
there  between  my  hand  and  the  one  being  filled.    The  5x7 
guard  did  not  extend  around  so  as  to  be  between  my  left  hand 
while  filling  the  bottle  and  the  bottle  that  was  being  filled  with 
water.    The  bottles  are  filled  with  carbonated  water  under  a 
pressure  of  sixty  pounds  to  the  square  inch.    The  bottles  some- 
times break  and  fiy  in  all  directions — sometimes  as  far  as 
thirty  or  forty  feet.     The  5x7  guard  and  the  head  of  the 
machine  would  protect  me  from  these  flying  particles.    The 
pressure  on  the  inside  causes  the  bottles  to  explode.    These 
bottles  were  the  latest  improved  bottle  and  are  the  ordiniary 
pop  bottle.     We  used  a  pressure  of  sixty  pounds  to  the 
square  inch. 
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''On  the  afternoon  of  Jtily  6th,  I  went  to  £01  a  bottle, 
and  in  putting  the  lever  here  (indicating)  on  the  bottle  and 
running  the  first  water  into  the  bottle,  a  ronnd  piece  flew  out 
between  my  hand  and  the  guard  and  cnt  into  my  wrist.  My 
left  hand  was  holding  the  lever  on  the  water  valve  running 
the  water  into  the  bottle.  The  bottle  was  about  half  full  of 
water,  and  the  balance  was  gas.  My  hand  was  about  two 
inches  above  the  bottle  and  four  or  five  or  six  inches  to  the 
side.  The  machine  was  guarded  just  as  it  was  when  I  first 
started  work  there.  The  piece  of  glass  was  round,  and  about 
the  size  of  a  half  dollar,  and  went  into  my  wrist  to  the  bone 
and  out  again." 

This  witness  also  testified : 

''There  was  a  guard  on  the  market  at  the  time  of  the  in- 
jury, to  be  placed  around  those  bottles  to  prevent  the  glass  fly- 
ing from  breaking  bottles.  That  fits  the  kind  of  machine  I  was 
working  on.  It  is  an  automatic  guard.  It  works  on  the  head 
of  the  machine.  When  the  foot  lever  is  put  down  to  pull  the 
head  of  the  machine  down,  that  closes  up  around  the  bottle  so 
that  it  would  enclose  the  bottle,  so  if  one  would  burst  to  pieces 
it  couldn't  get  away ;  it  would  have  to  stay  there ;  and  you  take 
your  foot  off  the  lever  and  let  the  head  of  the  machine  raise, 
and  that  opens  up.  When  the  head  of  the  machine  is  up  to 
where  it  is  when  you  put  the  bottles  in,  the  guard  is  open  clear 
back,  and  when  you  put  the  bottles  in,  and  are  ready  to  fill 
them,  and  push  your  foot  down  on  the  lever,  and  pull  the  head 
of  the  machine  down  to  the  bottles  to  fill  it,  they  come  shut  of 
their  own  account,  as  the  head  of  the  machine  comes  down  to 
the  bottle.  The  guard  opens  up  as  the  head  of  the  machine 
raises  as  you  take  your  foot  off.  That  is  a  different  guard 
from  the  one  that  was  on  the  machine  in  question.  ...  At 
the  time  of  the  accident,  I  had  never  seen  any  of  these  guards 
advertised.  I  didn't  know  of  either  of  these  guards  at  that 
time,  but  I  thought  it  might  be  possible  to  invent  something 
that  would  go  on  there  and  be  a  guard.    I  had  never  worked 
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on  a  machine  that  had  a  guard  of  that  kind  on  it.  I  have  had 
enough  experience  to  know  that  the  guard  closes  when  you 
work  the  foot  pedal  and  not  when  you  work  that  rod  with  the 
right  hand.  I  have  had  enough  experience  to  know  you  can't 
close  it  by  working  the  right  hand.  It  couldn't  possibly  be 
connected  by  any  kind  of  a  device  to  the  left-hand  lever.  It 
could  be  attached  to  the  foot  lever  with  a  rod  running  down 
through  there  through  the  base  of  the  machine. ' ' 

With  these  premises,  we  go  now  to  the  propositions  relied 
upon  for  a  reversal.    Our  factory  act  provides  that: 

' '  It  shall  be  the  duty  of  the  owner,  agent,  superintendent 
or  other  person  having  charge  of  any  manufacturing  or  other 
establishment  where  machinery  is  used,  to  furnish  and  supply 

or  cause  to  be  furnished  and  supplied  therein, 

'  STOLVANT  ^^neg-    belt  shifters  or  other  safe  mechanical  con- 

T^iatfon^f'^ '    trivanees  for  the  purpose  of  throwing  belts 

on  and  off  pulleys,  and,  wherever  possible, 
machinery  therein  shall  be  provided  with  loose  pulleys ;  all 
saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws  and 
machinery  of  every  description  therein  shall  be  properly 
guarded."    (Code  Supp.  Sec.  4999-a2.) 

Under  this  section,  we  have  held,  contrary  to  defendant 's 
assumption  in  argument,  that  the  statute  is  mandatory,  and 
that  such  a  machine  as  that  in  question  must  be  guarded, 
and  that  if  it  is  not  guarded,  or  if  the  guard  is  inadequate, 
or  insufficient,  this  makes  a  prima-f acie  case  for  the  plaintiff ; 
and  the  burden  is  ui)on  the  defendant  to  show  that  no  guard 
was  practical  which  was  reasonably  calculated  to  prevent 
accidents.  0  'Connell  v.  Smith,  141  Iowa  1 ;  Kimmerle  v.  Du- 
buque  Co.,  154  Iowa  42. 

There  is  a  conflict  in  the  decisions  upon  the  proposition, 
but  the  doctrine  already  approved  by  us  has  support  in  other 
jurisdictions  and  is  evidently  the  only  one  which  gives  life  and 
efficacy  to  the  statute.  See  Caspar  v.  Letviti,  82  Kan.  604, 
and  the  authorities  cited  in  Kimmerle^ s  case,  supra. 
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II.  Defendant  offered  to  show  what  other  bottlers  did, 
what  the  custom  was  with  reference  to  guarding  snch  machine, 
whether  additional  gaards  were  used  by  other  bottlers  in  the 
^    ,,  state,  and  as  to  whether  any  additional  gaards 

2.  BIastse  and  '  ^ 

sbbvant:  neg-   ^ere  On  the   market:   but   the   trial   court 

ilgence :  yioiat- 

SSy'^uiVom^     sustained  objections  to  the  testimony.    In  this 

AS  defeDse.         ^^Let^  wss  no  error.    O'ConneU  v.  amiik,  141 

Iowa  1.    See,  also,  CaUopy  v.  Afwood,  117  N.  W.  (Minn.)  238. 

III.  In  this  connection,  and  with  respect  to  defendant's 
liability,  the  trial  court  instructed  in  part  as  follows : 

''Tou  will  remember  what  the  evidence  shows  as  to  the 
character  and  extent  of  the  guard  which  was  on  the  machine 

at  the  time  of  the  accident,  and  if  you  find 

''  snt^^ffac-     that  the  guard  on  the  machine  at  the  time 

T^lufkud         of  the  accident  was  a  proper  guard,  as  con- 

instrucuonii : '     tcmplstcd  by  the  above  statute,  then  there  was 

law  of  case. 

no  negligence  on  the  part  of  the  defendant  or 
any  one  in  not  further  guarding  the  machine. 

''In  this  connection  you  are  instructed  that  to  properly 
guard  the  machine  in  question  would  be  to  provide  such  a 
guard  as  would  be  fit,  suitable,  and  appropriate  to  reason- 
ably protect  the  operator  of  the  machine  from  being  harmed 
or  injured  from  the  bursting  of  a  bottle  when  he  was  filling 
it  with  gas  and  fluid  in  the  usual  and  ordinary  course  of 
his  running  of  the  machine,  so  far  as  practicable,  without 
unreasonably  interfering  with  the  efficiency  of  the  machine. 

''The  burden  is  on  the  plaintiff,  in  the  first  instance,  to 
show  that  the  machine  in  question  was  not  guarded  in  the 
respects  complained  of  in  his  petition ;  and,  if  you  find  that  the 
machine  was  not  guarded  in  the  respects  complained  of  by 
plaintiff,  then  you  will  need  to  determine  whether  or  not  it 
could  be  further  guarded  in  said  respects  without  materially 
and  unreasonably  interfering  with  the  efficiency  of  the  ma- 
chine. If  it  cannot  be  thus  further  guarded,  then  it  is  not 
incumbent  upon  defendant  or  anyone  else  to  place  an  addi- 
tional guard  upon  it. 
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' '  The  burden,  howeYer,  is  upon  the  defendant  to  show  the 
impracticability  of  further  guarding  the  machine,  if  you  find 
that  such  machine  should  haYO  been  further  guarded,  to  make 
it  reasonably  safe. 

' '  You  will  bear  in  mind  that,  while  it  is  required  by  the 
statute  above  set  out  that  machinery  must  be  supplied  and 
equipped  with  proper  guards  to  protect  the  operator  from 
injury,  the  master  is  not  required  to  furnish  machinery  which 
is  absolutely  safe,  so  that  an  accident  cannot  happen.  He  is 
only  required  to  provide  proper  guarding,  that  is,  fit,  suit- 
able and  appropriate  guarding,  as  will  reasonably  accomplish 
the  purpose  of  guarding,  and  such  as  is  practicable,  and  such 
as  will  not  unreasonably  interfere  with  the  efficiency  of  the 
machine.'' 

These  instructions  were  not  challenged  by  exception  at 
the  time  they  were  given,  and  they  are  the  law  of  the  case. 

lY.  After  the  accident,  plaintiff  was  taken  by  defendant 
to  a  physician,  who  cared  for  the  wound,  and  at  the  end  of 
five  weeks,  he  returned  to  work.    In  the  meantime,  be  was  paid 

his  regular  salary  every  Saturday  night,  and 
to  rescind:        the  defendant  also  paid  the  physician's  bill. 

mutual  mlB-  ^  *^   "^ 

^^^'  After  working  about  a  week,  plaintiff  and  one 

of  the  members  of  defendant  firm  had  some  talk  about  a  set- 
tlement>  and  they  went  to  a  bank,  and  there  plaintiff  signed 
the  following  paper : 

"Whereas,  I,  George  L.  Redington,  of  the  City  of  Red  Oak, 
County  of  Montgomery,  and  State  of  Iowa,  was  injured  on  or 
about  the  6th  day  of  July,  1912,  while  in  the  employ  of  Blue 
&  Raftery,  under  circumstances  which  I  claim  render  my  said 
employers  liable  to  me  in  damages;  and 

''Whereas,  my  said  employers  deny  any  liability  for  said 
injury;  and  whereas,  both  parties  desire  to  compromise,  and 
have  agreed  to  adjust  and  settle  the  matter  for  the  sum  of  $30 : 

**Now,  therefore,  in  consideration  of  said  sum,  which  it 
is  hereby  acknowledged  has  been  to  me  or  in  my  behalf  paid 
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by  my  employers,  I  do  hereby  compromise  said  claim  and 
release  and  forever  discharge  my  said  employers,  their  agents 
and  employees,  from  any  and  all  liability  by  reason  of  said 
injuries.  Employment  has  not  been  promised  me  as  a  condi- 
tion of  this  settlement. 

"Witness  my  hand  and  seal  this  17th  day  of  August,  1912, 
at  Bed  Oak,  Iowa. 

' '  Gteorge  Bedington.     [  SeaL  ] 
*'W.  J.  Roberts, 
•*P.  J.  Brodby, 

''Witnesses." 

This  is  the  release  pleaded  by  defendant  in  its  answer. 
Plaintiff  claimed  and  introduced  testimony  to  show  that  this 
was  executed  through  mutual  mistake  as  to  the  character  of 
his  (plaintiff's)  injury;  that  it  was  not  given  for  money  at 
that  time  paid,  but  as  a  receipt  for  part  payment  of  what  was 
the  equivalent  of  wages,  in  order  that  defendant  might  settle 
with  an  indemnity  insurance  company;  and  that  all  he  was 
being  paid  was  for  loss  of  time.  One  of  the  defendants  testi- 
fied that  the  payment  of  the  $30  was  for  two  weeks'  work, 
and  that  was  all  he  had  in  mind  in  taking  the  release.  There 
is  also  testimony  to  show  that  both  parties  regarded  the  injury 
as  temporary,  whereas  the  testimony  now  shows  that  it  is  per- 
manent. The  trial  court  gave  the  following  instructions  with 
reference  to  this  release: 

''  To  avoid  the  written  release  in  question  and  warrant  you 
in  holding  it  for  naught  as  a  defense  in  this  case,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  by  the  evidence  the  fol- 
lowing matters :  That,  when  the  release  in  question  was  exe- 
cuted by  the  plaintiff  and  delivered  to  the  defendant,  that  this 
plaintiff  and  the  defendants  entered  into  such  compromise  and 
settlement  under  a  mutual  mistake  of  fact ;  that  both  parties 
were  wholly  and  unconsciously  ignorant  of  the  nature  and 
character  and  extent  of  plaintiff's  injury,  and  that  it  was  not 
contemplated  by  the  parties,  or  either  of  them,  that  the  settle- 
ment and  compromise  compensated  plaintiff  or  was  in  fact  a 
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settlement  and  compromise,  for  injuries  sustained,  other  than 
the  loss  of  time  for  a  short  period;  that,  at  the  time  of  the 
execution  of  said  release,  the  plaintiff  and  the  defendant  did 
not  know,  contemplate,  or  consider  the  nature  and  extent  of 
the  injury,  and  that  such  settlement  and  compromise  was  made 
with  total  and  unconscious  ignorance  that  the  nerves  in  plain- 
tiff's  wrist,  which  administers  to  the  little,  the  ring,  and  par- 
tially to  the  second  finger,  was  severed  and  destroyed,  and 
that  the  tendons  attached  to  and  controlling  the  second,  third, 
and  little  fingers  of  the  left  hand  had  become  adhered  and 
contracted ;  and  that  all  that  was  contemplated,  intended,  and 
considered  and  agreed  in  such  Settlement  and  compromise,  at 
the  time  such  release  was  signed,  by  the  plaintiff,  was  the  pay- 
.ment  for  loss  of  time  for  a  period  of  five  weeks,  and  that  all 
that  was  considered  and  agreed  in  such  settlement  and  com- 
promise, at  the  time  the  release  was  signed,  by  the  defendants, 
was  the  payment  for  loss  of  time  for  a  period  of  five  weeks,  or 
some  portion  thereof,  or  that  the  defendants,  or  either  of  them, 
that  is,  either  of  the  members  of  defendant  firm,  by  their 
conduct  or  anything  they  said  to  the  plaintiff  at  or  before  the 
release  was  signed,  induced  the  plaintiff  to  believe  that,  by 
signing  such  release,  he  was  only  receipting  for  compensa- 
tion for  a  few  weeks'  loss  of  time;  and  it  must  appear  that 
the  agreement,  as  signed,  did  not  contain  the  real,  actual,  and 
intended  agreement  of  the  parties. 

''The  burden  is*  upon  the  plaintiff  to  show  such  matters 
by  the  evidence.  Ordinarily,  in  a  civil  action,  such  as  this  is, 
the  parties  on  whom  the  burden  of  proof  is  cast  is  only  required 
to  make  proof  by  a  fair  preponderance  of  the  evidence.  In 
this  case,  the  plaintiff  must  prove  the  foregoing  matters  by  a 
preponderance  of  the  evidence,  and  the  character  of  the  evi- 
dence must  be  clear,  convincing,  and  satisfactory  concerning 
the  above-mentioned  matters  so  necessary  to  be  proven,  and 
that  the  agreement  and  release  in  question  did  not  truly  con- 
tain or  express  the  real  agreement  of  the  parties. 

''If  all  of  the  above-mentioned  matters  are  thus  shown, 
the  release  in  question  will  be  avoided,  and  you  will  hold  it 
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for  naught  and  proceed  with  farther  investigation  of  the 
case  before  you,  under  the  instructions  hereinafter  given  you. 
But,  if  all  such  matters  above  set  forth  are  not  30  established, 
then  you  will  proceed  no  further  with  the  consideration  of 
the  case,  but  will  return  a  verdict  for  the  defendant." 

This  instruction  is  challenged  on  many  grounds.  One  is 
that  the  release  cannot  be  avoided  in  an  action  at  law,  and 
that  plaintiff's  only  remedy  was  to  go  into  a  court  of  equity 
K    o..... to  have  the  same  reformed  or  rescinded.  There 

O .    BBUBABK  :    mil- 

a^idSttc^at'  ^  nothing  in  this  point.  Under  our  liberal 
^^'  rules  of  procedure,  it  was  proper  for  plaintiff 

to  avoid  the  release  by  proof  of  fraud  or  mistake.    Bauen  v. 

Prudential  Ins.  Co.,  129  Iowa  725;  O'Brien  v.  BaHroad  Co., 

89  Iowa  644. 

Next  it  is  contended  that  there  was  no  such  testimony  as 

to  mutual  mistake  as  to  justify  the  instruction.    With  this  we 

cannot  agree.    There  was  testimony  in  support  of  each  and 

^    „  all  of  the  matters  referred  to  in  the  instruc- 

muto?"  mi«-  *^^^»  ^^'^  *^**  ^*  announced  correct  principles 
of'^proorto  *  ®^  ^^^>  unless  it  be  in  putting  too  great  a  bur- 
Bhow.  jgj^  upon  plaintiff,  seems  to  be  settled  by  the 

cases.    See  Great  Northern  B.  B.  v.  Fowler,  69  G.  C.  A.  106 ; 

Lumley  v.  BaUroad,  22  C.  C.  A.  60. 

Again,  it  is  argued  that  plaintiff  could  not  rescind  or 

repudiate  the  contract  without  returning  the  consideration 

received  therefor.    Under  well-settled  rules,  no  return  or  offer 

to  return  is  necessary  in  case  a  settlement  is 

^'  rroidaSce :         obtained  by  fraud ;  and  while  in  some  cases  of 

terms  of :  re-  .  .   <■  .  •  -i    •  •     • 

tarn  of  con-       mistake  a  return  is  necessary  before  rescission 

Bideration  re-  _ 

ceijed :  when     may  be  had,  as  in  See  v.  Coal  Co.,  159  Iowa 

not  neoeBsary.  »>  j  ^         . 

413,  and  KeUy  v.  BaUroad,  138  Iowa  273, 
yet  this  doctrine  does  not  apply  to  all  cases  of  mistake.  If 
nothing  was  received  in  virtue  of  the  settlement  and  com- 
promise, as  the  testimony  tends  to  show  in  this  case,  or  if 
money  was  paid,  and  it  was  given  for  injuries  in  fact  re- 
ceived, and  was  not  intended  to  cover  anything  else,  but  by 


^ 
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reason  of  mutual  mistake  the  agreement  was  made  to  cover 
injuries  not  contemplated  by  either  of  the  parties,  then  no 
return  of  the  money  received  is  necessary.  An  injured  party, 
in  such  circumstances,  is  entitled  to  keep  what  he  has  re- 
ceived, and  is  not  required  to  tender  it  back.  His  remedy, 
if  in  equity,  would  be  reformation  and  not  rescission,  and  it 
is  never  incumbent  on  one  who  seeks  reformation  of  a  con- 
tract in  equity  to  return  the  consideration.  In  this  respect,  the 
case  is  distinguishable  from  See^s  case,  supra.  Our  conclusion 
finds  ample  support  in  the  authorities.  See  Meyer  v.  Hass, 
126  Cal.  560;  Lumley's  case,  supra;  BUss  v.  Railroad,  160 
Mass.  447 ;  WabasK  B.  B.  v.  Brofvn,  13  G.  C.  A.  222. 

The  money  paid  is  either  to  be  treated  as  a  mere  gratuity 
or  as  compensation  for  known  and  acknowledged  injuries ;  and 
in  neither  case  is  a  return  necessary,  where  the  written  release 
is  executed  by  mutual  mistake  as  to  the  nature  and  character 
of  plaintiff's  injuries,  and  was  not  intended  to  cover  more  than 
temporary  disabilities.  In  other  words,  what  plaintiff  needs  is 
a  reformation  rather  than  a  rescission  of  the  instrument  of 
settlement  or  release. 

As  the  instrument  is  a  technical  release,  it  is  doubtless 
true  that  it  cannot  be  avoided  for  want  of  a  consideration,  but 
the  nature  of  the  consideration  may  be  shown  as  bearing  upon 

the  intent  and  purposes  of  the  parties,  with 
leaM-^irroid^  other  admissible  testimony  upon  the  issue  of 
tio? :'  conaid.      mistake.    These  facts  clearly  distinguish  this 

case  from  those  relied  upon  by  appellant,  and 
especially  the  See  case,  supra. 

Y.  Some  rulings  on  testimony  are  complained  of.  Plain- 
tiff was  permitted  to  show  what  the  doctor  told  him  as  to  the 
^   _  nature  of  his  injuries.    This  was  admissible, 

mteteie^s  to     ^^*  ^^'  ^^  purpose  of  bindiQg  defendant,  but 
SiiStire  ^  showing  plaintiff's  knowledge  of  the  extent 

knowledge.  ^£  y^^  injuries,  and  his  mistake  as  to  the  char- 
acter thereof.  Other  rulings  complained  of  seem  to  be  cor- 
rect, or  without  any  prejudice  to  appellant. 
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No  prejudicial  error  appears,  and  the  judc^ent  must  be, 
and  it  is — Affirmed. 


Labd,  C.  J.,  Gaynob  and  Wfthbow,  JJ.,  concur. 


Eva  E.  Bobebtson,  Appellant,  v.  Gabsok  H.  Campbell  et  al.. 

Appellees. 

WITNE88E8:      Oompet«ii€7— Motliar   of   BasUxd — ^Pateznity.     The 

1  mother  of  an  illegitimate  child  ie  a  eompetent  witneba  aa  to  the 
paternity  of  such  child,  even  though  the  person  testified  to  as  being 
the  father  is  dead,  the  mother  not  being  within  the  prohibition 
of  Sec.  4604  of  the  Code,  relating  to  testimony  of  transactions 
with  persons  since  deceased. 

BA8TABD:    Bight  to  Inhierlt^Pateniity— Becognitloii  of— 4Mllci«iie7 

2  of  BTidonce.  Evidence  reviewed  and  held  suficient  to  establish 
the  paternity  of  one  seeking  to  inherit  as  an  illegitimate  child 
and  the  general  and  notorious  recognition  of  sach  paternity  by 
one  deceased. 

WZTNE8SE8:    Traosaetloii  with  Deceased— Wliat  Is  Not.    A  party 

3  to  an  action  is  not  prohibited  by  Sec.  4604,  Code,  from  testifying 
against  the  heirs  of  a  deceased  person  as  to  matters  which  do  not 
constitute  ''personal  transactions  or  communications''  between 
such  party  and  the  deceased. 

PBINGIPLE  APPLIED:  Plaintiff,  seeking  to  quiet  title  against 
the  collateral  heirs  of  a  deceased  on  the  ground  that  she  was  the 
iDegitimate  child  of  deceased  and  generally  and  notoriously  recog- 
nised by  him  as  such,  was  permitted  to  testify,  ''That  in  early 
life  she  learned  from  an  aunt  that  deceased  was  her  father;  that 
at  school  she  suffered  slights  because  of  her  parentage;  that  she 
first  met  deceased  at  a  hotel  when  other  persons  were  present; 
that  one  of  these  latter  persons  introduced  the  deceased  as  her 
father;  that  she  and  deceased  visited  together  during  the  day; 
that  she  heard  her  sister  introduce  deceased  to  another  person  as 
her  father;  that  she  saw  deceased  at  a  certain  home  when  a  lady 
called  her  and  said:  'Eva,  here  is  your  father';  that  she  wrote 
and  mailed  letters  to  the  deceased." 

BABTABDS:     Paternity— General  Beputo— ^When  Admissible.    Gen- 

4  eral  repute  through  a  neighborhood  that  a  deceased  was  the 
father  of  an  illegitimate  child^  when  supplemented  by  substantive 
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faotfl  tending  to  show  that  such  reputed  relation  actually  existed, 
is  admissible  as  bearing  on  the  question  of  paternity,  but  not  on 
the  question  of  the  recognition  of  such  paternity  by  deceased. 

BA8TABD8:     BTidence    Paternity— Declaration  of  Deceased— Oom- 
5    potency.    Declarations  of  a  deceased,  denying  the  paternity  of  a 
certain  child,  are  competent  on  the  question  of  recognition  of 
such  paternity. 

Appeal  from  Jasper  District  Court. — Hon.  Byron  W.  Pres- 
ton, Judge. 

Saturday,  Mat  16,  1914. 

rwheabtnq  denied,  wednesday,  december  16,  1914. 

Action  in  equity  to  quiet  title  to  real  estate  by  an  illegiti- 
mate child  against  the  collateral  heirs  of  a  decedent. — Re- 
versed. 

H.  C.  Lounsberry,  Henry  Silwold,  Morgan  <fc  Korf,  Daw- 
ley  &  Wheeler  and  Binford  &  Farher,  for  appellant. 

Bradford  dt  Johnson,  McElroy  &  Cross,  McLain  &  Camp- 
hell,  E.  E,  Ogg  and  0.  W.  Emmons,  for  appellees. 

WrrHRow,  J. — I.  Thomas  B.  Campbell  died  unmarried 
and  intestate  in  Jasper  county,  Iowa,  in  September,  1911,  pos- 
sessed of  real  estate  and  personal  property  of  large  value.  Fol- 
lowing his  death,  the  plaintiff  brought  this  action  in  equity  to 
quiet  title  in  her  to  all  the  real  estate,  averring  that  she  was 
the  illegitimate  child  of  Thomas  B.  Campbell,  that  she  was 
bom  on  or  about  February  25,  1869,  in  Timber  Creek  town- 
ship, Marshall  county,  Iowa,  and  that  during  the  lifetime  of 
her  said  father,  she  was  recognized  by  him  as  his  child,  and 
that  such  recognition  was  general  and  notorious.  The  answer 
denied  that  plaintiff  was  a  daughter  of  Thomas  B.  Campbell, 
and  that  he  had  ever  recognized  her  as  his  child.  The  trial 
court  found  against  the  plaintiff,  and  this  appeal  is  brought  by 
her. 
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n.  The  law  which  generally  governs  cases  of  this  nature 
18  quite  well  settled  Sec  3385  of  the  Code  provides  that 
illegitimate  children  shall  inherit  from  the  father  when  the 
paternity  is  proven  daring  his  life,  or  they  have  been  recog- 
nized by  him  as  his  children ;  but  such  recognition  must  have 
been  general  and  notorious,  or  else  in  writing.  It  is  not  claimed 
on  this  appeal  that  the  proof  will  support  a  recognition  in  writ- 
ing. Two  ultimate  facts  are,  therefore,  necessary  to  be  proven : 
First,  that  the  claimant  is  the  illegitimate  child  of  Thomas  B. 
Campbell ;  and,  second,  that  he  generally  and  notoriously  rec- 
ognized her  as  such.  As  to  this  latter  requirement,  this  court 
has  held  that  it  is  not  necessary  that  the  rec<^nition  should 
have  been  universal,  or  made  known  to  all  or  a  majority  of  the 
community.  Van  Horn  v.  Van  Horn,  107  Iowa  247 ;  Morgan  v. 
Strand,  133  Iowa  299.  But  it  is  sufficient  '4f,  in  his  inter- 
course with  neighbors,  associates,  and  friends,  he  makes  no 
attempt  to  conceal  the  relationship  he  bears  to  the  child,  but 
acknowledges  it  openly  whenever  any  reference  to  tEe  subject 
is  made,  and  this  recognition  is  so  often  repeated  as  to  evi- 
dence his  willingness  that  all  who  care  to  know  the  truth 
may  understand  that  he  is  the  father  of  the  child."  Tout  v. 
Woodin,  157  Iowa  518 ;  Hays  v.  Claypool,  164  Iowa  297. 

In  Van  Horn  v,  Va/n  Horn,  supra,  the  words  ** general" 
and  ''notorious"  are  in  this  connection  construed  as  mean- 
ing, respectively,  ** extensive,  though  not  universal,"  and 
"open." 

In  support  of  such  an  issue,  declarations  by  the  father 
as  to  the  paternity  of  a  child  made  during  his  lifetime  may 
be  shown.  Alston  v.  Alston,  114  Iowa  29 ;  Eisenlord  v.  Chine 
(N.  Y.),  12  L.  R.  A.  836.  And  evidence  of  declarations  which 
would  ordinarily  be  hearsay  is  competent  as  bearing  upon 
proof  of  pedigree,  when  the  x)erson  who  makes  them  wa^ 
likely  to  know  and  is  dead.  Jackson  v,  Cooley,  8  Johns.  1^; 
Stein  V.  Bowman,  38  U.  S.  209. 

III.  Mrs.  Armilda  Wilson  was  called,  and  testi^  that 

she  was  the  mother  of  the  appellant,  and  that  Tkomas  B. 
Vol.  168  Ia.- 
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Campbell  was  her  father.    Her  testimony  was  objected  to  as 

being  incompetent,  and  the  witness  incompe- 
com^tency:       tent  undcr  Code,  Sec.  4604,  as  a  personal 

mother  of  ba0-  .  •      «    •  -      ,  ,  .   , 

tard:  iMiter-       transaction,  it  being  nrged  that  the  right 

claimed  by  the  appellant  depended  for  its  ex- 
istence and  validity  upon  a  transaction  between  the  deceased 
and  her.  In  support  of  this  position,  appellees  cite  McClana- 
han  V.  McClanahan,  129  Iowa  411,  413.  The  decision  in  that 
case  was  based  upon  the  facts  that  whatever  rights  were  held 
by  the  claimant  against  the  estate  arose  out  of  a  trust  relation, 
and  from  the  alleged  payment  to  the  deceased  by  the  witness, 
who  was  alleged  to  be  incompetent.  It  was  there  held  in  gen- 
eral terms  that  if  the  right  asserted  by  a  claimant  depends 
for  its  existence  and  validity  upon  a  transaction  between  the 
deceased  and  a  third  person,  the  evidence  of  such  third  per- 
son shall  not  be  allowed  to  prove  the  transaction.  The  prohi- 
bition of  the  statute  applies  to  ''any  person  from,  through 
or  under  whom  any  such  party  or  interested  person  derives 
any  interest  or  title  by  assignment  or  otherwise."  The  in- 
terest which  disqualifies  a  witness  from  testifying  must  be 
present,  certain,  and  vested.  Clinton  Savings  Bank  v.  Un» 
derhill,  115  Iowa  292.  The  interest  which  is  derived  from  an 
assignment  or  otherwise  must  be  of  a  nature  to  meet  that  re- 
quirement. Conceding  that  appellant's  right  of  inheritance 
must  depend,  among  other  things,  upon  the  fact  of  the  illicit 
relations  between  her  mother  and  Thomas  B.  Campbell,  that 
interest  or  right  was  at  no  time  held  by  the  mother,  and,  of 
course,  falls  without  the  provision  as  to  rights  derived  by 
assignment.  Neither  did  the  mother  have  a  legal  right  in  the 
property  of  Campbell  which  passed  by  succession  or  by  other 
lawful  means  of  transfer  to  her  daughter ;  and  this,  we  think, 
must  be  the  test  in  giving  meaning  to  the  words,  ''or  other- 
>dse,''  when  taken  in  connection  with  the  clause  of  the  stat- 
ute of  which  they  are  a  part.  We  think  the  witness  was 
competent. 

IV.  Other  questions  bearing  upon  the  admissibility  of 
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eTidence  arifle  in  the  case,  which  will  be  considered  in  con- 
nection with  a  review  of  the  proof. 

y.  About  seventy  witnesses  were  examined  on  the  trial ; 
their  testimony  covering  a  period  of  many  years.  The  fol- 
lowing facts  appear  without  substantial  dispute:  In  1868, 
2   B  •  rteht   '^^^°^**  ^-  Campbell,  an  unmarried  man,  was 

pateraiS^'  engaged  in  the  business  of  buying  and  selling 
BofflSfncy^of' '  <^*ttie  in  Marshall  county  and  adjoining  coun- 
eTidence.  ^j^^^  ^jj^  ^^  reputed  to  be  well  to  do.    He  be- 

came acquainted  with  Armilda  Ferguson,  a  widow  with  minor 
children,  her  husband  having  been  killed  in  1864,  as  a  soldier  in 
the  Civil  War.  On  February  26, 1869,  she  gave  birth  to  an  ille- 
gitimate daughter,  this  appellant  On  March  31st,  following  the 
birth  of  the  child,  she  commenced  bastardy  proceedings  against 
Campbell  in  the  district  court  of  Marshall  county,  and  in 
September  of  the  same  year,  commenced  a  civil  action  against 
him,  claiming  damages  for  seduction.  In  each  case,  she  alleged 
he  was  the  father  of  her  illegitimate  child.  During  the  pen- 
dency of  such  actions,  in  November,  1869,  the  defendant, 
Campbell,  filed  a  motion  and  his  affidavit  for  continuance  be- 
cause of  the  absence  of  a  material  witness,  Mary  Renner,  by 
whom,  as  he  swore,  he  expected  to  prove  that  Armilda  Fergu- 
son was  a  woman  of  bad  repute,  lewd  and  unchaste,  and  that 
prior  to  the  pretended  seduction,  she  had  been  pregnant,  and 
that  said  witness  was  present  at  her  premature  confinement. 
In  February,  1870,  a  stipulation  of  settlement  was  filed,  in 
which  it  was  stated  ''that  by  way  of  compromise  and  settle- 
ment, but  without  admitting  the  charges  against  him,  but  only 
for  peace  and  to  avoid  expense  and  vexation,"  the  defendant 
was  to  pay  the  costs  of  the  suit,  and  the  sum  of  $100,  in  full 
of  all  demands.  This  stipulation  appears  to  have  been  filed  in 
the  civil  action  for  seduction;  and  upon  the  record  of  the 
bastardy  proceedings,  which  were  brought  in  the  name  of 
Marshall  county  on  the  complaint  of  Armilda  Ferguson,  ap- 
pears the  word  ** settled.*'  In  1871,  Mrs.  Ferguson  married 
0.  B.  Wilson,  at  the  time  having  four  living  children  of  her 
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first  marriage.  On  the  trial  of  this  case,  she  was  seventy-four 
years  old.  She  testified  to  her  residence  in  Timber  Creek 
township  about  ten  or  twelve  years,  and  that  in  1867,  while 
residing  there,  she  became  acquainted  with  Thomas  B.  Camp- 
bell, first  through  the  sale  of  a  cow,  after  which,  at  intervals 
of  from  two  weeks  to  a  month,  he  called  upon  her,  generally 
on  Sunday  afternoons.  The  subject  of  marriage  was  dis- 
cussed between  them,  and  she  testifies  that  there  was  a  promise 
of  marriage  prior  to  the  time  of  the  act  which  she  claims 
resulted  in  her  pregnancy.  After  that,  she  testified,  he  said 
he  would  marry  her  but  would  not  take  all  the  children.  The 
intercourse  occurred  in  June,  1868,  according  to  her  testi- 
mony, and  the  child,  Eva  E.,  this  appellant,  was  bom  in 
February  following.  The  witness  further  testified  that  Camp- 
bell came  to  see  her  within  a  short  time  after  the  birth  of  the 
child,  and  that  such  visits  continued  at  intervals  of  not  to 
exceed  one  month  until  the  time  of  her  marriage,  in  1871 ;  that 
at  different  times  he  took  the  child  on  his  lap,  said  that  she 
was  a  Campbell,  and  that  he  requested  that  her  picture  be 
taken,  which  the  witness  said  she  had  done,  and  that  he  took 
one  of  them  to  show  his  mother.  According  to  her  testimony, 
these  visits  continued  after  the  bringing  and  settlement  of  the 
suits  against  him ;  and  on  one  occasion  he  said  to  her  that  she 
would  have  got  more  if  she  had  not  sued  him.  She  also  testi- 
fied that,  upon  her  marriage  to  Mr.  Wilson,  she  told  him  the 
child  was  Campbell's.  We  cannot,  because  of  its  length,  set 
out  her  testimony  in  full ;  its  entire  tendency  was  to  show  the 
relations  between  herself  and  Campbell  and  his  admission  of 
paternity. 

Jennie  Edmonds,  a  half-sister  of  the  appellant,  testified 
to  her  residence  at  home  in  Timber  Creek  township  up  to  the 
time  they  moved  to  Marshalltown ;  that  Campbell  came  to  the 
home  before  the  birth  of  Eva,  and  after  that  event ;  that  he 

*>ok  the  child  in  his  arms  and  called  her  his  baby  daughter. 
She  also  remembered,  as  she  said,  his  asking  her  mother 

^or  *  picture  of  the  baby.    At  this  time,  the  witness  was  about 
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ten  or  eleven  years  of  age.  She  further  testified  that  in  1887, 
she  lived  in  the  town  of  Ferguson  at  a  hotel  where  her  brother, 
D.  J.  Ferguson,  and  the  appellant  were  staying;  that  at  one 
time,  Campbell  came  to  the  hotel,  inquired  for  Eva,  called  her 
his  daughter,  and  said  he  had  come  to  see  her ;  that  they  vis- 
ited together,  and  upon  leaving,  he  gave  Eva  some  money. 
The  witness  further  said  that  on  this  day,  she  introduced 
Campbell  to  a  Miss  Hilsaback  as  Eva's  father.  The  witness 
testified  that,  prior  to  this  visit,  she  read  a  letter  to  Campbell 
written  by  her  half-sister,  and  that  within  a  week  or  ten  days, 
she  read  a  letter  addressed  to  Eva,  bearing  the  signature  of 
Thomas  B.  Campbell,  and  shortly  afterwards,  another  one 
from  him  to  Eva,  in  both  of  which,  as  she  testified,  he  called 
her  his  daughter.  These  letters  were  not  introduced  in  evi- 
dence, the  preliminary  proof  showing  that  they  were  lost. 
Objection  was  made  to  proof  of  their  contents.  This  ques- 
tion will  be  later  considered. 

D.  J.  Ferguson,  a  half-brother  of  the  appellant,  born  in 
1862,  testified  to  visits  of  Campbell  to  their  home  during  their 
residence  in  Timber  Creek  township.  He  also,  over  the  objec- 
tion already  noted,  testified  to  having  mailed  a  letter  for  his 
half-sister,  addressed  to  Thomas  R.  Campbell  at  Lynnville, 
some  time  in  June  or  July,  1887 ;  that  she  permitted  him  to 
read  the  letter,  and  that  in  its  body  it  addressed  Campbell  as 
"dear  father**;  that  following  that,  he  saw  and  read  a  letter 
from  Lynnville  signed  Thomas  B.  Campbell,  in  which  he  ad- 
dressed her  as  ' '  dear  daughter  Eva.  * '  The  witness  said  that, 
following  this  letter,  in  a  week  or  ten  days,  Campbell  came  to 
Ferguson,  calling  at  the  hotel  with  one  Powers,  and  that  the 
latter  said  Campbell  had  come  to  see  his  daughter.  As  to  fur- 
ther matters  relative  to  that  day,  his  testimony  is,  in  sub- 
stance, the  same  as  that  of  the  witness,  Mrs.  Edmonds. 

William  Powers  testified,  in  substance:  Fifty  years 
old;  knew  Campbell  in  Timber  Creek  township;  knew  plain- 
tiff and  saw  her  when  she  was  working  at  hotel  in  Fergu- 
son ;  saw  Campbell  there  during  that  time ;  he  asked  me  if  I 
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knew  a  girl  named  Eva  Wilson;  I  did;  he  said,  She  is  my 
daughter,  and  I  want  to  see  her;  I  took  him  down  to  the  hotel, 
introduced  him  to  her  as  her  father;  plaintiff  at  that  time  was 
known  as  Eva  Wilson;  I  ate  dinner  with  him  at  the  hotel; 
D.  J.  Ferguson  and  Mrs.  Edmonds  were  there;  later  in  the 
day  saw  him  give  Eva  money.  Afterwards,  when  I  was  work- 
ing for  him,  when  I  suggested  that  he  ought  to  fix  his  business 
so  that  his  estate  could  be  easily  settled,  he  said  he  had  but 
one  heir,  Eva  Wilson.  Later,  he  told  me  that  she  had  mar- 
ried, and  he  seemed  pleased  with  her  choice.  Evidence  in 
impeachment  of  this  witness  was  introduced  on  the  ground  of 
bad  moral  character.  Much  of  that  which  he  testified  to  is 
corroborated  by  other  witnesses,  whose  credibility  is  not  di- 
rectly challenged,  save  by  the  alleged  improbability  and  unrea- 
sonableness of  their  testimony. 

Eva  Robertson,  the  appellant,  testified:    Have  been  a 
resident  of  California  since  1902 ;  was  married  in  November, 
1888 ;  knew  Thomas  B.  Campbell,  wrote  letters  to  him,  and  re- 
ft  wiTNMSBs*       ceived  letters  in  reply,  two  while  I  was  at 
wfth^eceased :    Ferguson,    and   several   while    at   Marshall- 
what  ifl  not       ^^^^jj .  ^^^^  searched"  for  the  letters  in  my 

home,  but  cannot  find  them.  To  this  line  of  inquiry,  objec- 
tion was  made  on  the  ground  that  the  witness  was  incompe- 
tent under  Code,  Sec.  4604 ;  and  that  the  offer  of  the  contents 
of  the  letters  was  secondary  evidence  without  proper  founda- 
tion having  been  laid,  and  the  latter  objection  was  urged 
against  the  testimony  of  D.  J.  Ferguson  and  Jennie  Edmonds, 
already  quoted.  The  testimony  of  appellant  was  compe- 
tent as  to  the  fact  of  having  written  letters  to  Campbell,  and 
of  having  received  reply.    Britt  v.  Hall,  116  Iowa  564. 

It  having  been  stated  by  counsel  for  appellant  that  reli- 
ance is  not  placed  upon  the  fact  of  recognition  in  writing, 
and  proof  of  the  contents  of  the  letters  being  material  for  that 
purpose,  we  may  disregard  them  for  any  other  purpose  than 
to  show  the  fact  of  communication  between  them,  and  his 
visit  to  Ferguson  following  the  sending  of  two  of  them.    That 
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part  of  her  testimony  which  we  consider  to  be  competent  was 
in  sabstance :  that  when  she  was  about  fifteen  years  old,  she 
learned  from  an  aunt,  now  dead,  that  Thomas  Campbell  was 
her  father,  that  her  mother  was  living  at  Timber  Creek  at 
the  time  of  her  birth ;  that  at  school  she  suffered  slights  be- 
cause of  her  parentage ;  that  she  first  met  Campbell  in  1887, 
at  Ferguson,  at  the  hotel,  when  Powers  and  her  brother  and 
sister  were  there ;  that  one  of  them  introduced  Campbell  as  her 
father,  and  that  they  visited  together  during  the  day ;  heard 
my  sister  introduce  him  to  Miss  Hilsaback  as  my  father. 
Next  saw  him  at  the  Boles  home  in  Marshalltown,  when  a 
lady  called  me  and  said,  ''Eva,  here  is  your  father'';  wrote 
and  mailed  letters  to  him  at  Lynnville  when  I  was  in  Mar- 
shalltown, saw  him  last  in  1888 ;  before  my  marriage  told  my 
husband  of  my  parentage. 

Valentine  Benner,  a  brother  of  appellant's  mother,  testi- 
fied to  a  conversation  with  Campbell  after  the  birth  of  the 
child;  said  he  had  got  into  trouble  with  his  (Benner's)  sister 
and  wanted  him  to  help  straighten  it  up;  refused  to  do  so; 
later,  when  the  child  was  ten  or  eleven  years  old,  he  said  to 
me,  *'I  was  a  fool  to  try  to  get  you  to  go  with  me  to  your 
sister's  and  settle  that  trouble ;  they  say  I  have  got  a  nice  girl 
over  there." 

Many  other  witnesses  testified  to  direct  statements  made 
by  Campbell  admitting  that  he  was  the  father  of  the  appel- 
lanty  or  referring  to  her  as  his  child,  or  "my  baby,"  and  a 
number  of  statements,  while  not  in  express  terms,  named  or 
designated  her  by  such  reference  that,  accepting  them  as 
true,  there  was  no  question  as  to  their  application;  in  all, 
about  twenty  witnesses  testifying  to  his  recognition  of  her, 
at  different  times  extending  from  after  her  birth  until  shortly 
before  his  death.    To  some  of  them  in  his  later  years,  when  i 

questioned  as  to  his  purpose  in  the  disposition  of  his  prop- 
erty, he  spoke  of  his  daughter,  who  would  take  it  all. 

It  was  also  shown  by  many  witnesses  that,  throughout 
the  Timber  Creek  neighborhood,  the  appellant  was  generally 
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reputed  to  be  the  child  of  Campbell ;  and  there  is,  as  to  that 

neighborhood,    no    substantial    dispute    that 

*  paSrnity :"         such  was  SO  Understood.    We  recognize  that 

pute :  when        testimony  of  this  kind  cannot  be  determina- 

admlssible.  ^ 

tive  of  the  question,  for  bu^  tongues  often 
create  undeserved  reputations ;  but  it  is  competent  evidence  as 
bearing  upon  the  question  of  paternity,  when  supplemented  by 
substantive  facts  tending  to  show  that  such  reputed  relation 
actually  existed.  Hays  v.  Claypocl,  supra;  Toui  v.  Woodin, 
supra;  Alston  v.  Alston,  114  Iowa  29 ;  Van  Horn  v.  Va/n  Horn, 
107  Iowa  247. 

But  such  evidence  could  not  go  to  the  question  of  rec- 
ognition, which  is  a  distinct  and  necessary  ultimate  fact  in 
cases  of  this  nature,  afSrmative  in  character,  and  not  prop- 
erly deducible  from  reputation. 

Evidence  was  introduced,  over  objection  as  to  its  com- 
X>etency,  tending  to  show  the  declarations  of  Campbell  about 
the  time  the  early  suits  were  brought  or  pending,  and  later, 
.    «  that  the  child  was  not  his.  The  objection  that 

6 .  Bastards :  ^ 

ternity  ^ '  <Jec^  ®^^^  denials  may  not  be  considered,  as  they  are 
^ase^?  afm^^  sclf -Serving  declarations,  invokes  a  rule  which 
petency.  ^^  think  too  uarrowly  limits  the  field  of  legiti- 

mate inquiry  in  cases  like  this.  Recognition  of  itself  involves 
affirmative  acts  or  statements,  in  a  sense  declarations,  but  more 
properly  to  be  received  and  considered  as  substantive  proof  of 
the  fact  rather  than  an  admission  of  the  fact.  As  going  to  the 
question  of  general  and  notorious  recognition,  and  as  evidence 
tending  to  rebut  that  fact,  we  think  that  proof  of  denials  of 
paternity  is  competent,  to  be  weighed  by  the  circumstances 
under  which  such  denials  were  made. 

There  was  proof  tending  to  show  that  Campbell  said  the 
child  was  not  his ;  that  her  father  was  a  physician  of  the  neigh- 
borhood; and  much  evidence  was  introduced  to  show  a  re- 
semblance in  hair,  actions,  and  other  respects  between  her  and 
the  physician.  Beyond  the  fact  of  some  resemblance,  there 
was  no  proof  that  she  was  the  child  of  the  physician.    There 
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was  evidence  to  the  effect  that  during  the  pendency  of  the 
proceedings  against  him,  Campbell  said  she  was  the  doctor's 
child ;  but  the  mother  testified  that  she  was  not,  and  that  she 
had  had  no  unlawful  relations  with  any  other  man  than  Camp- 
bell. Taking  the  denials  of  Campbell  in  the  strongest  sense 
that  can  be  claimed  for  them,  with  but  few  exceptions  they 
were  made  at  a  time  pending  or  immediately  following  the 
settlement  of  the  proceedings  against  him,  and  were  in  line 
with  the  protective  measures  adopted  by  him  for  his  defense. 
When  freed  from  the  question  of  liability  or  the  influences  of 
the  proceedings,  the  evidence  shows  but  few  statements  by  him 
in  contradiction  of  his  parentage.  One  of  these  occurred  about 
two  years  before  the  trial  of  this  case,  when  a  witness  stated 
that  he  was  laughing  at  Campbell  about  the  suit  of  forty  years 
ago,  and  that  the  latter  said  the  child  was  not  his,  it  was  red- 
headed. 

The  census  taker  of  1910  testified  that,  in  the  performance 
of  his  duty,  he  asked  Campbell  if  he  had  a  wife,  to  which  he 
answered  no;  and  upon  inquiry  as  to  whether  he  had  children, 
said,  ''If  I  have  any  I  don't  know  who  they  are."  This 
answer  was  not  a  direct  denial,  nor  fairly  subject  to  that  con- 
struction, but  was  on  its  face  equivocaL  The  residence  of 
Campbell  was  at  Lynnville,  Jasper  county,  which  is  about 
thirty  miles  from  Timber  Creek.  A  number  of  witnesses 
from  the  neighborhood  of  his  residence,  some  of  them  long- 
time acquaintances,  testified  that  they  had  never  heard  of  his 
having  a  daughter  or  heard  him  speak  of  having  one ;  but  this 
testimony  is  purely  of  a  negative  character,  and  when  con- 
sidered in  connection  with  the  fact  that  their  residence  was  in 
a  community  some  distance  away  from  that  of  the  birth  and 
subsequent  life  of  the  child,  we  think  is  of  little,  if  any,  weight. 

The  denial  by  Campbell  in  the  seduction  and  bastardy 
proceedings  and  his  settlement  of  the  cases  without  admitting 
liability  are  proper  to  be  considered,  but  in  view  of  the  usual 
and  known  tendency  to  make  defense,  supported  by  a  denial 
when  pecuniary  liability  is  claimed  because  of  such  charges, 
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we  think  such  denials  are  not  entitled  to  great  weight;  and 
while  the  adjustment  of  the  suit  may  not,  under  such  condi- 
tion,  with  the  reservation  which  was  made,  be  taken  as  an 
admission  of  paternity,  neither  does  its  denial  strongly  tend 
to  establish  the  contrary. 

The  defense  also  introduced  testimony  to  show  that  in 
1867-8,  the  general  moral  character  of  Mrs.  Ferguson  was 
bad,  as  tending  to  support  the  claim  that  the  child  could  not 
certainly  be  determined  to  be  Campbell's.  Testimony  to  meet 
this  was  introduced;  and  we  are  of  opinion  that  practically 
all  of  the  community  talk  upon  which  proof  of  reputation 
was  based  arose  out  of  the  birth  of  the  appellant  as  an  illegiti- 
mate child. 

A  witness,  Adaline  Smith,  formerly  McAchren,  then  a 
girl  of  fifteen  or  sixteen  years,  testified  to  having  been  at  the 
home  of  Mrs.  Ferguson  during  the  summer  of  1867  or  1869 
to  assist  in  her  illness,  and  that  she  found  the  bedclothing  in 
such  condition,  bloody  and  soiled ;  that,  from  her  subsequent 
experience  as  a  nurse,  she  now  states  that  she  thinks  there  had 
been  a  miscarriage  or  an  abortion.  This  is  denied  by  Mrs. 
Wilson  (Ferguson)  and  by  others  of  her  neighbors,  who  testi- 
fied there  was  no  illness  at  that  time.  This  proof  has  bearing 
only  upon  the  question  of  her  habits  with  men  and  her  moral 
character  at  that  time,  and  we  think  is  not  su£Scient  to  sus- 
tain that  claim. 

VI.  We  have  at  considerable  length  set  out  the  substance 
of  the  testimony.  There  may  be  omissions  which  one  or  the 
other  of  the  parties  may  consider  of  importance.  If  so,  such 
has  not  been  intended.  We  have  carefully  read  the  entire 
record,  and  from  it  reach  the  conclusion  that  it  satisfactorily 
shows  that  the  appellant  is  the  child  of  Thomas  B.  Campbell ; 
and  that  during  his  lifetime,  there  was  by  him  that  extensive 
and  open  recognition  of  her  as  his  child,  which  under  the 
law  was  general  and  notorious,  and  that,  under  the  facts  and 
the  rules  of  the  cited  cases,  she  is  entitled  to  inherit. 
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It  therefore  follows  that  the  decree  of  the  trial  coiurt  must 
be — Reversed. 

Ladd,  C«  J.,  Debmeb  and  Qaynob,  JJ.,  concnr. 


Alex  Cain,  Appellee,  v.  John  EL  Osleb,  Appellant 

UBBL  AKD  SLAMDEB:    Jostlileatioii— FUa  of— What  Oonstltatss. 

1  The  plea  of  juatifieation,  to  a  charge  of  slander,  must  be  aa  broad 
aa  the  eharge. 

PBINCIPLE  APPLIED:  Plaintiff  pleaded  that  he  was  slan- 
dered by  defendant  saying:  '  *  He  (plaintiff)  has  stolen  my  steer. 
He  (plaintiff)  is  a  damn  drunken  thief."  Defendant  pleaded 
that  what  he  really  said  was:  ''He  (plaintiff)  had  no  right  to 
sell  the  steer  and  if  he  did  so  it  was  the  same  as  stealing. ' '  De- 
fendant pleaded  that  his  statements  were  true  and  were  made 
without  malice.    Held,  not  to  eonstitute  a  plea  of  justification. 

PISADIKO:    Motion  Treated  as  Demurer— When  Pentrisribls.    A 

2  motion  may  be  treated  as  a  demurrer,  when  the  pleading  attacked 
is  bad. 

UBEL  AND  SLAHDEB:    Damages— Mitigatioii— What  Oonstttates. 

3  A  good  plea  in  mitigation  of  damages  to  a  charge  of  slander  must, 
from  its  nature,  be  a  confession  of  the  charge  and  a  pleading  of 
facts  tending  to  lessen  defendant's  culpability. 

UBEL  AUD  SLAKDEB:    Substantial  Proof  of  Charge— What  Ii.    It 

4  is  strictly  accurate  to  say  that  plaintiff  need  only  prove  the 
charge  in  suhsiantidlly  the  same  words  as  alleged,  necessarily  mean- 
ing thereby,  words  of  substantially  the  same  meaning. 

UBEL  AKD  SLANDEB:    Mitigating  Oircnnuitaneet— Effects  Bzam- 

5  idaxy  Damage  Only.  ''Mitigating  circumstances,"  tending  to 
show  want  of  malice  only,  can  be  considered  only  in  reduction  of 
"exemplary"  damages. 

LIBEL  AND  SLANDEB:     EzcesslTe  Damaged— Pasiton  and  Prejn- 

6  dice— Verdict  Set  Aside.  Excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion  and  prejudice,  are 
ground  for  new  trial. 

PBmOIPLE  APPLIED:  Action  for  slander  in  charging  plain- 
tiff with  stealing  a  steer.  Evidence  tended  to  show  defendant's 
ownership  of  the  steer  and  sale  thereof  by  plaintiff,  without 
authority,  to  a  second  party,  who  sold  to  a  third  party,  all  on 
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same  day.  Jury  returned  verdict  for  $2,500,  manifefltly  being 
largely  exemplary  damages.  Evidence  justified  the  conclusion 
that  the  defendant  honestly  believed  the  animal  found  belonged 
to  him.  Held,  the  verdict  was  result  of  passion  and  prejudice, 
and  new  trial  should  be  granted. 

APPEAL  AND  EBBOB:    Misconduct  of  Oomsel — ^Beference  to  Poy- 

7  erty  of  Plaintiff — ^New  Trial.  Misconduct  of  counsel  in  referring 
to  plaintiff's  poverty,  of  which  there  was  no  evidence,  and  as  to 
which  there  could  not  have  been,  properly,  any  evidence,  was  held 
prejudicial  in  an  action  for  slander. 

LIBEL  AND  SLANDEB:    Eyidence— Nature  of  Transaction.    In  an 

8  action  for  slander  growing  out  of  a  charge  of  stealing  a  steer 
which  plaintiff  had  sold  and  which  had  been, resold,  all  on  same 
day,  held,  defendant  should  have  been  allowed  to  show  the  nature 
of  the  transaction  between  plaintiff  and  the  other  parties  to  the 
sales. 

Appeal  from  Pottawattamie  District  Covri  at  Avoca. — ^Hon. 

E.  B.  Woodruff,  Judge. 

Pbtoay,  December  18,  1914. 

Action  at  law  for  an  alleged  slander.  Verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $2,500.00,  and  defendant  ap- 
peals.— Reversed. 

Preston  &  DiUinger,  and  Jok^  P.  Organ,  for  appellant. 

Oernmg  &  Oenvmg,  for  appellee. 

Deemer,  J. — ^Plaintiff  alleges  that  the  defendant  used  the 
following  false,  defamatory  and  slanderous  words  of  and  con- 
cerning him  (plaintiff)  in  the  presence  of  Mrs.  Martin  Larsen 
and  Mine  Schenbaugh,  at  the  home  of  Martin  Larsen  in  Pot- 
tawattamie County,  Iowa,  some  time  in  the  month  of  Septem- 
ber, 1911:  '*He  (plaintiff)  is  a  damn  thief;  he  has  stolen  my 
steer;  he  is  a  damn,  drunken  thief."  This  is  denied  by  de- 
fendant and,  without  averring  whether  tendered  in  mitigation 
or  as  a  justification,  he  pleaded  the  following : 

''That  at  and  for  some  time  prior  to  the  alleged  slander, 
he,  defendant,  was  the  owner  of  the  red  steer  mentioned  in 
the  petition,  and  that  plaintiff  was,  and  had  been  for  some 


V, 
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time,  prior  thereto,  a  tenant  upon  the  lands  of  defendant,  and 
was  familiar  with  the  cattle  owned  by  the  latter  and  kept 
apon  his  farm. 

''That  some  time  prior  to  the  alleged  slander  the  said 
steer  disappeared  from  or  was  taken  from  the  farm  of  defend- 
ant without  his  knowledge  or  consent,  and  a  short  time  subse- 
quent thereto  the  said  steer  was  in  the  possession  of  the 
plaintiff,  and  by  him  was  sold  to  one  Ade  Osier  and  by  the 
latter  sold  to  one  Mart  Larsen  without  defendant's  knowledge 
or  consent* 

' '  That  shortly  thereafter  defendant  discovered  said  steer 
in  possession  of  said  Larsen  and  claimed  the  same  as  his  own. 
That  Larsen  at  the  time  informed  the  defendant  of  his  pur- 
chase of  the  steer  from  the  said  Cain,  and  the  defendant 
informed  Larsen  that  Cain  had  no  ownership  in  the  steer,  but 
that  it  was  the  property  of  the  defendant  and  that  he  there- 
upon made  claim  to  the  same. 

' '  That  the  steer  in  question  was  in  fact  taken  by  said  Cain 
and  appropriated  to  his  own  use  and  sold  by  him  as  aforesaid. 
And  the  statements  made  by  the  defendant  concerning  his 
ownership  of  the  same,  and  that  the  plaintiff  had  no  owner- 
ship of  the  same,  or  right  to  dispose  of  the  steer,  were  in  fact 
true.  And  defendant  at  the  time  believed  the  same  to  be  true, 
and  they  were  made  in  good  faith  and  without  any  malice 
Upon  the  part  of  the  defendant  toward  plaintiff.'* 

In  addition  thereto,  he  pleaded,  in  an  amendment  to  his 
answer : 

''That  the  statement  he  made  to  Mrs.  Larsen  was  that  the 
red  steer  was  his  property  and  that  Alex  Cain  had  no  right 
to  sell  it  and  that  if  he,  Cain,  did  sell  the  steer,  it  was  the 
same  as  stealing.  That  such  statement  was  made  to  Mrs.  Lar- 
sen under  the  conditions  and  in  the  manner  following,  to  wit : 
Defendant  at  the  time  had  gone  to  the  Larsen  place  to  look 
at  the  steer  to  see  if  the  same  was  his  property,  and  found  that 
it  was  branded  with  his  brand  as  it  had  been  put  on  a  bunch  of 
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cattle  on  or  about  Deeember  6, 1910.  He  then  told  Mrs.  Larsen 
that  the  steer  was  his  and  had  his  brand  on  it.  In  reply  Mrs. 
Larsen  said  that  they,  meaning  herself  and  husband,  didn't 
steal  the  steer,  that  they  bought  the  steer  of  Ade  Osier  who 
had  bought  it  of  Alex  Cain.  Defendant  thereupon  said  that 
he  did  not  accuse  them  of  stealing  the  steer,  that  he  was  satis- 
fied that  so  far  as  they  were  concerned  they  had  come  by  it  in 
a  legitimate  way,  but  that  if  Alex  Cain  had  sold  the  steer  It 
was  the  same  as  stealing,  that  he,  Cain,  had  no  right  or  author- 
ity to  sell  it.  And  such  statements  were  in  fact  true  and  the 
defendant  believed  them  to  be  true,  and  he  made  the  same  in 
good  faith  and  without  malice  upon  his  part  toward  the 
plaintiff. 

''Defendant  for  further  answer,  and  by  way  of  justifica- 
tion of  the  charge  of  slander  made  in  this  action,  alleges: 

' '  That  at  the  time  stated  in  the  petition  when  it  is  claimed 
that  defendant  slandered  the  plaintiff,  he,  defendant,  said  to 
and  in  the  presence  of  Mrs.  Mart  Larsen,  and  of  and  concern- 
ing the  plaintiff,  that '  if  Alex  Cain  had  sold  the  steer  it  was  the 
same  as  stealing.'  That  at  that  time  he  was  speaking  of  the 
red  steer  mentioned  in  the  petition ;  that  said  steer  had  prior  to 
that  time  been  sold  by  Alex  Cain,  the  plaintiff,  to  one  Ade 
Osier,  and  the  latter  had  sold  the  same  to  Mart  Larsen,  and 
defendant  had  been  so  informed  before  such  statement  was 
made. 

' '  That  such  statement  was  the  only  one  of  that  kind  or 
character  that  defendant  made  to  Mrs.  Mart  Larsen  or  in  her 
hearing,  or  in  the  hearing  of  any  other  person  named  in  plain- 
tiff's amendment  to  his  petition.  And  such  statement  was  in 
fact  true  at  the  time  he  made  it,  and  if  a  true  or  fair  con- 
struction of  the  same  is  that  he  charges  plaintiff  with  the  theft 
of  said  steer  then  defendant  alleges  such  charge  to  be  true." 

Upon  plaintiff's  motion,  the  matters  pleaded  in  this 
amendment  were  stricken,  and  of  this,  complaint  is  made. 

The  testimony  offered  by  plaintiff  tended  to  show  that 
defendant  said  to  Mrs.  Larsen : 
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''He  said  it  was  a  stolen  calf;  that  Alex  stole  it;  he  didn't 
say  when  he  stole  it  or  where  he  frtoie  it.  He  said  Alex  Cain 
stole  the  steer ;  it  was  his  and  he  was  going  to  drive  it  home. 
He  asked  me  if  Mr.  Larsen  got  the  steer  of  A.  F.  Osier  and  I 
told  him  he  did,  and  he  said  A.  F.  Osier  got  it  of  Alex  Cain, 
and  he  said  that  Alex  Cain  stole  that  steer  of  him  and  he  was 
going  to  drive  it  away.'' 

Another  witness  testified  that  defendant  said : 

''Jim  Osier  said  Alex  Cain  stole  the  calf  that  Mr.  Larsen 
had,  and  that  he  was  going  to  have  the  calf  if  it  cost  him  a 
♦1,000.'' 

« 

Defendant  had  another  and  entirely  different  version  of 
the  matter  and  also  introduced  testimony  tending  to  show  that 
Cain  had  possession  of  the  steer  in  question,  and  sold  it  to 
A.  F.  Osier,  who  in  turn  sold  it  to  Martin  Larsen,  from  whom 
he  (defendant)  thereafter  replevied  it  as  his  property.  The 
replevin  case  was  tried  before  a  justice,  the  jury  being  un- 
able to  agree,  and  before  another  trial  could  be  had,  the  steer 
died;  but  in  the  meantime,  defendant,  recog^zing  that  Larsen 
had  paid  for  the  steer  in  good  faith,  refunded  him  the  money 
he  had  paid. 

A  calf  skin  was  presented  at  the  trial  which  it  is  claimed 
was  the  hide  taken  from  the  dead  animal,  for  the  purpose  of 
proving  that  the  animal  belonged  to  the  defendant,  the  identi- 
fication being  a  brand  upon  the  hide. 

On  the  issues  joined  and  the  testimony  adduced,  the  case 
went  to  a  jury  with  the  result  hitherto  mentioned. 

L  Complaint  is  made  of  the  ruling  striking  the  amend- 
ment to  the  answer.  The  ruling  on  the  motion  attacking  the 
third  division  was  correct.     The  plea  did  not  amount  to  a 

justification,  for  it  was  not  an  admission  of  the 

^'  BLfNOBB?'         speaking  of  the  words  charged  in  the  petition, 

pi^  of:  ^liat    and  the  averment  as  to  the  truth  was  not  as 

broad  as  the  charge  and  of  the  very  charge.  In 
other  words,  instead  of  admitting  the  speaking  of  the  words 
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charged  and  pleading  their  truth,  it  alleged  the  speaking  of 
other  words,  and  averred  the  truth  of  those  words.  This  ten- 
dered a  false  issue.  Snyder  v.  Tribune  Co,,  161  Iowa  671 ;  Pre- 
wUi  V.  Wilson,  128  Iowa  198;  McClintock  v.  Crick,  4  Iowa 
453 ;  HaUey  v.  Gregg,  82  Iowa  622 ;  Mvivaney  v,  Bvaroughs, 
152  Iowa  439. 

It  is  not  important,  in  view  of  the  court's  ruling,  that 
this  division  of  the  answer  was  attacked  by  motion  instead 

of  demurrer;  the  court  was  justified  in  rul- 

'  motfon^toeated    ing  upon  the  motion  as  if  it  were  a  demurrer, 

When  permis-     and  the  name  of  the  pleading  attacking  this 

slble. 

division  of  the  answer  was  unimportant. 

We  do  not  understand  just  what  defendant  intended  to 

plead  in  the  other  division  of  his  amended  answer.    Surely 

it  is  not  sufficient  as  a  plea  of  justification,  for  the  reasons  just 

,    ,  stated  regarding  the  ruling  on  the  other  divi- 

3.    lilBBL  AND  w  «=»  w 

SamagS-  ^^^  ^*  *^®  answer.     If  not  in  justification, 

whafronsti-       ^'^^  ^*  vQXisX  have  been  intended  as  a  plea  in 
*"^^*  mitigation ;  for  otherwise  it  would  amount  to 

nothing  more  than  a  pleading  of  evidence  in  support  of  the 
denial  of  the  charge  made  by  plaintiff.  Do. the  facts  pleaded 
constitute  mitigating  circumstances,  upon  which  defendant 
may  rely?  In  general,  mitigating  facts  are  such  as  impeach 
the  character  of  plaintiff  or  tend  to  negative  malice  on  the 
part  of  the  defendant.    Marker  v.  Dum%,  68  Iowa  720. 

The  matter  stricken  out  in  no  manner  affected  plaintiff's 
character.  If,  then,  it  amounted  to  anything,  it  was  as  a  plea 
of  an  honest  belief  in  the  truth  of  the  charge,  or  of  circum- 
stances which  indicated  defendant's  good  faith  in  making  the 
charge,  or  that  he  was  without  malice  in  so  doing.  Pretoiti 
V.  Wilson,  supra;  Morse  v.  Printing  Co,,  124  Iowa  707. 

A  plea  in  mitigation  must,  in  its  nature,  be  a  confession 
and  avoidance  and  not  a  pleading  of  some  other  matter  and 
a  justification  thereof.  Looking  now  to  the  pleading  attacked, 
it  wiU  be  observed  that  it  does  not  admit  the  use  of  the  slan- 
derous words  charged,  nor  does  it  allege  that  they  were  true, 
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or  that  defendant  believed  them  to  be  true.  On  the  contrary, 
he  alleges  that  he  did  not  charge  anyone  with  stealing  the 
steer,  but  that  if  certain  things  were  done  it  was  the  equiva- 
lent of  that  for  the  reason  that  plaintiff  had  no  authority 
to  sell  the  steer.  In  the  original  answer  the  defendant  pleaded 
the  truth  of  all  charges  made  by  him,  not  only  as  a  complete 
defense,  but  also  that  he  believed  the  same  to  be  true  and  that 
the  statements  were  made  by  him  in  good  faith  and  without 
any  malice,  which  would  be  a  plea  in  mitigation.  The  amend- 
ment stricken  added  nothing  material  to  this  division  as  orig- 
inally pleaded,  and  there  was  no  error  in  striking  it. 

II.  The  court  in  several  instructions  said  in  substance 
that  it  was  not  necessary  for  plaintiff  to  prove  the  speaking 
of  the  precise  words  alleged  in  the  petition,  but  that  they 

must  be  substantially  the  same.    This  is  com- 
'  8LANDEB :  siitv-    plaiucd  of ,  thc  criticism  being  that  they  must 

stantinl   proof  i    *       ..   ^^       ,i  .  .  r\» 

of  charge:         be  substantially  the  same  m  mearnng.     Of 

what  is.  , 

course  they  must  be  substantially  the  same  in 
meaning,  but  it  is  apparent  that  if  they  are  not  substantially 
the  same,  they  are  not  the  same  in  meaning.  Language  is 
used  to  convey  ideas,  and  when  we  speak  of  a  phrase  being 
substantially  the  same  as  another,  of  necessity  we  mean  that 
it  conveys  the  same  thought  and  is  the  same,  or  substantially 
the  same,  in  meaning.  The  word  ''substantially"  means  in 
the  matter  of  substance,  rather  than  mere  form.  Such  instruc- 
tions have  heretofore  been  expressly  approved:  Bower  v. 
Deideker,  38  Iowa  418,  420 ;  McCUntock  v.  Crick,  4  Iowa  453 ; 
See  also  Desmond  v.  Brown,  29  Iowa  53. 

III.  The  trial  court  instructed  the  jury 

^'  blander!'^         on  the  nature  of  defendant's  plea  in  mitiga- 

drcimstances :    tion,  and  Said  in  effect  that  it  could  only  be 

empiary  dam-     considered  in  mitigation  of  the  damages,  and 

ages  oDly. 

in  its  instruction  regarding  the  damages  to  be 
awarded,  said : 

"He  is  entitled  to  recover  such  sum  as  the  evidence  shows 

will  fairly  and  reasonably  compensate  him  for  any  damage 

Vol.  168  Ia.' 
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to  his  character,  reputation  and  good  name  in  the  community 
where  he  lives,  and  such  damages  are  called  actual  damages, 
and  there  is  no  rule  by  which  to  measure  them  but  much 
must  be  left  to  your  sound  judgment  and  discretion  under  all 
the  facts  and  circumstances  before  you,  and  if  it  ^further 
appears  from  the  evidence  in  speaking  said  words  or  some 
of  them,  if  he  did  speak  them,  the  defendant  was  moved  to  do 
so  with  actual  malice,  that  is,  with  the  purpose  and  intent  to 
hurt  and  injure  plaintiff's  good  name,  then  you  would  have 
the  right  in  addition  to  the  award  of  actual  damages  to  allow 
him  exemplary  damages.  Such  damages,  when  allowed,  are 
given  for  the  purpose  of  punishing  and  to  deter  the  defendant 
and  others  from  the  commission  of  a  like  wrongful  act.  You 
are  not  required  in  any  case  to  allow  exemplary  damages,  and 
you  cannot  in  any  case  do  so  unless  you  first  find  plaintiff  has 
suffered  some  actual  damages,  as  before  explained,  and  actual 
malice  on  the  part  of  the  defendant  is  also  shown,  taking 
into  consideration  all  the  facts  and  circumstances  in  evi- 
dence, if  any,  in  mitigation  of  damages  together  with  all  other 
facts  and  circumstances  before  you  relating  to  the  question 
of  actual  malice." 

The  effect  of  this  instruction  was  to  tell  the  jury  that  the 
mitigating  circumstances  should  only  be  considered  as  bear- 
ing upon  the  allowance  of  exemplary  damages.  Although 
there  is  a  conflict  in  the  cases  upon  this  proposition  as  applied 
to  actions  for  defamation,  we  have  announced  the  doctrine 
which  counsel  assume  the  instruction  statea  Brandt  v.  Story, 
161  Iowa  451 ;  Morse  v.  Printing  Co.,  124  Iowa  707. 

This  doctrine  has  peculiar,  if  not  special  application  to 
those  mitigating  circumstances  tending  to  show  want  of  malice 
on  the  part  of  the  defendant.  Where  the  mitigating  circum- 
stances relied  upon  relate  to  plaintiff's  character,  or  to  rumors 
current  in  the  community,  or  other  matters  not  related  to 
defendant's  motive,  it  may  well  be  said  that  such  mitigating 
circumstances  should  be  considered  with  reference  to  the 
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actual  amount  to  be  awarded  the  plaintiff.  See  Sedgwick  on 
Damages,  9th  Ed.,  Sec.  446 ;  NeweU  on  SUmder  and  Libel,  3rd 
Ed.,  Sees.  1044  and  1056,  and  cases  cited.  As  applied  to  the 
facts  of  this  case,  the  instruction  was  not  erroneous. 

IV.  A  large  amount  of  testimony  was  adduced  tending 
to  show  that  the  animal  which  defendant  found  in  Larsen's 
possession  was  defendant's  property,  and  that  Larsen  pur- 
chased it  from  one  Ade  Osier,  who  testified 
'  sujvDm^ex-     that  he  purchased  it  from  plaintiff,  who  had 
ages :  passion     no  authority  to  sell  it.    The  hide  of  what  was 

and  prejudice : 

▼erdict  set         claimed  to  be  the  animal  found  in  Larsen 's 

aside. 

possession  was  introduced  in  evidence,  and  it 
had  defendant's  brand  upon  it.  Again,  there  was  other  testi- 
mony tending  to  show  that  it  was  one  of  a  bunch  of  cattle 
purchased  by  defendant  at  Omaha,  Neb.,  originally  for  the 
joint  benefit  of  plaintiff  and  defendant,  but  to  which  plaintiff 
subsequently  and  before  the  sale  released  all  claim.  This 
testimony,  or  some  of  it,  was  not  believed  by  the  jury,  but 
there  was  enough  of  it  to  justify  the  conclusion  that  defend- 
ant honestly  and  in  good  faith  believed  that  the  animal  was 
his,  and  it  is  not  claimed  that  plaintiff  had  any  authority  to 
sell  it,  if  it  belonged  to  defendant  as  claimed.  The  jury,  not- 
withstanding this  testimony,  found  a  verdict  against  defendant 
for  the  sum  of  $2;500.00. 

Under  the  circumstances  developed  on  the  trial,  the 
larger  part  of  the  award  must  have  been  based  on  the  theory 
that  defendant  should  be  punished  for  his  wrongful  act;  or, 
in  other  words,  the  damages  were  largely  exemplary  and  not 
compensatory  in  character.  In  a  trial  before  a  justice  of  the 
peace,  a  jury  disagreed  regarding  the  ownership  of  the  animal, 
and  there  is  nothing  to  indicate  that  defendant  intentionally 
and  knowingly  made  claim  to  an  animal  which  he  knew  was 
not  his  own.  Under  the  circumstances,  it  is  clear  that  the 
verdict  is  too  large,  so  much  so  indeed  as  to  clearly  indicate 
passion  and  prejudice  on  the  part  of  the  jury.  We  would  not 
be  doing  our  duty  under  the  law  to  permit  such  a  verdict  to 
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stand,  and  as  the  award  is  such  as  to  indicate  passion  and 
prejudice  on  the  part  of  the  jury,  the  only  adequate  remedy 
is  to  set  the  verdict  aside  and  to  award  a  new  trial  rather 
than  to  order  a  remittitur.  Saunders  v.  Mullen,  66  Iowa  728 ; 
Sadler  v.  Bean,  38  Iowa  684. 

V.  Misconduct  of  plaintiff's  counsel  is  relied  upon  as  a 
ground  for  a  new  trial.    But  for  the  size  of  the  verdict,  we 
should  be  disposed  to  say  that  this  was  a  matter  of  discre- 
tion for  the  trial  court,  and  that  the  greater 
BBBOB :  mi?       part  of  it  was  due  to  the  fact  that  defendant's 
coanaei :  ret-      counsel  introduced  the  subject  in  his  address 

CrCOCC    to    DOT- 

er^  of  puta-     to  the  jury,  and  that  plaintiff's  counsel  was 

tiff :  new  trlaL  •      "^  7  x-         ^  »    ,        .  • 

making  reply  thereto.  In  view  of  the  size  of 
the  verdict,  we  are  constrained  to  say  that  doubtless  it  was 
due  to  the  nature  of  counsel's  argument.  We  here  quote  some 
of  the  matters  which  are  complained  of.  Plaintiff's  counsel 
said  in  argument : 

**I  have  demonstrated  fairly  well  to  this  jury  that  there 
has  been  some  kind  of  a  trick,  I  am  not  here  to  say  who 
played  the  trick,  but  there  was  a  trick  played  on  you.  (There 
was  no  evidence  of  any  substitution  of  hides.) 

**Why,  Great  God,  No!  I  like  Alex  Cain,  I  like  him  be- 
cause when  a  man,  even  though  he  owns  four  hundred  and 
forty  acres  of  land  calls  him  a  thief,  so  that  his  family  and 
his  people  and  children  knows  it,  has  got  the  sand  to  come 
before  twelve  men  and  say  to  them,  'I  have  committed  no 
wrong.'  Why  they  knew  it  was  false,  they  knew  that  he 
owned  the  steer,  and  they  are  both  in  the  court  to  protect  the 
name  of  the  father,  they,  of  all  the  people  in  the  world  know 
it  is  not  true. 

^'I  will  admit  that  Alex  Cain  is  a  poor  man.  Alex  Cain 
is  a  poor  man.  He  had  only  two  cows  and  his  team  and  his 
children  but  he  worked  for  three  years  and  a  half  on  that 
farm — " 

Organ:    'If  your  honor  please,  we  object  to  this  state- 


<< 


ti. 
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ment  as  improper,  ...  it  is  miscondnct  on  the  part  of 
counsel  to  make  a  statement  of  that  character  to  the  jury/' 

''The  Court:  'I  suppose  the  financial  condition  of  the 
plaintiff  is  not  involved  in  this  case.' '' 

**Genung:  *Why,  I  think  it  is  involved  myself,  the  finan- 
cial condition  of  the  defendant  is  involved  in  this  case,  and 
the  evidence  shows  that  he  was  a  tenant,  and  I  have  got  a 
right  I  think  to  discuss  the  tenant's  condition  as  distinguished 
from  that  of  the  landlord.'  " 

' '  Organ :    '  I  take  exception  to  that  last  remark. ' ' ' 

(No  ruUng.)'' 

Oenung :  '  Jim  Osier  was  the  landlord.  He  owned  440 
acres  of  land.  Alex  Cain  for  three  and  a  half  years  had  been 
his  tenant.  The  tenant  owned  but  two  cows  and  two  calves. 
Jim  Osier  said  that  he  went  and  bought  the  cattle  that  was 
branded.  His  own  cattle  mind  you  at  home  was  not  branded 
up  to  that  time  because  he  said  I  branded  my  own  cattle  with 
the  brand  on  the  other  hip.  Up  to  this  time  he  had  not  been 
using  the  branding  iron  on  his  own  cattle.  But  he  branded 
them  on  the  other  side.  Now  the  evidence  shows  that  poor 
Alex  Cain  had  four  head  of  cattle,  he  had  two  cows  and  two 
calves.  -  That  is  all  that  he  owned  except  a  share  interest 
in  these  cattle  that  had  been  bought  in  Omaha, — 

** Organ:  *If  your  honor  please,  we  object  to  that  state- 
ment as  being  improper,  not  being  supported  by  the  testi- 
mony, and  no  testimony  of  that  kind  could  possibly  be  admit- 
ted in  the  case,  it  is  misconduct  on  the  part  of  counsel  to 
make  a  statement  of  that  character  to  the  jury.  I  would  like 
to  have  a  ruling  on  that.'    (No  ruling.) " 

It  is  well  known  that  while  the  wealth  and  social  posi- 
tion of  defendant  in  actions  of  this  character  may  be  shown, 
it  is  not  proper  to  prove  plaintiff's  poverty  in  aggravation  of 
damages.    Perrine  v.  Winter ,  73  Iowa  645. 

There  was  indeed  no  proof  of  plaintiff's  poverty,  but 
this  was  injected  into  the  case  in  the  argument  of  counsel, 
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over  defendant's  objectionfi.  This  doubtless  accounted,  in 
part,  at  leaat,  for  the  size  of  the  verdict. 

VI.  We  are  also  of  opinion  that  defendant  should  have 
been  permitted  to  show  the  nature  of  the  transaction  between 
plaintiff  Cain  and  Ade  Osier,  which  resulted  in  the  trans- 
fi    T,»,w  .„,.         fer  of  the  title  from  one  to  the  other:  and  of 

o.    LiIBBL   AND  ' 

denceTnatlre    ^^^  claimed  Sale  by  Osier  to  Larsen.    These 
of  transaction,    transfers  were  made  on  the  same  day,  and  it 

is  claimed  were  unusual  in  character  in  that  plaintiff  Cain  got 
nothing  for  the  calf;  and  the  transaction  as  a  whole  was  not 
indicative  of  a  good-faith  sale.  This  testimony  was  excluded. 
We  think  that  defendant  should  have  been  permitted  to  show 
how  plaintiff  dealt  with  the  property,  in  view  of  the  claim  that 
it  was  not  his,  and  that  he  had  no  authority  to  dispose  of  it. 

For  the  errors  pointed  out,  the  judgment  must  be,  and  it 
is — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Withrow,  JJ.,  concurring. 


State  of  Iowa,  Appellee,  v.  B.  H.  Gish,  Appellant. 

STATtTTES:  Construction — Oharacter  of  Statute — ^Belated  8ection»— 
1  Implied  Meaning  Part  of  Statute.  The  intent  of  a  statute  is  the 
law.  In  arriving  at  that  intent,  the  "character"  of  the  statute 
must  be  kept  in  view;  for  instance,  whether  regulatory  or  prohib- 
itory. With  the  real  character  in  mind,  that  which  is  necessarily 
implied  or  assumed  in  related  clauses  or  sections  is  as  much  a  part 
of  the  law  as  that  which  is  expressed. 

PRINCIPLE  APPLIED:  Chap.  72,  Acts  34  G.  A.,  provides,  in 
effect,  that  every  owner  of  an  automobile  shall  register  his  vehicle 
with  and  pay  to  the  secretary  of  state  an  annual  fee,  and  that 
such  officer  shall  assign  to  said  vehicle  a  number,  and  furnish  to 
the  owner  a  certificate  to  that  effect,  and  "two  number  plates." 
Sections  12  and  22  provide  that  it  shall  be  a  criminal  offense  to 
operate  said  vehicle  unless  said  plates  are  attached  thereto.  Held, 
that  the  character  of  the  statute  was  purely  regulatory  and 
should  be  so  construed  that  the  owner's  right  to  operate  his 
vehicle  is  not  impaired  by  the  inability  of  the  secretary  of  state 
to  furnish  the  plates — ^should  be  so  construed  that  the  duty  to 
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attach  the  plates,  the  owner  being  free  from  default,  ie  held  in 
abeyance  until  the  secretary  of  state  is  able  to,  and  does,  furnish 
the  same,  said  Section  12  manifestly  implying  and  assuming  that 
the  secretary  of  state  has  already  performed  his  duty. 

STATUTES:     Ck>iistraction— AbBordity— LegislatiYe  Intent.     If  the 

2  literal  construction  of  a  statute  leads  to  absurdity,  the  court  will 
seek  a  construction  consistent  with  reason,  if  possible,  and  pre- 
sume such  to  have  been  the  legislative  intent. 

OONSTIT UTiONAL  LAW:     Moot  Case.    The  constitutionality  of  a 

3  section  of  law  not  involved  in  the  case  at  bar  will  not  be  con- 
sidered. 

INDICTMENT:    Allegation  of  Time— Variance.    The  precise  time  of 

4  the  commission  of  an  offense  need  not,  ordinarily,  be  proven  as 
alleged,  but  the  record  may  be  such  that  the  state  must  stand  or 
fall  on  the  precise  date  alleged. 

PRINCIPLE  APPLIED:  Defendant  was  accused  of  having 
operated  an  automobile  in  a  certain  county,  on  a  certain  date, 
without  number  plates  .thereon.  Evidence  failed  to  show  he  had 
ever  operated  his  vehicle  in  the  county  except  on  the  date 
alleged.  Held,  if  he  was  not  guilty  of  committing  an  offense  on 
the  day  alleged,  he  was  not  guilty  of  any  offense  in  said  county. 

EVIDENCE:    Operating  Antomobile  Without  Platea— Non-Defanlt. 

5  In  order  to  show  that  one  charged  with  operating  an  automobile 
without  number  plates  was  not  in  default,  the  certification  of 
registration  of  the  secretary  of  state,  required  by  Sec.  1571 -m5. 
Code  Supp.,  1913,  and  the  cancelled  draft  in  payment  of  the  fee 
therefor,  are  admissible. 

Appeal  from  Hardin  District  Court. — Hon.  Charles  B.  Al- 

BROOK,  Judge. 

Friday,  December  18,  1914. 

This  is  a  criminal  prosecution  on  information  charging 
the  defendant  with  the  operation  of  his  automobile  upon  the 
publie  highway  without  displaying  the  appropriate  number 
plates  thereon.  Upon  appeal  to  the  district  court,  and  trial 
had  thereunder,  the  defendant  was  found  guilty  and  a  judg- 
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ment  imposing  a  fine  against  him  was  entered.  He  appeals. 
Reversed  and  Renumded. 

Oeorge  Cosson,  Attorney  General,  for  appellee. 
Wesley  Martin,  for  appellant. 

Evans,  J. — The  information  charged  the  defendant  with 
the  violation  of  Sees.  7,  8,  and  12,  of  Chapter  72  of  the 
Acts  of  the  34th  General  Assembly,  in  that  on  May  29,  1913, 

he  operated  upon  the  public  highway  his  motor 

1 .  Statdtbs : 

construction:     vehicle,    without    having   displayed   thereon 

character  of  '  o  x-     .^ 

fated  ^awtions  •  r^gistratio^^  numbers,  as  required  by  the  stat- 
ing^^rt"?"'  ^^'  That  the  defendant  was  operating  his 
statute.  motor  vehicle  upon  the  public  highway  on  the 

date  named  and  that  no  number  plates  for  1913  were  displayed 
thereon  was  and  is  conceded.  His  denial  of  guilt  was  predi- 
cated upon  his  inability  to  obtain  from  the  secretary  of  state 
his  official  number  plates,  he  himself  having  complied  with 
every  prerequisite  of  the  statute  to  entitle  him  to  such  num- 
ber plates.  He  offered  evidence  tending  to  prove  that  more 
than  one  month  prior  to  May  29,  he  had  properly  re-regis- 
tered his  motor  vehicle  with  the  secretary  of  state  and  had 
paid  the  full  fee  required  therefor ;  and  also  tending  to  show 
that  the  re-registration  had  in  fact  been  entered  by  the  sec- 
retary of  state  and  a  1913  number  assigned  to  the  defendant, 
and  that  the  re-registration  receipt,  including  the  number, 
had  been  received  by  the  defendant ;  that  the  defendant  failed 
to  receive  his  number  plates  and  that  such  failure  was  through 
no  fault  on  his  part.  This  line  of  evidence  was  all  rejected 
on  the  ground  that  the  sole  question  to  be  tried  was  whether 
the  defendant  operated  his  motor  vehicle  upon  the  public 
highway  at  the  time  alleged  without  displaying  the  required 
number  plates.  Upon  this  holding  the  defendant  was  neces- 
sarily convicted,  regardless  of  the  reason  for  the  failure  to 
display  number  plates  and  regardless  of  the  question  of  his 
own  default  in  relation  thereto.     We  are  first  confronted, 
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therefore,  with  the  necessity  of  construing  the  statute  upon 
which  the  prosecution  is  based. 

The  information  charged  the  violation  of  sections  7,  8, 
and  12  of  Chapter  72  of  the  Acts  of  the  34th  General  Assembly 
''and  amendments  thereto.''  This  chapter  was  amended  by 
chapter  130  of  the  Acts  of  the  35th  (General  Assembly.  By 
this  amending  chapter,  substitutes  were  enacted  in  lieu  of 
sections  7  and  8  of  the  preyious  statute.  Such  substitutes, 
however,  made  no  changes  in  sections  7  and  8  that  bear  upon 
any  question  involved  in  this  case.  For  the  convenience  of 
this  discussion,  therefore,  we  will  take  no  account  of  the 
amending  Chapter  130,  Laws  Thirty-fifth  General  Assembly, 
and  will  refer  to  the  sections  as  numbered  in  the  previous 
statute.  The  evidence  on  the  trial  disclosed  no  violation  of 
Sees.  7  and  8.  The  only  offense  contended  for  by  the  state 
was  the  violation  of  Sec.  12,  which  is  as  follows : 

''Sec.  12.  No  person  shall  operate  or*  drive  a  motor 
vehicle  on  the  public  highways  of  this  state  after  the  fourth 
of  July,  nineteen  hundred  eleven,  unless  such  vehicle  shall 
have  a  distinctive  number  assigned  to  it  by  the  secretary  of 
state,  and  two  number  plates  with  numbers  corresponding  to 
that  of  the  ceitificate  of  registration  conspicuously  displayed, 
one  on  the  front  and  one  on  the  rear  of  such  vehicle,  each 
securely  fastened  so  as  to  prevent  the  same  from  swinging/' 

Section  3  of  the  act  in  question  puts  the  duty  of  initiative 
upon  the  owner  of  a  motor  vehicle  and  requires  him  to  register 
such  vehicle  with -the  secretary  of  state  and  to  furnish  certain 
data  in  his  application  for  such  registration.  Sections  7  and 
8  provide  for  the  payment  of  the  annual  fee  to  the  same  officer. 
Section  5  lays  upon  the  secretary  of  state  the  duty  to  make  the 
registration  in  a  public  record  and  to  assign  to  the  vehicle  a 
' '  distinctive  number. ' '   Section  6  provides  as  follows : 

"Sec.  6.  Upon  the  filing  of  such  application  and  the 
payment  of  the  fee  hereinafter  provided,  the  secretary  of  state 
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shaH  assign  to  such  motor  vehicle  a  distinctive  number  and, 
without  expense  to  the  applicant,  issue  and  deliver  or  forward 
by  mail  or  express  to  the  owner  a  certificate  of  registration,  in 
such  form  as  the  Secretary  of  State  shall  prescribe,  and  two 
number  plates.' ' 

When  the  owner  has  complied  on  his  own  part  with  every 
requirement  of  the  statute  necessary  to  entitle  him  to  receive 
the  number  plates  from  the  secretary  of  state,  and  he  fails  to 
receive  the  same  only  because  such  official  is  unable  to  furnish 
them,  is  this  a  lawful  excuse  for  his  failure  to  display  such 
number  plates  upon  his  motor  vehicle  f  And  in  such  case,  is 
it  a  violation  of  Sec.  12  to  operate  such  vehicle  upon  the  public 
highway  without  displaying  such  number  plates  1 

To  put  it  in  another  way,  what  is  the  gist  of  the  offense 
defined  in  such  section?  Is  it  the  operation  of  the  motor 
vehicle  t  Or  is  it  the  failure  to  attach  amd  display  the  number 
plates  while  operating  the  vehicle  t 

It  will  be  noted  that  Sec.  12,  above  quoted,  in  terms  pro- 
hibits the  operation  of  a  motor  vehicle  upon  the  public  high- 
ways ''unless  such  vehicle  shall  have  a  distinctive  number 
assigned  to  it  by  the  secretary  of  state  and  two  number  plates 
.  .  .  conspicuously  displayed,  etc."  Construing  this  sec- 
tion alone  without  regard  to  any  constitutional  limitation  and 
without  regard  to  the  alternating  duties  of  the  owner  and  the 
secretary  of  state  as  specified  in  the  preceding  sections  already 
referred  to,  it  would  bear  the  construction  put  upon  it  by  the 
trial  court.  According  to  such  construction,  the  operation  of 
the  vehicle  is  absolutely  prohibited  if  number  plates  cannot  be 
obtained,  regardless  of  any  fault  on  the  part  of  the  owner. 
This  construction  has  its  analogy  in  the  construction  adopted 
by  us  of  the  statutes  relating  to  the  sale  of  intoxicating  liquors 
and  to  permits  and  consents  to  sell.  The  reason  of  such  con- 
struction of  such  statutes  is  that  absolute  prohibition  of  the 
sale  of  intoxicating  liquors  is  the  rule  in  this  state  and  that 


Dec.  1914]  Statb  v.  Qish.  75 

such  prohibition  is  not  lifted  except  by  the  full  performance 
of  the  necessary  conditions  precedent. 

These  statutes  and  our  construction  thereof  rest  upon  the 
undoubted  legislative  authority  to  enact  absolute  prohibition 
of  the  sale  of  intoxicating  liquors.  If  the  legislature  has 
authority  to  enact  absolute  prohibition  of  the  use  of  motor 
vehicles,  it  might  afford  a  reason  why  an  analogous  construc- 
tion should  be  put  upon  Sec.  12  above  quoted  as  is  put  upon 
such  statutes  relating  to  sales  of  intoxicating  liquors.  But 
counsel  for  the  state  do  not  claim  so  broad  a  legislative 
authority.  Doubtless  no  one  will  contend  that  the  legislature 
can  absolutely  prohibit  the  use  of  motor  vehicles  without 
transcending  its  constitutional  limitations.  It  may  regulate 
their  use ;  but  it  can  no  more  prohibit  such  use  than  it  could 
prohibit  the  use  of  lumber  wagons.  The  right  of  regulation 
rests  upon  its  own  peculiar  ground,  and  is  free  from  constitu- 
tional objection.  As  a  means  of  such  regulation,  there  may  be 
imposed  upon  the  owner  reasonable  duties  which  shall  be 
performed  by  him  as  a*  condition  precedent  to  his  use  of  the 
vehicle. 

Taking  the  entire  legislative  act  now  under  consideration^ 
it  is  manifestly  a  regulation  of  the  use  of  motor  vehicles  and 
not  an  attempted  prohibition  thereof.  It  ought,  therefore,  to 
be  construed  consistently  with  its  character  in  that  regard. 
The  gist  of  the  violation,  therefore,  must  be  not  the  mere  use 
of  the  motor  vehicle  by  the  owner,  but  the  failure  of  the  owner 
to  perform  the  statutory  duties  laid  upon  him  as  conditions 
precedent  to  its  use.  In  order  that  the  owner  may  be  constitu- 
tionally precluded  from  the  use  of  his  vehicle,  he  must  himself 
be  found  in  default  in  the  performance  of  some  statutory  duty 
imposed  upon  him  as  a  condition  precedent  to  its  use. 

Turning  now  to  Sees.  3,  7,  and  8  of  the  act  in  question, 
we  have  already  noted  that  they  require  a  registration,  or 
application  for  registration,  and  the  payment  of  the  required 
fee  by  the  owner  of  the  vehicle.  Thereupon  Sees.  5  and  6  of 
the  act  define  the  duties  of  the  secretary  of  state  in  relation  to 
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such  registration.    These  duties  include  that  of  forwarding  to 
the  owner,  without  expense,  **two  number  plates/' 

These  number  plates  being  furnished,  Sec.  12  casts  upon 
the  owner  the  duty  to  attach  them  to  his  vehicle  ''conspic- 
uously displayed."    If,  in  the  case  before  us,  the  number 
plates  had  been  received  by  the  defendant  and  he  had  failed 
to  use  them  in  the  manner  specified,  he  would  be  clearly  guilty 
of  violating  Sec.  12.    Assuming,  however,  as  the  rejected  evi- 
dence tended  to  show,  that  the  secretary  of  state  failed  to 
forward  the  number  plates,  manifestly  the  defendant  could 
not  be  in  default  for  failure  to  attach  them.    He  could  neither 
supply  them  himself  nor  substitute  others  for  them.    Section 
12  must  be  construed  in  the  light  of  Sec.  6.    Section  6  in 
terms  undertakes  that  number  plates  shall  be  furnished  to 
the  owner.    The  mandate  of  Sec.  12  that  such  number  plates 
shall  be  attached  to  and  conspicuously  displayed  upon  the 
vehicle  necessarily  rests  ijpon  the  implication  that  the  require- 
ments of  Sec.  6  shall  have  beenlSK^t  duly  performed.    Counsel 
for  the  state  do  not  contend  for  any|W«gr  in  the  legislature 
to  penalize  the  owner  of  a  vehicle  for  mfiW^^  *^^  ^^^ 
official  to  furnish  the  number  plates.    Their  conten^SSLJ^  ^^^^ 
he  is  subject  to  penalty  for  using  his  vehicle  before  geSiJ 
the  number  plates.    To  put  it  in  another  way,  that  he  is  sul 
to  penalty  for  not  desisting  from  the  use  of  his  vehicle  untO 
he  shall  receive  the  number  plates,  however  long  the  delay. 
But  to  compel  the  owner  to  desist  from  the  use  of  his  vehicle 
for  an  indefinite  length  of  time  because  of  the  inability  of  the  \ 

official  machinery  of  the  state  to  furnish  him  the  number 
plates,  as  contemplated  by  the  statute,  would  of  itself  amount 
to  a  very  practical  penalty  which  might  operate  more  seriously  \ 

upon  him  than  the  maximum  fine  imposed  by  the  statute.  ^ 

If  the  legislature  is  without  power  to  impose  upon  him  a  direct  i 

penalty  for  the  mere  default  or  failure  of  another,  the  statute  \ 

ought  not  to  be  construed  so  as  to  impose  an  indirect  penalty  i 

upon  him  under  the  same  circumstances  and  without  any  ] 

default  on  his  own  part.    The  owner's  right  to  the  use  of  his 
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vehicle  after  complying  with  the  statutory  duties  imposed 
upon  him  is  a  substantial  property  right.  It  is  common 
knowledge,  that  the  daily  business  of  thousands  of  people  in 
the  state  is  dependent  upon  the  daily  use  of  such  vehicles, 
it  is  a  matter  of  public  notoriety,  also,  that  the  machinery 
provided  by  the  state  for  the  furnishing  of  number  plates  has 
sometimes  proved  inadequate  to  meet  the  demands  upon  it; 
and  that  the  secretary  of  state,  without  fault  on  his  own  part, 
has  been  unable  sometimes  to  furnish  number  plates  to  those 
entitled  to  them  without  long  delay.  The  construction  of  the 
statute  which  is  contended  for  by  the  state  would  require 
many  thousands  of  vehicles  to  stand  unused  waiting  for  some 
belated  factory  to  perform  its  broken  contract  with  the  secre- 
tary of  state.  These  considerations  should  not  be  overlooked 
in  ascertaining  the  legislative  intent,  because  these  are  con- 
ditions which  arise  naturally  out  of  the  practical  operation 
of  the  law. 

It  is  urged  by  counsel  for  the  state  that  if  the  secretary 
of  state  failed  to  send  to  defendant  his  number  plates,  then  such 
official  is  himself  liable  for  violation  of  the  statute,  and  that 
defendant  has  his  remedy  against  him  for  such  breath  of  duty. 
We  see  no  substantial  aid  to  the  prosecution  in  this  suggestion. 
It  may  be  conceded  that  under  a  strict  and  literal  construction 
of  this  act  the  secretary  of  state  would  be  liable  to  punishment 
thereunder  for  his  failure  to  send  the  number  plates,  however 
helpless  he  might  be  to  do  so.  The  penal  provision  of  the 
act  is  Sec.  22,  as  follows : 

*'Sec.  22.  The  violation  of  any  of  the  provisions  of 
sections  from  three  to  fifteen  both  inclusive,  of  this  act  shall 
constitute  a  misdemeanor  punishable  by  a  fine  not  exceeding 
fifty  dollars." 

Thb  argument  only  emphasizes  the  absurdity  of  result 
to  which  we  would  be  logically  led  by  adopting  the  construe- 
tion  of  the  act  thus  contended  for.  It  is  practically  incon- 
ceivable that  the  legislature  intended  to  punish  a  state  official 
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for  failing  to  perform  an  official  act  which  for  the  time  being 
was  impossible.  It  is  quite  as  inconceivable  that  it  should 
intend  such  failure  to  result  in  penalty  to  a  private  citizen 
who  was  himself  helpless  either  to  prevent  or  to  supply  such 
failure. 

Assuming,  as  we  must,  that  the  defendant  could  have 
proved  the  facts  which  his  offered  evidence  tended  to  prove 
and  that  he  could  have  shown  himself  free  from  all  default 

in  the  performance  of  the  precedent  duties 

'  constraction :      imposed  upon  him  by  the  statute,  it  is  repug- 

legtoiative  In-     nant  to  every  sense  of  justice  that  he  should 

be  punished  for  his  mere  inability  to  obtain 
from  the  state  the  number  plates  due  him.  No  statute  ought 
to  be  construed  to  such  a  result  if  it  will  fairly  bear  a  different 
construction.  The  purpose,  of  course,  of  statutory  construc- 
tion is  to  ascertain  and  declare  legislative  intent  as  expressed 
in  the  statute.  It  has  often  been  held,  however,  that  where  a 
literal  construction  of  a  statute  leads  to  absurdity  or  to  mani- 
fest injustice  or  oppression,  the  court  will  not  be  bound  by 
literal  terms,  but  will  seek  a  construction  consistent  with  a 
sense  of  justice,  if  possible,  and  will  presume  such  to  have 
been  the  intent  of  the  legislature.  The  following  excerpts 
from  some  of  the  cases  sufficiently  support  this  proposition : 

"  'Acts  of  Parliament  are  to  be  construed  as  no  man 
that  is  innocent  or  free  from  injury  or  wrong  be  by  a  literal 
construction  punished  or  endangered.'  Margate  Pier  Co.  v. 
Hannam,  3  B.  &  A.  266.  '  If  a  literal  construction  of  the  words 
of  a  statute  be  absurd,  the  act  must  be  so  construed  as  to 
avoid  the  absurdity.'  State  v.  Clark,  29  N.  J.  96.  'AH  laws 
should  receive  a  sensible  construction.  General  terms  should 
be  so  limited  in  their  application  as  not  to  lead  to  injustice, 
oppression  or  an  absurd  consequence.  It  will  always,  there- 
fore, be  presumed  that  the  Legislature  intended  exceptions  to 
its  ItingBagp  whiefa  would  avoid  results  of  this  character.  The 
remm  of  the  law  in  such  cases  should  prevail  over  its  letter/ 
Umted  Stades  v.  Kirby,  74  U.  S.  482  (19  L.  Ed.  273).    'It  is 
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a  familiar  rule  that  a  thing  may  be  within  the  letter  of  the 
statute,  and  yet  not  within  the  statute,  because  not  within  its 
spirit  nor  within  the  intention  of  its  makers.  This  is  not  a 
substitution  of  the  will  of  the  judge  for  that  of  the  legislator, 
for  frequently  words  of  general  meaning  are  used  in  a  statute, 
words  broad  enough  to  include  the  act  in  question,  and  yet  a 
consideration  of  the  whole  legislation  or  of  the  circumstances 
surrounding  its  enactment  or  of  the  absurd  results  which 
follow  from  giving  such  broad  meaning  to  the  words  makes 
it  unreasonable  to  belieye  that  the  Legislature  inteuded  to 
include  the  particular  act.'  Trinity  v.  United  States,  143 
U.  S.  457  (12  Sup.  Ct  511,  36  L.  Ed.  226).  'A  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  makers.'  Jackson  v. 
CoUins,  3  Cow.  (N.  T.)  89.  See  also,  Ryegate  v.  Wardsbaro, 
30  Vt.  746;  Murray  v.  Hobsm,  10  Colo.  66  (13  Pac.  921) ; 
Commonwealth  v.  KimbdU,  24  Pick.  (Mass.)  366;  Whitney  v. 
Whitney,  14  Mass.  88 ;  Pierce  v.  Emery,  32  N.  H.  508 ;  Austin 
V.  State,  22  Ind.  App.  221  (53  N.  B.  481)/'  Staie  v.  O'NeU, 
147  Iowa  513,  533. 

The  manifest  purpose  of  requiring  registration  and  the 
display  of  ofScial  number  plates  is  (1)  to  accomplish  in  advance 
the  collection  of  the  license  or  registration  fee,  and  (2)  to 
furnish  a  means  of  identification  of  the  vehicle. 

The  pre-eminent  purpose,  however,  of  requiring  annual 
re-registration  and  annual  number  plates  (which  is  the  require- 
ment involved  in  the  case  at  bar)  is  to  accomplish  the  collection 
of  the  annual  fee.  Identification  is  not  aided  by  mere  re-regis- 
tration or  by  a  change  of  numbers  or  plates. 

According  to  the  offered  evidence  in  the  case  at  bar,  the 
re-registration  was  made ;  the  annual  fee  was  paid.  There  was 
no  evasion  of  means  of  identification.  On  the  contrary,  the 
defendant  carried  on  display  his  1912  number  plates  as  such. 
No  better  means  of  identification  were  available.  Having 
responded  to  the  purpose  and  spirit  of  the  law,  and  having 


80  Statb  v.  Oi8h.  [168  Iowa 

performed  its  letter  as  to  every  duty  precedent  imposed  upon 
him,  the  defendant  is  haled  for  punishment  only  because  the 
ofSciial  machinery  of  the  state  temporarily  failed  to  perform 
the  impossible  task  laid  upon  it. 

We  reach  the  conclusion,  therefore,  that  Sec.  12  must  be 
read  as  pursuant  to  Sec.  6.  If  the  owner  of  a  motor  vehicle 
is  otherwise  free  from  default,  his  duty  to  attach  and  display 
his  number  plates  as  provided  in  Sec.  12  cannot  arise  until 
such  number  plates  due  him  shall  have  been  furnished  by  the 
secretary  of  state,  as  required  by  Sec.  6,  and  implied  by  such 
Sec.  12  as  a  fact  accomplished.  This  duty  iiliposed  upon  the 
owner  by  Sec.  12  arises  out  of,  and  follows  after,  the  per- 
formance of  the  requirements  imposed  upon  the  state  official 
by  Sec.  6.  It  is  therefore  necessarily  in  abeyance  until  such 
antecedent  requirement  be  performed.  Any  other  construc- 
tion would  impose  upon  him  an  impossible  duty.  It  is  an 
old  legal  maxim,  applicable  to  criminal  cases  especially,  that 
there  can  be  no  obligation  to  perform  the  impossible ;  Impossi- 
hUium  nulla  dbligatio  est.  For  an  application  of  this  maxim, 
see  authorities  cited  in  21  Cyc.  1741.  It  follows,  therefore, 
that  defendant's  offered  evidence  tended  to  prove  that  on 
May  29, 1913,  he  was  not  himself  in  default  as  to  any  regula- 
tory condition  precedent  to  his  right  to  use  his  vehicle. 
Granted  that  his  use  of  the  vehicle  without  displaying  the 
number  plates  was  sufficient  prima-facie  evidence  against  him 
as  tending  to  show  his  default,  we  hold  that  he  was  entitled  to 
show  affirmatively  as  a  defense  that  he  had  complied  with  all 
the  requirements  of  the  statute  on  his  own  part  and  had  failed 
to  receive  his  number  plates  through  no  fault  of  his  own. 

This  construction  saves  the  spirit  of  the  act  and  perhaps 
its  validity.  If  there  is  any  evasion  of  the  letter  of  the  act,  it 
is  only  because  ''the  letter  killeth,''  as  it  is  sometimes  wont 
to  do. 

2.  Considerable  attention  has  been  devoted  by  appellant 's 
counsel  to  the  constitutionality  of  the  act  as  a  whole.    The 
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main  ground  of  attack  has  been  upon  that  feature  of  the 

statute  which  imposes  a  registration  fee  in 
'  TioMAL^w :  lieu  of  all  other  forms  of  taxation.  The  argu- 
ment is  that  this  adopts  a  special  method  of 
taxation  for  this  particular  property  and  a  special  method  of 
distribution  of  the  taxes  thus  collected,  so  as  to  deprive  certain 
municipalities  from  all  benefits  of  such  taxation.  The  objec- 
tionable features  of  the  statute  in  this  regard  are  all  contained 
in  Sec.  9.  This  section  provides  for  the  cancellation  of  all 
assessments  of  motor  vehicles  upon  the  assessors'  books,  and 
provides  for  an  exemption  from  all  taxation  except  the  regis- 
tration fee.  If  appellant's  contention  were  sustained  in  this 
regard,  it  would  avail  him  nothing  in  this  case.  Our  pro- 
nouncement, therefore,  would  be  mere  dictum.  The  statute  in 
question  involves  not  only  the  taxing  power,  but  the  police 
power  of  regulation  as  well.  If  we  were  to  strike  down  Sec. 
9,  which  section  alone  involves  the  exercise  of  the  taxing  power, 
it  would  still  leave  the  remainder  of  the  act  quite  intact  and 
independent  and  involving  only  an  exercise  of  the  police  power. 
That  a  reasonable  fee  may  be  imposed  as  an  incident  to  the 
exercise  of  the  police  power  of  regulation  is  too  well  settled  to 
require  citation  of  authorities.  Standard  Stock  Food  Com- 
pany  v.  Wright,  225  U.  S.  540;  Engel  v.  O'Malley,  219  U.  S. 
128 ;  St.  Louis  V.  WUliams,  235  Mo.  503 ;  139  S.  W.  340. 

Appellant  does  not  assail  the  registration  fee  as  being 
excessive.  His  own  position  is  that  he  paid  it  and  without 
protest.  To  strike  out  Sec.  9,  therefore,  would  open  no  door 
of  escape  to  the  defendant,  but  on  the  contrary  would  subject 
his  motor  vehicle  to  assessment  and  taxation  by  the  regular 
taxing  ofBcials. 

3.  The  dissenting  opinion  filed  herewith  renders  it  neces- 
sary that  a  few  further  facts  be  detailed.  The  emphasis  of 
the  dissent  seems  to  be  put  upon  the  suggestion  that  the  date 

4.  ihi,.ctm,kt:  ^'  ^^^  off^^  ^  *"^«d  '^  ^"^  information, 
ttJw?*^art?'  ^M  May  29,  1913,  was  not  material  and  that 
^^  the  defendant  might  have  been  found  guilty 

for  violation  of  the  statute  as  of  April  26, 1913.   The  defendant 
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himself  testified:  ^'I  didn't  start  using  my  machine  until  the 
twenty-sixth  day  of  April."  Granting  the  foregoing  to  be 
sufficient  to  permit  the  affirmative  inference  that  the  defendant 
did  use  his  vehicle  on  that  date,  there  was  no  claim  in  the 
trial  below  that  the  state  was  entitled  to  a  conviction  for  such 
offense,  nor  would  the  evidence  in  the  record  before  us  sustain 
a  conviction  as  for  an  offense  committed  on  any  other  date 
than  May  29, 1913. 

The  defendant  was  arrested  at  Iowa  Falls  in  Hardin 
County  on  the  evening  of  May  29, 1913,  under  an  information 
charging  him  with  the  violation  of  the  statute  on  such  date  in 
Hardin  County.  He  was  convicted  before  a  justice  of  the 
peace  and  appealed  to  the  Hardin  District  Court.  The  de- 
fendant was  not  a  resident  of  Hardin  County.  He  was  a 
resident  of  Blairsburg  in  Hamilton  County.  On  May  29,  he 
came  in  his  vehicle  to  Iowa  Falls  to  attend  a  funeral.  While 
there  he  was  arrested,  as  already  indicated.  There  is  no  sug- 
gestion of  evidence  in  the  record  that  the  defendant  had  ever 
operated  his  vehicle  in  Hardin  County  prior  to  that  date. 
If  he  was  not  guilty  of  committing  the  offense  on  May  29, 
then,  under  the  evidence,  he  was  not  guilty  of  any  offense  at 
any  time  within  the  jurisdiction  of  the  Hardin  County  courts. 
If  it  were  true,  therefore,  that  he  had  operated  his  vehicle  on 
April  26  in  his  home  county  while  he  was  in  default  in  the 
payment  of  his  annual  registration  fee,  this  would  not  justify 
his  conviction  in  Hardin  County  under  this  information. 

The  significance  of  these  dates  is  that  the  defendant 
offered  to  prove  that  on  April  26,  1913,  he  remitted  to  the 
secretary  of  state  the  full  registration  fee  of  $12.96  by  bank 

draft  drawn  to  the  order  of  the  secretary  of 
era  ting  aiito-^    State.    The  Cancelled  draft  bearing  such  date 

mobile  with-  «•        ,  .  .  -i  -.  ^    i        , 

out  Diatea :        was  offered  m  evidence  and  was  ruled  out  on 

non-default. 

the  objection  of  the  state.  The  defendant  also 
offered  in  evidence  the  receipt  of  the  secretary  of  state  for 
such  fee,  such  receipt  being  as  follows : 
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"State  of  Iowa,  Department  of  State,  W.  S.  Allen,  Sec- 
retary. C.  G.  Watkins,  Deputy.  B.  S.  Hayward,  Chief 
Deputy.  Motor  Vehicle  Department.  Certificate  No.  52607. 
Fee  Paid,  $12.96. 

"Des  Moines,  Iowa,  May  27, 1913.  This  is  to  certify  that 
B.  H.  Oish  of  Blairsburg,  Iowa,  has  registered  an  Automobile 
described  in  application  on  file  in  this  department  and  has 
paid  the  fee  required  by  law  for  the  period  ending  December 
31,  1913. 

W.  S.  Allen,  Secretary  of  State. 
By  K. 
Number  assigned  52607." 


YY 


The  state  objected  to  this  evidence  on  the  ground  that 
''the  sole  and  only  question  being  tried  in  this  case  is  the 
question  whether  the  defendant  operated  a  motor  vehicle  on 
the  public  highway  of  this  state  on  May  29,  1913,  without  it 
having  on  a  registration  plate  for  the  year  1913,  and  for  the 
reason  that  Exhibit  'B'  is  incompetent  and  immaterial.'' 

The  question  was  thus  squarely  presented  whether  it  was 
open  to  the  defendant  to  prove  that  he  was  free  from  default 
on  his  own  part  in  that  he  had  complied  with  all  the  require- 
ments of  the  statute  on  his  part  within  such  time  as  to  have 
entitled  him  to  the  receipt  of  the  number  plates  from  the  state 
official  prior  to  May  29,  the  date  of  his  arrest  in  Hardin 
County.  The  adverse  ruling  closed  this  door.  "We  hold  that 
such  fact,  if  proved,  was  available  to  him  and  that  the  prof- 
fered evidence  should  have  been  received. 

Whether  the  defendant  was  necessarily  in  default  prior 
to  April  26,  by  his  failure  to  pay  the  registration  fee  prior  to 
such  date  and  while  his  vehicle  was  not  in  operation,  is  a 
question  not  material  to  our  present  consideration.  He 
terminated  such  default,  if  any,  by  payment  on  such  date. 
Previous  default  would  not  render  him  a  permanent  outlaw. 
Even  though  in  default,  he  was  under  continued  obligation 
to  pay.    By  performing  his  obligation  on  that  date,  he  dis- 
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charged  it  in  full.  He  became  thereby  entitled  to  his  number 
plates  within  a  reasonable  time  and  in  the  ordinary  course  of 
mail  or  express. 

We  shall  not  be  swift  to  find  any  obstacle  at  any  time 
to  the  diligent  enforcement  of  the  statute  under  consideration. 
It  goes  without  saying  that  every  person  liable  thereunder  for 
registration  fees  should  be  required  to  pay  the  same  and 
should  be  punished  for  operating  a  car  without  such  payment. 
Where  a  defendant  is  found  guilty  in  a  prosecution  under 
this  statute,  it  is  provided  that  judgment  shall  be  entered 
against  him  not  only  for  the  fine  imposed,  but  also  for  the 
amount  of  the  registration  fee  due  from  him.  The  amount  of 
such  registration  fee  thus  collected  is  to  be  thereupon  remitted 
to  the  secretary  of  state.  This  proviso  of  the  statute  rests 
upon  the  assumption  that  failure  to  pay  the  registration  fee 
may  be  deemed  as  of  the  very  gist  of  the  offense  charged 
thereunder.  However,  to  punish  an  owner  for  alleged  viola- 
tion of  this  statute  when  his  money  has  lain  for  weeks  in  the 
ofSce  of  the  secretary  of  state  and  while  he  himself  has  fully 
performed  every  act  which  the  statute  requires  or  permits 
him  to  do  as  a  condition  precedent  to  the  receipt  of  his  number 
plates,  is  not  an  enforcement  of  the  statute  in  any  just  sense. 
To  enter  judgment  against  him  for  a  registration  fee  which 
had  already  been  receipted  for  by  the  secretary  of  state  would 
be  mere  travesty. 

We  hold,  therefore,  as  already  indicated,  (1)  That  where 
the  owner  of  a  motor  vehicle  has  fully  conl^lied  with  all  the 
requirements  of  Sees.  3,  7,  and  8  of  the  statute  so  as  to  entitle 
.him  to  receive  number  plates  from  the  secretary  of  state  as 
provided  by  Sec.  6,  and  where  he  fails  to  receive  his  number 
plates  within  a  reasonable  time  through  no  default  of  his 
own,  then  he  is  not  guilty  of  violation  of  the  statute  by  a 
mere  failure  to  attach  such  number  plates.  In  such  case,  the 
duty  to  attach  the  plates  as  required  by  Sec.  12  can  only  arise 
after  the  requirements  of  Sec.  6  shall  have  been  performed  by 
the  secretary  of  state.    In  such  case,  also,  the  failure  of  the 
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secretary  of  state  to  comply  with  the  requirements  of  Sec.  6 
cannot  operate  as  a  bar  against  the  operation  of  the  vehicle 
by  the  owner. 

(2)  That  the  proffered  evidence  rejected  by  the  court 
below  was  competent  and  material  ifi  support  of  the  defense 
herein  considered,  and  it  shoiQd  have  been  received. 

The  judgment  below  is  therefore  reversed. — Reverted  and 
Remanded. 

Ladd,  C.  J.y  Wbavbb,  Pbeston,  Gaynob  and  Withbow, 

JJ.,  concur.    Deeicer,  J.,  dissenting. 

• 

DEEMEBy  J. — (Dissenting).  The  majority  have,  in  my 
opinion,  made  the  case  turn  upon  a  proposition  not  contended 
for  in  argument,  and  one  not  fairly  arising  on  the  record.  As 
I  understand  the  printed  record  it  shows  that  defendant  pur- 
chased and  began  using  his  automobile  in  the  year  1911.  He 
paid  his  taxes  thereon  for  that  year,  and  also  for  the  year 
1912;  but  did  nothing  toward  paying  his  taxes  and  securing 
his  number  plates  for  the  year  1913  until  April  26,  of  that 
year.  Appellant  told  at  least  two  witnesses  that  he  had  been 
running  his  car  during  the  whole  of  the  year  1913,  down  to 
the  time  of  his  arrest  on  May  29th,  with  no  other  than  his 
1912  number  plates  on.  Defendant  himself  admitted  on  the 
witness  stand  that  he  started  using  his  machine  with  the  1912 
number  plates  on,  on  April  26,  1913,  which  was  the  very  day 
he  sent  his  money  to  the  secretary  of  state,  without  giving  the 
state  ofiScials  any  time  to  accept  the  amount  sent,  to  send  the 
official  receipt,  or  the  number  plates  for  1913. 

It  is  true  that  the  secretary  of  state  did  not  send  an 
official  receipt  until  May  27,  1913,  and  there  is  no  showing  as 
to  when  it  reached  the  defendant.  It  is  also  true  that  defen- 
dant was  arrested  on  May  29th  and  that  the  information  filed 
against  him  alleged  his  violation  of  the  law  as  on  May  29, 1913. 

The  statute  upon  which  the  charge  was  based  is  both  a 
revenue  measure  and  a  police  regulation.  Unless  it  be  so 
construed,  it  is,  in  my  opinion,  unconstitutional ;  for  construed 
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as  a  police  regulation  the  fee  charged  is  so  large  as  to  wholly 
defeat  the  law.    So  far  as  material,  it  reads  as  follows : 

*  *  Sec.  3.  Every  owner  of  a  motor  vehicle  which  shall  be 
operated  or  driven  upon  the  public  highways  of  this  state  shall, 
except  as  herein  otherwise  expressly  provided,  cause  to  be  filed 
in  the  office  of  the  secretary  of  state,  a  verified  application  for 
registration  on  a  blank  to  be  furnished  by  the  secretary  of 
state  for  that  purpose,  containing:  (a)  a  brief  description  of 
the  motor  vehicle  to  be  registered,  including  the  name  of  the 
manufacturer  and  factory  number  of  such  vehicle,  the  char- 
acter and,  if  the  motive  power  be  derived  from  the  products 
of  petroleum,  the  amount  of  the  motive  power  stated  in  figures 
of  horse  power  in  accordance  with  the  rating  established  by 
the  Association  of  Licensed  Automobile  Manufacturers,  and 
the  number  of  cylinders,  bore  and  stroke  of  each;  (b)  the 
name  and  post-office  address  with  street  number  if  in  a  city, 
including  county  and  business  address  of  the  owner  of  such 
motor  vehicle. 

"Sec.  5.  Upon  receipt  of  an  application  for  registration 
of  a  motor  vehicle,  as  provided  in  this  act,  the  secretary  of 
state  shall  file  such  application  in  his  office  and  register  such 
motor  vehicle  with  the  name,  post-office  address  and  business 
address  of  the  owner,  manufacturer  or  dealer,  as  the  case  may 
be  together  with  the  facts  stated  in  such  application,  in  a  book 
or  index  to  be  kept  for  the  purpose,  under  the  distinctive 
number  assigned  to  such  motor  vehicles  by  the  secretary  of 
state,  which  book  or  index  shall  be  open  to  public  inspection 
during  reasonable  business  hours. 

"Upon  the  filing  of  such  application  and  the  payment  of 
the  fee  hereinafter  provided,  the  secretary  of  state  shall  assign 
to  such  motor  vehicle  a  distinctive  number,  and  without 
expense  to  the  applicant,  issue  and  deliver  or  forward  by  mail 
or  express  to  the  owner  a  certificate  of  registration,  in  such 
form  as  the  secretary  of  state  shall  prescribe,  and  two  number 
plates.    In  the  event  of  the  loss,  mutilation  or  destruction  of 
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any  number  plate,  the  owner  of  a  registered  motor  vehicle,  or 
manufacturer  or  dealer,  as  the  case  may  be,  may  obtain  from 
the  secretary  of  state  a  duplicate  thereof  upon  filing  in  the 
office  of  the  secretary  of  state  an  affidavit  showing  such  facts 
and  the  payment  of  a  fee  of  one  dollar ;  duplicate  certificates 
of  registration  may  be  issued  by  the  secretary  of  state,  in  like 
cases,  without  the  payment  of  any  fee  therefor. 

'^  Registration  shall  be  renewed  annually  in  the  same 
manner  and  upon  the  payment  of  the  annual  fee  as  provided 
in  section  eight  (8)  for  registration,  to  take  effect  on  the  first 
day  of  January  in  each  year;  provided,  that  the  secretary  of 
state  shall  withhold  the  re-registration  of  any  motor  vehicle 
the  owner  of  which  shall  have  failed  to  register  the  same  for 
any  previous  period  or  periods  for  which  it  appears  that  reg- 
istration should  have  been  made,  until  the  fee  for  such  pre- 
vious period  or  periods  shall  be  paid.  All  certificates  of 
registration  issued  under  the  provisions  of  this  act  shall  expire 
on  the  last  day  of  the  calendar  year  in  which  they  were  issued. 

''The  following  fee  shall  be  paid  to  the  secretary  of  state 
upon  the  registration  or  re-registration  of  a  motor  vehicle  in 
accordance  with  the  provisions  of  this  act ;  eight  dollars  ($8.00) 
upon  the  registration  of  a  motor  vehicle  having  a  rating  of 
twenty  (20)  horse  power  or  less;  and  for  each  such  vehicle 
which  shall  exceed  twenty  (20)  horse  power  in  rating,  the 
owner  shall  pay  at  the  rate  of  forty  (40)  cents  per  horse 
I>ower;  provided,  that  if  a  motor  vehicle  shall  have  been 
licensed  for  four  separate  successive  years  under  the  laws  of 
ttiis  state,  and  for  which  there  shall  have  been  paid  four 
registration  fees  as  provided  by  statute  therefor,  or  any  motor 
vehicle  which  shall  have  been  in  use  for  a  period  of  not  less 
than  four  years  prior  to  August  first  of  such  registration 
I)eriod  for  which  registration  is  about  to  be  made,  the  annual 
registration  fee  thereafter  shall  be  one-half  that  amount ;  and 
further  provided,  that  the  annual  fee  for  the  registration  or 
re-registration  of  any  electric  or  steam  motor  vehicle  in  accord- 
ance with  the  provisions  of  this  act  shall  be  fifteen  ($15.00) 
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dollars;  .  .  .  and  provided  farther,  that  the  fee  for 
re^stering  any  theretofore  unregistered  motor  vehicle  under 
the  provisions  of  this  act,  which  motor  vehicle  shall  be  pur- 
chased on  or  after  August  first  of  any  year,  shall  be  one-half 
of  the  annual  fee  therefor,  for  the  remainder  of  that  calendar 
year ;  and  provided  further,  that  each  manufacturer  or  dealer 
selling  or  otherwise  disposing  of  motor  vehicles,  theretofore 
unregistered  in  this  state,  to  residents  of  this  state  shall  report 
to  the  secretary  of  state  each  such  sale  made  on  or  after  August 
first  of  each  calendar  year;  such  reports  shall  be  made  <m 
blanks  to  be  furnished  by  the  secretary  of  state  upon  request, 
and  shall  be  made  in  such  manner  as  he  may  direct;  and 
provided  further,  that  no  motor  vehicle  shall  be  registered 
for  less  than  the  annual  fee  because  of  its  having  been  pur- 
chased on  or  after  September  first  until  such  manufacturer's 
or  dealer's  report  shall  have  been  filed  as  herein  provided. 

''The  registration  fees  imposed  by  this  act  upon  motor 
vehicles,  other  than  those  of  manufacturers  and  dealers,  shall 
be  in  lieu  of  all  taxes,  general  or  local,  to  which  motor  vehicles 
may  be  subject.  It  shall  be  the  duty  of  the  county  auditor  of 
each  county  to  cancel  all  assessments  entered  upon  the 
assessor's  books  against  automobiles  for  1911,  and  no  assess- 
ments upon  automobiles,  as  made  by  assessors  for  1911,  shall 
be  carried  upon  the  tax  lists. 

''Upon  the  sale  or  transfer  of  a  motor  vehicle  registered 
in  accordance  with  the  provisions  of  this  act,  the  vendor  shall 
immediately  give  notice  thereof  with  his  name,  post-ofiSce 
address  and  registration  number,  and  the  name  and  address  of 
the  vendee,  to  the  secretary  of  state,  and  the  vendee  shall, 
within  ten  days  after  the  date  of  such  sale  or  transfer,  notify 
the  secretary  of  state  thereof  upon  a  blank  furnished  promptly 
by  him  for  that  purpose,  stating  the  name,  post-office  address, 
and  business  address  of  the  previous  owner,  the  number  under 
which  such  motor  vehicle  is  registered,  and  the  name,  i)ost- 
office  address,  with  street  number  if  in  a  city,  including  county 
and  business  address,  of  the  vendee.    Upon  filing  such  state- 
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ment  duly  verified  such  vendee  shall  pay  to  the  secretary  of 
state  a  fee  of  one  dollar,  and  upon  receipt  of  such  statement 
and  fee  the  secretary  of  state  shall  file  such  statement  in  his 
office  and  note  upon  the  registration  book  or  index  such  change 
iu  ownership. 

''Upon  the  sale  of  a  motor  vehicle  by  a  manufacturer  or 
dealer,  the  vendee  shall  at  once  make  application  by  mail  or 
otherwise  for  registration  thereof,  after  which  he  may  operate 
the  same  upon  the  public  highways  without  its  individual 
number  plates  thereon  for  a  period  of  not  more  than  fifteen 
(15)  days,  providing  that  during  such  period  the  motor  vehicle 
shall  have  attached  thereto,  in  accordance  with  the  provisions 
hereof,  metal  number  plates  to  be  furnished  by  the  secretary 
of  state  to  the  dealer  as  provided  in  Sec.  15  bearing  the  regis- 
tration number  of  the  manufacturer  or  dealer  under  which  it 
might  previously  have  been  operated  for  demonstration  pur- 
poses ;  and  provided  further,  that  no  manufacturer  or  dealer 
shall  permit  the  use  of  his  demonstration  or  registration  num- 
ber by  such  vendee  imtil  application  for  registration  be  so 
made  as  aforesaid,  and  it  shall  be  his  duty  to  assist  the  vendee 
in  making  out  and  filing  his  said  application  for  registration, 
and  for  that  purpose  to  keep  on  hand  a  supply  of  blanks  to  be 
furnished  by  the  secretary  of  state  up<m  request. 

^'No  person  shall  operate  or  drive  a  motor  vehicle  on  the 
public  highways  of  this  state  after  the  fourth  of  July,  nineteen 
hundred  eleven,  unless  such  vehicle  shall  have  a  distinctive 
number  assigned  to  it  by  the  secretary  of  state,  and  two 
number  plates  with  numbers  corresponding  to  that  of  the 
certificate  of  registration  conspicuously  displayed,  one  on  the 
front  and  one  on  the  rear  of  such  vehicle,  each  securely  fastened 
so  as  to  prevent  the  same  from  swinging. 

''Registration  provided  for  in  section  fifteen  (15)  shall 
be  renewed  annually  in  the  same  manner  and  on  the  payment 
of  the  same  fee  as  provided  in  section  fifteen  (15)  for  original 
registrations,  such  renewal  to  take  effect  on  the  first  day  of 
January  of  each  year.    The  provisions  of  section  seven  (7) 
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relating  to  renewals  and  duration  of  renewals  under  this  act 
shall  apply  to  registrations  and  re-registrations  under  this 
section.  Within  sixty  (60)  days  after  the  first  of  January 
annually,  the  secretary  of  state  shall  prepare  and  forward  to 
the  county  attorney  of  each  county  a  list  of  the  owners  of 
motor  vehicles  in  said  county,  who  may  have  failed  or  neglected 
to  pay  the  registration  fee  required  by  this  act,  whereupon 
the  county  attorney  shall  immediately  proceed  to  enforce  the 
provisions  of  this  act,  as  herein  provided. 

**The  violation  of  any  of  the  provisions  of  sections  from 
three  to  fifteen,  both  inclusive,  of  this  act  shall  constitute  a 
misdemeanor  punishable  by  a  fine  not  exceeding  fifty  dollars; 
provided,  that  on  conviction  for  a  violation  of  sections  ei^t 
and  twelve  hereof,  or  either  of  them,  in  case  such  motor  vehicle 
shall  not  have  been  registered  as  required  by  this  act,  the  court 
shall  enter  judgment  against  and  collect  from  the  person  or 
persons  so  convicted,  in  addition  to  the  penalty  hereinabove 
provided,  such  sum  as  may  be  sufficient  to  pay  the  proper 
registration  fee  for  said  motor  vehicle  so  unlawfully  driven  or 
operated,  and  forward  such  fee  to  the  secretary  of  state  at 
once,  for  the  proper  registration  of  such  motor  vehicle." 
(Acts  Thirty-fourth  General  Assembly,  Ch.  72,  as  amended  by 
Acts  Thirty-fifth  General  Assembly,  Ch.  130.) 

Provisions  are  also  made  for  the  suspension  and  revoca- 
tion of  the  privilege  granted  under  these  and  other  sections, 
and  penalties  are  imposed  for  the  violation  of  other  provisions 
of  this  act.  The  sections  quoted,  with  others  for  the  distribu- 
tion of  the  funds,  clearly  indicate  that  this  is  a  revenue  meas- 
ure, as  well  as  a  i>olice  regulation,  and  that  the  fiscal  year 
begins  on  the  first  day  of  January.  As  I  read  the  law,  if  one 
was  the  owner  of  an  automobile  on  the  31st  day  of  December, 
1912,  it  was  his  duty  on  or  before  that  day  to  send  in  his 
application,  especially  if  he  expected  to  operate  his  machine 
during  the  coming  year,  1913.  The  tax  was  due  January  1st, 
and  became  delinquent  not  later  than  sixty  days  after  that 
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time;  for  at  the  expiration  of  the  sixty  days  after  January 
1st,  the  secretary  of  state  was  required  to  send  a  list  of  all 
automobile  owners  who  had  not  paid  their  license  (or  tax)  to 
the  county  attorneys  of  the  respective  counties,  which  attorneys 
are  required  to  enforce  the  provisions  of  the  act. 

Although  not  in  my  opinion  necessary  to  a  proper  decision 
of  this  case,  I  am  disposed  to  think  that  this  tax  may  be  col- 
lected by  the  county  attorney  after  the  expiration  of  the  sixty 
days,  from  every  owner  of  an  automobile  on  January  1st  of 
each  year,  although  he  may  not  expect  to  use  his  machine  that 
year  at  all.  Automobiles  are  not  exempted  from  taxation 
either  by  this  act  or  any  other.  A  specific  tax  is  fixed  in  lieu 
of  all  others,  and  this  tax  is  collected  by  a  different  adminis- 
trative body  and  distributed  in  a  different  manner  from  other 
taxes  on  personal  property ;  but  it  is  none  the  less  a  tax,  and 
the  tax  is  not,  I  think,  imposed  on  the  use  of  the  machine  but 
on  the  ownership  thereof.  All  personal  property  should  bear 
its  just  proportion  of  the  taxes,  whether  used  or  not,  and  I  do 
not  see  any  evidence  of  an  intent  on  the  part  of  the  legislature 
to  exempt  automobiles  which  remain  inactive  for  any  portion 
or  the  whole  of  a  year,  from  the  burdens  of  taxation.  If  such 
be  the  intent,  then  one  owning  a  machine  on  the  first  day  of 
January  may  permit  it  to  remain  idle  until  after  July  first, 
and  then  make  his  application  and  pay  but  one-half  the  tax, 
although  he  had  been  the  owner  of  the  machine  for  the  entire 
year.  Moreover,  he  may  buy  a  machine  after  July  first,  and 
if  he  does  not  run  it  during  the  remainder  of  the  season,  he  is 
exempt  f roin  all  taxes  during  the  remainder  of  that  year. 

If  the  taxing  feature  is  upon  the  operation  rather  than 
on  the  ownership  of  the  machine,  what  becomes  of  Sec.  16  of 
the  act,  requiring  the  county  attorney  to  collect  taxes  from 
the  owners  of  automobiles  in  his  county  who  have  not  complied 
with  the  provisions  of  the  actf  It  seems  to  me,  further,  that 
automobiles  are  only  exempt  from  the  general  tax  in  the  event 
the  owners  pay  the  taxes  imposed  under  the  new  law,  or, 
speaking  more  accurately,  that  these  taxes  are  in  lieu  of  all 
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others.  The  greater  part  of  the  money  collected  is  redis- 
tributed to  the  counties,  and  is  used  as  a  tax  and  it  seems  to 
me  that  this  tax  is  and  must  be  collectible  in  some  manner, 
and  doubtless  by  an  action  at  law  against  the  party  in  def  aiQt. 
When  the  tax  is  once  paid,  the  machine  may  be  registered  by  a 
purchaser  from  the  owner  during  the  fiscal  year  at  an  expense 
of  but  one  dollar,  and  it  is  incumbent  upon  the  vendor  to  give 
notice  of  his  sale  or  transfer.  However,  I  do  not,  as  already 
stated,  regard  this  as  a  controlling  feature  of  the  case. 

As  to  the  police  features  of  the  case,  the  provision  as  to 
display  of  number  plates,  with  the  annual  change  in  color, 
it  seems  to  me  that  this  is  not  only  for  the  purpose  of 
identifying  the  owner,  but  also  a  method  whereby  the  local 
taxing  officials  may  know  that  the  owner  has  paid  his  tax. 
Why  the  change  in  color  of  the  plate  each  year  save  as  a  means 
of  enforcing  th6  payment  of  the  tax  t 

It  is  said  that  the  defendant  did  all  that  was  required  of 
him,  and  that  he  was  therefore  entitled  to  run  his  machine, 
after  sending  a  draft  to  the  secretary  of  state,  although  he 
had  not  received  his  number  plates,  and  was  operating  in 
plain  violation  of  the  statute.  The  reasons  given  for  this  con- 
clusion are  that  any  other  construction  of  the  statutes  would 
make  them  absurd,  and  also  because  it  required  of  defendant 
the  performance  of  the  impossible.  The  majority  uphold  the 
constitutionality  of  the  law  in  all  its  particulars,  and  the 
defendant  escapes  punishment  for  the  sole  and  only  reason 
that  he  was  not  in  default;  that  he  had  done  everything 
required  of  him,  and  that  the  blame  was  wholly  with  the  secre- 
tary of  state,  or  with  some  of  the  employees  in  that  office. 

It  is  conceded  that  the  defendant  did  not  pay  his  tax,  or 
offer  to  do  so,  until  April  26th ;  that  he  commenced  running 
his  machine  on  the  very  day  he  sent  his  draft  to  the  secretary 
of  state;  and  that  he  did  not  have  the  1913  number  plates  on 
his  machine  as  required  by  law,  at  any  time  prior  to  his  arrest 
on  May  29th. 

Under  these  concessions,  to  say  nothing  of  admissions 
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made  by  the  defendant,  which  were  undented,  that  he  had  been 
operating^  his  machine  during  the  whole  of  the  year  1913, 
down  to  May  29th,  with  none  but  his  1912  number  plates  dis- 
played, I  think  he  was  clearly  guilty  of  the  offense  charged 
against  him,  and  that  we  should  not  search  for  some  method 
of  escape  for  him.  Under  no  construction  of  the  law  would 
he  be  permitted  to  operate  his  machine  from  the  day  he  sent 
his  draft  to  the  secretary  of  state.  The  latter  official  would 
have  a  reasonable  time  to  acknowledge  the  receipt,  assign  the 
number,  and  send  number  plates,  and  during  this  reasonable 
time,  which  would  necessarily  be  dependent  upon  the  circum- 
stances of  the  office  and  other  things  indicative  of  the  reason- 
ableness of  the  delay,  the  defendant  would  not  be  justified  in 
operating  his  machine  in  violation  of  the  statute. 

Impossibility  of  performance  is  quite  as  available  to  the 
secretary  of  state  as  to  the  defendant,  and  just  as  much  an 
excuse  for  him.  Indeed  I  doubt  if  there  is  any  question  of 
imi>06sibility  of  performance  in  the  case.  It  was  quite  possible 
for  defendant  to  have  ceased  operating  his  machine  until  the 
law  was  complied  with.  He  did  not  have  to  operate  his 
machine  at  all,  much  less  to  operate  it  without  the  required 
number  plates.  Had  he  kept  his  machine  in  the  bam  or  garage 
he  would  not  have  been  arrested  for  violation  of  the  police 
feature  of  this  act.  He  chose  to  take  his  chances  on  violating 
it,  and  the  most  that  can  be  said  of  his  case  is  that  he  is  com- 
pelled to  rely  upon  the  default  of  another  as  an  excuse  for 
his  act.   This  I  do  not  think  he  is  legally  entitled  to  do. 

The  statute  is  not  absurd  even  if  it  be  construed  as  the 
state  contends  it  should  be.    It  may  be  burdensome ;  but  that . 
is  no  reason  for  setting  aside  a  valid  police  regulation.    All 
police  regulations  are  more  or  less  burdensome,  and  interfere 
with  what  some  men  think  is  their  personal  liberty,  but  this  is 

no  reason  for  setting  them  aside  or  declaring  them  invalid. 

• 

Police  regulations  are  for  the  common  good,  and  although 
burdensome  on  the  individual,  the  greater  good  to  all  is  deemed 
paramount  to  individual  convenience.     Better  allow  these 
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dangerous  machines  to  remain  in  their  stables  for  a  time,  even 
if  the  secretary  of  state  be  somewhat  negligent,  than  to 
endanger  life  and  property. 

It  is  said  the  old  number  would  sufficiently  identify  the 
defendant.  If  so,  why  require  a  change  of  number  and  a 
change  of  color  each  yeart  To  such  identification  it  would  be 
necessary  for  one  desirous  of  identification  to  notice  not  only 
the  number,  but  the  color  or  shape  of  the  plate  or  perhaps 
both,  and  this  although  the  night  might  be  dark  and  the  color 
obscured  by  dust.  At  any  rate,  the  law  prescribed  what  the 
identification  plates  shall  be  for  each  year,  and  the  owner  or 
driver  haia  no  power  to  substitute  another,  even  though  it 
might  be  his  name  and  address  in  large  letters  or  figures,  con- 
spicuously painted  or  displayed.  The  doctrine  of  impossibility 
is  not  in  the  case,  and  the  statute  is  not  unreasonable  in  its 
terms. 

The  secretary  of  state  is  not  relieved  of  liability  to  one 
injured  in  any  way  for  the  non-performance  of  his  duties,  and 
he  cannot,  in  my  opinion,  either  by  action  or  inaction,  inten- 
tional or  unintentional,  relieve  another  from  his  duty  to 
observe  a  proper  police  regulation  of  the  state. 

But  aside  from  all  of  this,  and  as  completely  answering, 
to  my  mind,  every  claim  made  for  and  on  behalf  of  the 
defendant,  whether  in  argument  of  his  counsel  or  otherwise, 
is  the  fact,  conceded  of  record,  that  defendant  himself  was  at 
all  times  at  fault,  and  therefore  in  no  position  to  take  advantage 
of  any  delay,  if  there  was  any,  on  the  part  of  the  secretary 
of  state.  His  re-registration  was  due  not  later  than  January 
1st,  1913,  and  he  did  not  make  application  until  April  26th. 
His  taxes  were  delinquent,  under  the  old  law,  thirty  days  after 
January  1st,  and  under  the  new,  sixty  days  after  January  Ist. 
His  name,  if  the  secretary  of  state  did  his  duty,  was  in  the 
hands  of  the  county  attorney  on  February  1,  1913,  and  the 
county  attorney  should  have  proceeded  to  collect  his  tax  or 
require  re-registration  at  once.  Giving  the  defendant  even 
the  sixty  days  of  gn^ace,  to  wit,  until  March  1, 1913,  he  did  not 
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do  anything  until  April  26th,  which  was  nearly  two  months 
after  the  taxes  should  have  been  apportioned  by  the  secretary 
of  state  and  sent  to  the  county  treasurers  of  the  several  coun- 
ties. Qiving  the  defendant  the  benefit  of  every  doubt,  it  does 
not  appear,  nor  did  he  offer  to  prove,  that  had  he  made  timely 
application  he  would  not  have  received  his  number  plates  by 
the  time  he  desired,  as  he  says,  to  run  his  car.  Had  he  com- 
plied with  the  law  on  his  part,  it  is  entirely  problematical,  so 
far  as  this  record  is  concerned,  whether  he  would  have  received 
his  ofScial  receipt  and  number  plates  within  time  to  answer 
his  purposes  or  not.  Being  a  long  time  in  default  himself,  he 
is  not,  in  my  judgment,  entitled  to  now  rely  upon  what  he 
claims  was  the  subsequent  default  of  another.  It  was  easy 
for  defendant  to  comply  with  the  law  as  to  re-registration. 
He  did  not  do  so,  and  it  is  a  familiar  principle  of  law  that 
one  cannot  profit  from  his  own  wrong  or  complain  of  the 
neglect  of  another  when  he  himself  is  also  in  default. 

What  exceptions  might  be  made  by  judicial  construction 
to  the  rule  of  the  statute  were  the  defendant  himself  not  in 
default,  there  is  no  occasion  now  to  decide,  and  indeed  I  think 
we  should  not  decide  it  until  a  proper  case  arises.  According 
to  defendant's  own  admission,  he  was  guilty  of  a  violation  of 
the  law,  because  he  commenced  running  his  machine  on  the 
day  he  sent  his  draft  to  the  secretary  of  state,  without  waiting 
to  know  whether  it  would  be  accepted  or  not.  In  such  circum- 
stances, particularly  where,  as  here,  he  was  himself  in  default, 
for  many  weeks  if  not  months,  I  do  not  feel  that  we  should  set 
aside  a  statute  by  introducing  questionable  exceptions  to  the 
rules  therein  provided  for  the  general  good  of  all. 

It  is  an  old  maxim,  and  a  true  one,  that  ''hard  cases  are 
likely  to  make  bad  laws,"  but  to  my  mind  this  is  not  a  hard 
case.  It  is  one  arising  solely,  so  far  as  this  record  is  concerned, 
out  of  defendant's  own  default.  It  is  entirely  probable  that 
had  defendant  made  his  application  in  time,  it  would  have 
received  prompt  attention ;  and  not  a  violent  presumption  to 
indulge  that  there  was  an  adequate  force  in  the  office  of  the 
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secretary  of  state  from  January  down  to  the  time  these  matters 
were  torned  over  to  the  comity  attorneys,  to  have  reasonably 
taken  care  of  all  applications.  Surely  there  is  no  proof  to  the 
contrary,  and  eveiy  presumption  is  indulged  in  favor  of  the 
acts  of  a  public  official. 

Moreover,  after  these  matters  are  turned  over  to  the  county 
attorneys  there  is  an  implication,  at  least,  that  they  are  to 
collect  the  taxes  or  re-registration  fees  (doubtless  with  some 
compensation  for  their  work)  and  if  money  is  thereafter  sent 
to  the  secretary  of  state,  he  would  of  necessity  have  to  be  given 
time  to  investigate  and  to  take  the  matter  up  with  the  county 
attorney  interested,  if  for  no  other  reason  than  to  adjust  his 
compensation.  Again,  we  may  well  assume  that  after  these 
matters  are  turned  over  to  the  county  attorneys  the  office  force 
in  the  automobile  department  of  the  secretary's  office  might 
be  materially  decreased.  All  of  these  things  should,  under  any 
theory,  be  given  weight ;  but  according  to  the  majority  opinion, 
as  I  understand  it,  defendant  practically  goes  acquit,  because 
he  was  not  required  to  do  the  impossible,  that  is,  to  run  his 
automobile  according  to  law. 

As  already  indicated,  I  would  not  be  so  much  concerned 
over  the  rule  announced  by  the  majority  were  it  not  for  the 
fact  that,  so  far  as  this  record  shows,  the  defendant  himself 
brought  about  the  very  things  of  which  he  complains;  was 
himself  in  default  without  any  shadow  of  excuse,  and  persisted 
in  running  his  machine  contrary  to  a  valid  police  regulation 
of  the  state.  I  would  affirm  the  judgment  on  defendant's  own 
statement  of  the  facts. 


Bell  Jones  Company,  Appellee,  v.  Erie  Bailroad  Company 

et  al..  Appellants. 

APPEAL  AND  EBBOB:    JTnxifldlction— Finding  of  Fact— Wben  Ckm- 

1    doslYe,    The  findings  of  fact  by  the  lower  court  that  the  person 

on  whom  an  original  notice  was  served  in  an  action  against  a 

corporation  was  the  agent'  of  such  corporation  will  not  be  dis- 
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torbed  unless  the  record  shows  an  entire  absence  of  evidence  on 
which  such  findings  majr  be  reasonably  based. 

BAILBOADB— AetlQii  Against— ProcasD    Pet  vice  on  Agent— Evldenca 
2    of  Agency.    Jurisdiction  of  a  railroad  company  is  secured  by  serv- 
ice of  the  original  notice  on  any  "agent  or  person  transacting  the 
business*'  of  such  company^  in  the  county  where  suit  is  brought, 
within  the  meaning  of  Section  3529,  Sup.  Code,  1913. 

PBINdPLE  APPLIED:  For  years  one  Tennis  had  held  him- 
self out  and  advertised  himself  in  the  county  where  suit  was 
brought,  as  the  agent  of  the  ''Erie  Railroad  Go."  and  the  "Erie 
Despatch,"  displaying  the  names  of  said  concerns  in  his  office 
window,  and  having  his  name  as  such  agent  in  the  city  directory, 
all  of  which  was  known  to  those  who  were  admittedly  the  agents 
of  the  Erie  Bailroad  Go.  The  ''Erie  Despatch"  proved  to  be 
nothing  but  a  "name" — ^a  means  of  securing  business  for  "The 
Erie  Bailroad  Go.,"  and  allied  lines.  Held,  sufficient  to  show 
that  Tennis  was  such  agent  of  the  "Erie  Bailroad  Go.,"  that 
jurisdiction  of  such  company  would  be  obtained  by  service  of 
original  notice  on  such  agent  under  Section  3529,  Gode  Sup., 
1913. 

Appeal  from  Scott  District  Court. — ^Hon.  Wm.  Thbophilus, 

Judge. 

Satubdat,  December  19, 1914. 

The  opinion  states  the  case  and  the  material  facts. — 
Affirmed. 

Cook  it  BaUuff,  for  appellants. 

Isaac  Petersberger,  for  appellee. 

Weaver,  J. — On  May  15,  1912,  the  plaintiff  ffled  its  peti- 
tion in  the  district  court  alleging  that  the  defendants  are 
common  carriers  and  that  on  October  11,  1911,  it  delivered  a 
quantity  of  eggs  to  said  carriers  for  transportation  from 
Davenport  to  New  York  City;  that  such  eggs  were  damaged 
in  the  course  of  such  transportation  resulting  in  a  loss  to 
plaintiff  of  $187.49  for  which  sum  judgment  was  demanded. 
An  original  notice  of  said  action  was  returned  as  having  been 

served  on  the  defendants  by  reading  and  the  delivering  of  copy 
Vol.  168  Ll— 7 
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to  one  Oliver  C.  Tennis,  their  agent  at  Davenport  On  June 
10,  1912,  the  default  of  the  defendants  was  entered  and  judg- 
ment rendered  against  them  for  $146.88  and  costs.  On  June 
29,  1912,  an  execution  having  been  issued  on  the  judgment, 
the  Chicago,  Bock  Island  &  Pacific  Bailroad  Company  was 
garnished  by  service  of  proper  notice.  On  the  same  day  one 
A.  E.  Carroll  filed  in  the  case  a  paper  entitled  a  ''Petition  as 
Amicus  Curiae*^  declaring  that  he  did  not  appear  for  either 
defendant  but  suggesting  that  Tennis  was  not  the  agent  of  the 
Erie  Bailroad  Company  and  that  the  judgment  against  that 
company  has  been  rendered  without  jurisdiction  and  should  be 
vacated.  The  petition  was  verified  by  one  F.  G.  Lantz.  On 
September  10,  1912,  the  Bock  Island  Company  answered  as 
garnishee  admitting  an  indebtedness  in  an  amount  sufficient  to 
sati«[fy  the  judgment.  On  November  2,  1912,  a  notice  of  the 
garnishment  in  proper  form  was  returned  by  the  sheriff  show- 
ing service  on  the  Erie  Bailroad  Company  and  Erie  Des- 
patch by  reading  and  by  delivering  copy  to  D.  Lee  Porch, 
agent  of  the  defendant  at  Davenport.  On  December  3, 
1912,  the  court  entered  judgment  in  said  proceedings  against 
the  Bock  Island  Company  for  $176.76.  The  matter  of  the 
so-called  ''petition  of  amicus  curiae^'  not  having  been 
disposed  of,  plaintiff  secured  an  order  summoning  Lantz, 
who  verified  the  petition,  into  court  for  cross-examination. 
His  examination  disclosed  the  fact  that  he  was  an  as- 
sistant general  freight  agent  of  the  Erie  Bailroad  Com- 
pany and  he  answered  at  considerable  length  interroga- 
tories as  to  the  identity  and  character  of  the  Erie  Despatch 
and  its  relation  to  the  Erie  Bailroad  Company.  On  January 
13, 1913,  the  court  overruled  or  dismissed  the  petition  amicus 
curiae.  Three  days  later  the  Erie  Bailroad  Company  entered 
a  special  appearance  by  Carroll  Brothers,  attorne3r8,  and 
moved  to  set  aside  the  judgment  and  default  without  stating 
any  ground  therefor  except  by  reference  to  an  attached  affidavit 
by  Lantz  denying  that  the  Erie  Bailroad  Company  had  any 
agent  in  Davenport  at  the  time  the  original  notice  purports 
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to  have  been  served,  and  denying  any  gach  agency  in  said  aty 
at  any  time  thereafter.  The  motion  to  vacate  judgment  and 
set  aside  the  default  was  overruled  January  21,  1913.  Notice 
of  appeal  from  the  court's  ruling  refusing  to  vacate  the  judg- 
ment and  set  aside  default  was  served  on  February  3,  1913, 
and  a  supersedeas  bond  was  filed  on  the  same  day.  On  Feb- 
ruary 15, 1913,  a  general  execution  was  issued  upon  the  judg- 
ment against  the  Rock  Island  Company  as  garnishee  and  on 
February  20,  1913,  the  sheriff  returned  said  writ  as  having 
been  duly  executed  by  collection  of  the  amount  of  the  judgment 
in  full.  June  20,  1913,  the  Erie  Bailroad  Company  filed  a 
motion  to  set  aside  the  judgment  against  the  garnishee  as 
having  been  rendered  without  jurisdiction  and  supporting  the 
same  by  the  aflSdavit  of  Lantz  that  the  person  upon  whom 
notice  of  the  hearing  upon  garnishment  was  served  was  not 
the  agent  of  the  defendant.  On  June  30, 1913,  the  court  over- 
ruled the  motion  to  set  aside  the  judgment  against  the 
garnishee.  On  July  9,  1913,  the  parties  stipulated  for  a  dis- 
missal of  the  appeal  taken  in  the  preceding  February  and  the 
defendant  Erie  Bailroad  Company  served  a  new  notice  of 
appeal  from  the  order  overruling  the  motion  to  vacate  the 
judgment  against  it  in  the  principal  case  and  from  the  subse- 
quent order  overruling  the  motion  to  vacate  the  judgment 
against  the  garnishee.  The  foregoing  recitation  covers  all  the 
material  facts  shown  by  the  record  except  certain  items  of 
evidence. 

I.  We  have  first  to  inquire  whether  the  record  sufBciently 

1.  AmkL  AND       sustains  the  jurisdiction  of  the  trial  court  in 

dieSonS^fliid^     entering  the  judgment  on  the  principal  case, 

w&n'c^^ '       <^d  whether  there  was  any  error  in  refusing 

eiutAve.  ^  ^^  aside  said  judgment  and  open  the 

default. 

So  far  as  this  consideration  involves  questions  of  fact  the 
findings  of  the  court  thereon  must  be  upheld  unless  we  find 
an  entire  absence  of  evidence  on  which  the  same  may  reason- 
ably be  justified.    The  evidence  offered  by  appellee  in  resist- 


' 
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ance  to  the  motions  to  vacate  the  judgment  and  set  aside  the 
default  was  to  the  effect  that  Tennis  had  for  several  years 
maintained  an  ofSce  in  Davenport  holding  himself  out  and 
acting  as  the  agent  of  the  Erie  Railroad  Company  and  Erie 
Despatch.  Also  that  he  advertised  his  said  agency  by  display- 
ing the  names  of  said  defendants  in  his  office  windows,  the 
railway  company's  name  with  that  of  Tennis,  agent,  was  found 
in  the  city  directory,  and  that  Tennis'  actions  in  this  respect 
were  known  to  the  railroad  company  through  its  admitted 
agents  and  officers  who  personally  visited  such  office.  But  the 
real  question  raised  by  appellant  and  the  validity  of  the  pro- 
ceedings in  the  court  below  turn  to  a  large  extent  upon  the 
relation  existing  between  the  Erie  Despatch  and  the  Erie 
Railroad  Company.  It  is  the  claim  of  appellant  that  Tennis 
was  agent  of  the  former  but  not  of  the  latter  and  service  on 
him  therefore  gave  the  court  no  jurisdiction  over  the  railroad 
company.  The  witness,  Lantz,  on  whose  testimony  appellant 
chiefly  relies,  is  the  assistant  freight  agent  of  the  Erie  Railway 
Lines  west  of  Buffalo,  N.  Y.,  and  was  formerly  connected 
directly  with  the  Erie  Despatch.  He  testifies  that  up  to  June, 
1912,  Tennis  was  agent  of  the  Erie  Despatch  at  Davenport 
and  was  then  succeeded  by  D.  Lee  Porch,  but  neither  was 
a^ent  of  the  railroad  company.  He  says  of  the  Erie  Despatch, 
''It  is  not  incorporated.  It  is  just  a  name.  Just  a  means  of 
getting  business  for  the  through  routes  of  the  Erie  Railroad 
Company.  ...  It  has  its  own  system  of  accounts  and  the 
expenses  are  tabulated  and  at  the  end  of  the  month  are  appor- 
tioned among  the  paying  members  of  the  line.  .  .  .  The 
Erie  Railroad  Company  *  is  the  chief  beneficiary  of  these 
arrangements.  .  .  .  Getting  down  to  essentials  the  Erie 
Despatch  is  simply  a  name.  It  is  not  incorporated  under  the 
laws  of  any  state.  .  .  .  Mr.  Tennis  was  representing  the 
interests  of  all  the  members  of  the  Erie  Despatch.  The  Erie 
Railroad  Company  was  a  member.  ...  It  was  possible 
but  hardly  probable  for  Mr.  Cook,  the  general  traffic  manager 
of  the  Erie  Railroad  Company,  to  have  authorized  Tennis  to 
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act  for  that  company  either  generally  or  specifically.  Would 
not  swear  that  it  did  not  happen.  .  .  .  While  I  was  in 
the  service  of  the  Erie  Despatch  I  considered  myself  an  em- 
ployee of  the  Erie  Railroad  Company."  So  far  as  appears 
from  the  record  the  Erie  Despatch  neither  owns,  operates  or 
controls  any  railroad  or  rolling  stock  or  other  means  of  busi- 
ness as  a  common  carrier.  From  the  somewhat  meager  show- 
ing in  this  case  we  think  it  may  fairly  be  said  that  the  Despatch 
is  an  agency  organized  and  operating  primarily  to  secure 
freight  tra£Bc  for  the  Erie  Railroad  Company,  and  second- 
arily (where  a  shipment  obtained  is  destined  to  some  point 
beyond  its  lines) ,  to  direct  its  transportation  over  some  other 
lines  afiiliated  with  the  Erie  Railroad  Company  in  paying  the 
expenses  of  such  agency.  The  right  of  the  shipper  to  route 
his  shipment  is  recognized  but,  as  Mr.  Lantz  admits,  if  not  so 
routed,  it  '4n  all  instances  goes  over  the  Erie."  Such  a  show- 
ing amply  justifies  the  conclusion  that  the  Erie  Despatch  and 
the  i)er8ons  operating  under  that  ''name"  are  mere  agents  of 
the  Erie  Railroad  Company— certainly  in  so  far  as  their 
operations  relate  to  the  securing  of  business  for  that  company. 
And  even  if  it  be  said  that  the  so-called  Despatch  also  has  the 
secondary  purpose  of  securing  or  directing  business  over  other 
lines  having  what  Mr.  Lantz  calls,  ''working  arrangements" 
with  the  Erie,  it  would  seem  to  be  a  sufficient  answer  that  such 
agency  for  other  lines  is  not  inconsistent  with  the  finding  that 
its  first  and  primary  business  is  an  agency  for  the  Erie  Rail- 
road Company.  Without  any  imputation  upon  the  good  faith 
of  that  company  we  think  it  should  be  said  that  the  law  can- 
mot  look  with  any  favor  upon  an  arrangement  by  which  a 
shipper  of  freight  over  a  line  of  railroad  will  be  driven  to 
a  game  of  hide  and  seek  with  the  carrier  in  order  to  fix  respon- 
sibility for  a  breach  of  its  duty  to  properly  handle  and  deliver 
the  shipment.  If  a  carrier  may  organize  its  traffic  force  or 
a  part  of  it  under  a  mere  trade  appellation  and  send  them  out 
over  the  country  at  large  to  open  offices  and  solicit  business 
and  then  when  a  controversy  arises  between  the  company  and 
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a  shipper  it  may  repudiate  such  agency  as  a  ^ '  mere  name, ' '  a 
thing  without  form  and  void,  and  the  courts  are  to  be  held 
powerless  to  cope  with  such  situation,  then,  to  put  it  very 
mildly,  the  arm  of  the  law  is  much  shorter  and  its  power  to 
administer  justice  much  more  restricted  than  the  world  has 
been  led  to  believe.  The  case  of  St.  Louis  Ins.  Co.  v.  R.  B.  Co., 
104  U.  S.  146,  cited  by  the  appellant  is  in  no  manner  parallel 
to  this  ease.  There  the  *' Despatch  Company"  was  an  inde- 
pendent corporation,  a  soliciting  agency  for  shipment  of  cott<m 
from  St.  Louis  to  New  York  for  export  without  exercising  any 
direction  or  control  of  the  route  over  which  it  should  be 
carried  to  the  last  named  city,  a  state  of  facts  radically  differ- 
ing from  those  we  are  here  dealing  with  and  not  calling  for 
the  application  of  the  same  or  similar  principles.  It  follows 
we  think  that  the  record  affords  sufficient  support  for  the 
finding  of  the  trial  court  that  Tennis  and  Porch  were  in  fact 
and  in  law  the  agents  of  the  appellant. 

II.  The  next  inquiry  is  whether  the  agency  is  of  that 
character  which  makes  the  service  upon  the  persons  named 
sufficient  to  give  the  court  jurisdiction  of  the  case.    By  Code 
2.  Railboad:  ac    Supplement  of  1907,  Sec.  3529,  it  is  provided 
pnSeSff *8erv-    ^^**  where  the  action  is  against  any  railroad 
e^dence*of*'     Company  or  foreign  corporation,  service  may 
agency.  ^^  made  ''upon  any  general  agent  of  such 

company  wherever  found,"  or  *'upon  any  station,  ticket  or 
other  agent  or  person  transacting  the  business  thereof  or 
selling  tickets  therefor  in  the  county  where  the  action  is 
brought.''  Code  Sees.  3531  and  3532  make  other  provisions 
as  to  service  upon  corporations  but  the  section  first  cited 
appears  to  cover  the  situation  with  which  we  have  to  deal. 
We  have  already  held  that  the  trial  court  did  not  err  in  finding 
Tennis  to  be  an  agent  of  the  railroad  company.  He  was  a 
resident  of  the  county  having  an  office  therein  and  transacting 
business  there  for  his  principal.  As  such  he  comes  fairly 
within  the  statutory  description,  **  other  agent  or  person 
transacting  the  business  thereof. ' '    It  is  true  that  Lantz  as  a 
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witness  makes  a  categorical  denial  of  such  agency  but  when 
he  comes  down  to  facts  as  distinguished  from  argument  and 
eonclusion  his  own  statements  go  very  far  to  establish  the 
existence  of  the  agency  which  he  denies  and  such  finding  has 
material  support  in  other  circumstances  shown  by  the  record. 
Counsel  for  appellant  concede  that  if  the  trial  court's 
finding  of  such  agency  is  sustained  then  the  judgment  is  valid 
and  the  ruling  denying  the  motion  to  set  aside  the  judgment 
in  the  garnishment  proceedings  must  likewise  be  affirmed,  and 
such  will  be  our  order.  No  sufficient  ground  appearing  for  a 
reversal  of  the  judgment  and  rulings  below  they  are — 
Jijfirmed, 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Eugenia   Bettinger,   as   Administrator,    etc.,    Appellee,   v. 
Homer  Loring  et  al.,  as  Receivers,  Appellants. 

NEauaENOE:      Street    Railways— Hlgliway    Crossliigs— Care    Be- 

1    QQixed — Jury  Question.    The  care  required  in  operating  cars  over 

highway   erossings   must   be  in   proportion   to   the  peril   to  be 

guarded  against.    In  instant  case,  held  that  the  record  presented 

a  question  of  negligence  for  the  jury. 

PRINCIPLE  APPLIED:  Deceased,  traveling  northwest,  was 
struck  and  killed  at  a  much  used  railroad  crossing,  very  near  the 
eity  limits.  Both  roadway  and  railway  were  obscured  by  deep  cuts. 
The  railroad  at  point  of  crossing  ran  north  and  south,  the  public 
road  southeast  and  northwest.  The  railroad  approach  to  crossing 
was  up-grade  and  around  curves.  A  curve,  through  9  to  15-foot 
cut,  brought  train  into  view  150  feet  south  of  crossing,  on  the 
banks  of  which  cut  weeds  and  brush  grew  from  2  to  4  feet  high. 
From  point  150  feet  east  of  crossing,  no  view  of  track  to  the 
south  was  obtained  until  one  was  nearly  or  quite  upon  east  rail. 
There  was  no  living  witness.  No  one  saw  deceased  after  he 
passed  a  point  75  feet  east  of  crossing,  he  then  driving  west. 
Railroad  employees  claimed  they  stopped  half  mile  south  of  cross- 
ing, cut  train  in  two,  took  first  section  very  slowly  to  a  point 
approaching  crossing,  stopped  15  seconds,  sounded  whistle,  looked 
down  public  road  150  feet  to  the  east,  saw  no  one,  then  moved 
at  three  miles  per  hour  400  feet  northward  and  across  the  cross- 
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ing,  left  ears  and  started  baek  for  second  seetion,  and  at  the 
crossing  discovered  the  carriage  on  one  side  of  track;  deceased 
on  the  other  side  thereofi  close  to  rail,  mortally  wounded,  with  a 
horse  on  each  side  of  the  cattle  guard.  Blood  and  hair  were  found 
under  sill  of  east  side  of  fourth  car  from  engine.  One  leg  of 
deceased  was  crushed  and  portions  of  clothing  sheared  off  and 
left  between  rails.  The  ground  showed  wheel  tracks  veering 
sharply  to  the  north  near  the  crossing.  A  witness  who  heard 
no  bell  or  whistle^  and  who  was  driving  to  the  east,  passed  rapidly 
over  the  crossing  ahead  of  the  train  while  it  was  in  the  cut 
and  moving  northward.  She  met  deceased,  75  feet  east  of  the 
crossing,  driving  rapidly,  his  team  quite  sweaty.  No  showing 
was  made  that  deceased  was  familiar  with  the  crossing  except 
that  he  was  a  livery  stable  keeper  in  the  city.  A  rule  of  the  com- 
pany required  full  stop  at  this  particular  crossing,  and  required 
constant  vigilance  and  look-out  at  all  obscure  crossings.  Held, 
the  question  of  defendant's  negligence  was  for  the  jury,  not  for 
court. 

NEaUOEKOE:     Death— No  Eyewitness— Presumption  of  Oare.    It 

2  may  be  inferred,  in  the  absence  of  an  eyewitness  to  an  accident, 
that  a  deceased,  prompted  by  the  instinct  of  self-preservation,  did 
what  an  ordinarily  prudent  person  would  do  to  avoid  injury. 

PRINCIPLE  APPLIED:  (In  addition  to  above  facts).  Beer 
bottles  were  found  scattered  around  the  crossing.  A  witness 
noticed  smell  of  liquor  on  deceased's  breath  while  others  did  not. 
At  other  points  of  the  drive,  deceased  was  driving  rapidly,  sway- 
ing in  his  seat,  without  firm  control  of  team.  Other  evidence  that 
deceased  was  not  intoxicated,  and  a  sober  man.  Eeld,  the  question 
of  contributory  negligence  was  for  jury. 

KEOLIOENOE:     Bailroads— Public  Crossings— Btatatoiy  ttgnala — 

3  Additional  Precautions.  A  railway  company  must  do  those  things 
which  will  render  the  proper  use  of  public  crossings  reasonably 
safe.  The  sounding  of  a  whistle  and  bell,  as  required  by  statute, 
does  not  necessarily  constitute  a  full  discharge  of  their  duty. 

PRINCIPLE  APPLIED:  In  the  instant  case  (see  condensed 
statement  of  fact)  the  jury  was  properly  told  that  if  the  sound- 
ing of  the  bell  and  whistle  was  not  sufficient  to  render  the  proper 
use  of  the  crossing  reasonably  safe,  the  company  was  under  ob- 
ligation to  provide  such  other  precautions  as  might  reasonably 
be  necessary  for  that  purpose,  whether  it  might  be  the  employ- 
ment of  a  flagman  or  such  other  expedient  as  ordinary  prudence 
might  dictate. 
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DEATH:     Damacaii— Baals   In   EridMioe   to   Batlmate— SoiBctaiiCT. 

4  There  muat  be  fair  and  substantial  basis  in  the  evidence  for 
the  assessment  of  damages.  Becord^  in  instant  ease,  held  to  fur- 
nish sufficient  basis  for  estimate  on  value  of  life  of  deeeased. 

PRINCIPLE  APPLIED:  Deceased  was  60  years  old,  left 
$1,300  of  property,  $2,500  in  life  insurance,  was  of  industrious 
habits,  had  suffered  some  from  rheumatism  but  his  earning  ca- 
pacity was  not  lessened  thereby.  There  was  no  showing  that  he 
had  usually  worked  for  wages  and  no  definite  showing  as  to 
earning  capacity.  Hetd,  to  furnish  sufficient  basis  for  fair  esti- 
mate on  value  of  his  life  to  his  estate. 

BVXDEKOE:    Bos  Gostao  —  Tost  —  InttliietlTansas  —  Ctotocidoncs  In 

5  Time.  The  test  whether  declarations  are  "res  geitae"  is:  Were 
the  facts  talking  through  the  party,  or  the  party  talking  about  the 
facts  f  Instinctiveness  is  the  requisite,  not  necessarily  precise 
coincidence  in  point  of  time. 

PBmOIPLE  APPLIED:  A  motor  car  passed  a  crossing,  the 
employees  claiming  they  did  not  see  deceased  or  know  he  had 
been  hit  at  the  crossing.  The  car  proceeded  at  least  250  feet 
beyond  the  crossing,  placed  certain  cars  upon  a  side  track  and 
then  returned  to  the  crossing  where  they  discovered  deceased. 
"About  this  time"  or  a  few  minutes  after  deceased  was  dis- 
covered the  motorman  said:  "We  had  a  heavy  load  and  could 
not  stop  the  train.  Held,  part  of  the  res  gestae, 

APPEAL  AND  EBEOB:    Error — Onmlbus  Assignment.    An  omnibus 

6  assignment  of  error  is  not  sufficient. 

APPEAL  AND  EBBOB:    Allegation  Unsupported  by  Evldenoe— Be- 

7  fnsal  to  Strike.  A  failure  to  withdraw  from  the  jury  an  aUega- 
tion  of  negligence,  as  to  which  there  was  no  evidence,  is  with- 
out prejudice,  though  included  in  the  statement  to  the  jury, 
when  no  instruction  was  asked  or  given  with  reference  thereto. 

Appeal  from  Webster  District  Court. — ^Hon.  B.  M.  Wbight, 

Judge. 

Saturday,  December  19,  1914. 

Action  at  law  to  recover  damages  for  the  death  of  Eugene 
Bettinger,  who  is  alleged  to  have  lost  his  life  by  the  defend- 
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ant's  negligence.    Verdict  and  judgmekit  for  plaintiff  and  de- 
fendants appeal. — Affirmed. 

Dyer  iSs  Dyer,  for  appellants. 

Kenyan,  Kelleher  &  0  'Conner,  and  JProni  Maker,  for  ap- 
pellees. 

Weaver,  J. — The  company  of  which  defendants  are  receiv- 
ers owns  a  line  of  electric  railway  extending  from  Fort  Dodge 
to  Des  Moines  and  other  points.  On  August  12,  1911,  plain- 
tiff's  intestate  was  struck  and  mortally  injured  by  one  of  the 
company's  trains  upon  a  highway  crossing  in  Webster  county 
on  the  border  of  the  city  of  Fort  Dodge,  and  this  action  is 
brought  to  recover  the  damages  thereby  occasioned  to  his 
estate.  In  support  of  such  claim  it  is  alleged  that  the  collision 
is  chargeable  to  the  negligence  of  the  persons  having  charge 
and  control  of  the  movement  of  the  train  in  the  following  par- 
ticulars : 

1st.  That  they  were  negligent  in  failing  to  exercise  reason- 
able care  to  stop  the  train  and  avert  the  injury  after  they  dis- 
covered or  knew  of  the  peril  to  the  deceased. 

2nd.  That  they  were  negligent  in  failing  to  give  proper 
signals  or  warnings  of  the  approach  of  the  train ;  and, 

3rd.  That  defendants,  their  agents  and  employees^  were 
negligent  in  operating  trains  over  said  crossing,  which  by 
reason  of  the  manner  of  its  construction  and  its  surroundings 
rendered  its  use  peculiarly  dangerous,  without  emplo3dng  a 
watchman  or  making  use  of  other  proper  safety  device. 

Answering  plaintiff's  claim,  defendants  deny  the  charges 
of  negligence  on  its  part,  allege  that  the  collision  was  due  to 
the  negligence  of  the  deceased,  and  further  say  that  if  the 
crossing  was  especially  or  peculiarly  dangerous  the  deceased 
knew  it  and  undertook  its  use  fully  appreciating  the  riak 
thereof. 

I.  Appellant's  argument  is  first  directed  to  the  proposi- 
tion that  there  is  no  evidence  of  defendant's  negligence  and 
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no  sufficient  showing  that  deceased  exercised  due  care  for  his 
own  safety. 

It  is  conceded  by  both  parties  in  argument  that  the  cross- 
ing in  question  is  obscure  and  dangerous.  The  railway  at  this 
point  is  laid  through  a  somewhat  broken  and  hilly  tract  of 
1.  negliqencb:      ^^^^  bordering  the  course  of  the  Des  Moines 
wayl^:  ?igh-       rivcr.    Immediately  at  the  crossing  the  rail- 
card r^'nir'^:'    road  runs  substantially  north  and  south  and 
ury  qaeB  on.    jjj^gj.g^^  ^^  highway,  which  here  extends 

from  the  southeast  to  the  northwest,  at  a  somewhat  sharp 
angle.  The  approach  of  the  railway  from  the  south  is  up 
grade  and  around  curves.  At  a  point  about  150  feet  south  of 
the  crossing  an  approaching  train  comes  around  a  curve  and 
through  a  cut,  the  depth  of  which  is  variously  stated  by  the 
witnesses  as  from  nine  to  fifteen  feet,  and  upon  the  banks  of 
which  was  a  growth  of  weeds  and  brush  from  two  to  four  feet 
in  height  and  a  few  small  trees.  Owing  to  these  conditions, 
the  curve  in  the  track,  the  high  banks  and  other  obstructions, 
one  who  is  driving  in  an  ordinary  carriage  along  the  highway 
from  the  east  after  passing  a  point  about  150  feet  distant  from 
the  crossing  obtains  no  view  of  the  track  to  the  south  until  his 
team  is  nearly  or  quite  upon  the  east  rail. 

On  the  day  in  question  the  deceased,  who  was  conducting 
a  livery  stable  in  the  city  of  Fort  Dodge,  had  been  employed 
to  drive  one  Frund  to  a  mill  situated  some  two  miles  beyond 
this  crossing  and  was  returning  alone  to  the  city  when  his 
injury  occurred.  There  is  no  living  eyewitness  of  the  colli- 
sion, for  strangely  enough,  none  of  the  three  employees  accom- 
panying the  train  appear  to  have  seen  the  deceased  or  to  have 
known  of  the  collision  until  later  in  the  day.  According  to 
their  version  of  the  incident  they  came  from  the  south  with  a 
train  of  freight  cars  to  a  point  a  half  mile  or  more  from  the 
crossing,  where  they  cut  the  train  in  two,  proposing  to  take  it 
up  the  grade  in  sections.  They  say  they  proceeded  with  the 
first  section  of  ten  or  fifteen  cars  very  slowly  until  as  they 
approached  the  crossing  they  came  to  a  full  stop.    Then  after 
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an  interyal  of  fifteen  secondB  and  sounding  the  whistle  they 
moved  on  slowly  to  a  switch  some  four  hundred  feet  farther 
to  the  north  where  they  placed  the  cars  on  a  sidetrack  and 
then  started  back  with  their  motor  after  the  second  section  of 
the  train.  When  this  return  movement  was  begun  and  they 
approached  the  crossing  they  discovered  for  the  first  time  the 
body  of  Mr.  Bettinger,  the  wreck  of  his  carriage,  and  his  horses 
standing  on  each  side  of  the  cattle  guard  and  one  of  them 
badly  wounded.  It  should  also  be  said  that  the  trainmen  testi- 
fying in  the  case  further  say  that  when  they  stopped  the  first 
section  at  the  crossing,  they  looked  down  the  road  to  the  east 
a  distance  of  150  to  160  feet,  the  direction  from  which  deceased 
must  have  appeared,  and  saw  neither  him  nor  any  other  per- 
son. The  only  explanation  these  witnesses  can  give  of  the 
collision  is  by  way  of  theory  or  conclusion  that  deceased  reck- 
lessly or  blindly  drove  his  team  into  collision  with  the  train 
after  the  motor  had  crossed  the  highway  but  before  the  crossing 
was  fully  cleared  by  the  attached  cars.  This  theory,  they  say, 
and  counsel  argue,  is  borne  out  by  the  fact  that  upon  subse- 
quent examination  blood  and  hair  were  found  under  the  sill 
on  the  east  side  of  the  fourth  car  from  the  motor.  But  this  is 
at  best  a  matter  of  argument  or  deduction,  the  correctness  of 
which  the  court  cannot  pass  upon  as  a  matter  of  law.  Nor  do 
we  find  the  record  such  that  we  can  say  as  a  matter  of  law 
that  there  is  no  evidence  of  want  of  due  care  in  the  handling 
of  the  train.  The  crossing,  as  we  have  said,  was  a  peculiarly 
dangerous  one  and  it  was  much  used  by  the  public.  The  care 
which  the  law  requires  of  a  company  operating  cars  over  or 
across  a  public  highway  is  care  which  is  reasonably  propor- 
tioned to  the  peril  to  be  guarded  against.  Kinyon  v.  R.  R.  Co., 
118  Iowa  349 ;  GroAj  v.  R.  R.  Co.,  143  Iowa  268 ;  Oray  v.  R.  R. 
Co.,  160  Iowa  1. 

And  the  facts  being  shown,  the  question  whether  they 
answer  the  requirements  of  reasonable  care  under  all  the  cir- 
cumstances is  ordinarily  for  the  jury  to  answer.  It  is  true 
that  the  trainmen,  or  at  least  two  of  them,  testify  that  they 
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came  to  the  crossiiig  slowly,  made  a  full  stop  and  then  moved 
on  very  slowly,  and  if  this  is  to  be  accepted  literally  it  is  very 
possible  that  the  court  would  not  permit  a  finding  of  negli- 
gence to  stand.  But  while  there  is  no  eyewitness  to  deny 
these  statements,  it  can  hardly  be  questioned  that  the  facts 
and  circumstances  otherwise  established  are  such  as  may  prop- 
erly have  lessened  the  weight  and  value  of  such  testimony  in 
the  estimation  of  the  jury,  or  to  suggest  the  thought  that  the 
trainmen  were  testifying  more  from  their  memory  of  their 
rules  and  customs  than  from  a  specific  recollection  of  the 
actual  occurrence.  If,  as  they  say,  when  the  motor  crossed 
the  road  there  was  no  one  approaching  upon  the  160-foot 
stretch  of  highway  to  the  east,  it  is  quite  incredible  that  de- 
ceased should  have  covered  that  distance  and  crashed  into 
collision  with  the  fourth  car  behind  the  motor.  Again,  while 
the  fact  is  the  subject  of  dispute,  there  was  testimony  which, 
if  believed  by  the  jury,  would  sustain  the  finding  that  when 
first  discovered  the  helpless  body  of  the  deceased  was  lying 
close  to  the  rail  on  one  side  of  the  track  while  the  wrecked 
carriage  was  on  the  other — a  circumstance  which  tends  to 
discredit  the  suggestion  that  deceased  drove  midway  into  the 
side  of  the  moving  train.  Still  again,  though  it  is  perhaps  not 
an  impossible  result,  it  is  not  easy  to  understand  how  upon 
the  theory  advanced  by  appellant  the  deceased  sitting  in  his 
carriage  could  have  been  thrown  under  the  wheels  of  the  mov- 
ing train.  That  he  was  under  the  wheels  is  quite  clearly 
shown  from  the  fact  that  his  foot  or  leg  was  crushed  and 
portions  of  his  clothing  ** sheared"  oflP  and  left  lying  between 
the  rails.  Indeed,  except  for  the  insistence  of  the  trainmen 
that  they  saw  nothing  of  the  deceased  or  his  team  or  carriage 
at  or  near  the  crossing  until  their  return  trip,  the  facts  and 
circumstances  disclosed  are  all  quite  consistent  with  the  con- 
clusion that  when  struck  by  the  train  deceased  was  in  the  act 
of  crossing  the  track ;  or,  in  other  words,  that  he  or  his  team 
came  upon  the  track  slightly  in  advance  of  the  train.  There 
is  evidence  that  wheel  tracks  which  may  have  been  made  by 
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his  buggy  veered  sharply  to  the  north  near  the  track  and  it 
is  possible  that  the  deceased  finding  the  train  upon  him  sought 
to  swing  the  team  out  of  danger,  or  that  the  team  in  its  fright 
instinctively  took  that  course  and  was  immediately  overtaken 
and  the  outfit  broken  and  scattered  by  the  impact.  That  these 
things  could  have  happened,  or  that  deceased  could  have  driven 
into  the  side  of  the  train  and  met  his  death  without  being 
discovered,  if  the  train  had  stopped  a  few  feet  south  of  the 
crossing  and  then  have  moved  forward  at  three  miles  per  hour 
while  the  trainmen  looked  down  the  highway  and  found  it 
clear,  is  sometiiing  so  out  of  harmony  with  the  ordinary  ex- 
perience and  observation  of  mankind  that  the  court  cannot  say 
that  the  jury  was  manifestly  wrong  in  refusing  to  give  it 
controlling  weight  and  influence  in  deliberating  upon  the 
verdict. 

There  is  still  other  evidence  having  direct  bearing  upon 
this  feature  of  the  case.  The  defendant's  witness,  Mrs.  Jones, 
driving  in  the  opposite  direction  passed  over  the  crossing  just 
as  the  train  was  in  the  cut  on  the  south.  Her  team  was  mov- 
ing rapidly  and  she  met  deceased  going  toward  the  crossing 
at  a  point  estimated  at  75  feet  east  of  it.  He  also  was  driving 
at  a  good  pace.  This  was  the  last  time  he  was  ever  seen  until 
after  the  collision.  Now  if,  as  the  trainmen  claim,  the  train 
after  emerging  from  the  cut  slowed  down  to  a  full  stop,  which 
the  motorman  estimates  at  fifteen  seconds,  and  then  resumed 
its  movement  at  a  very  low  speed,  it  seems  hardly  possible 
that  deceased  driving  in  the  manner  described  should  not  have 
covered  that  distance  of  75  feet  and  safely  made  the  crossing. 

The  duty  of  the  trainmen  with  respect  to  crossings  was 
the  subject  of  an  established  rule  of  the  company  introduced 
in  evidence  by  the  defendants.  By  the  terms  of  this  rule  all 
trains  are  required  to  come  to  a  ''full  stop"  at  this  particular 
crossing  and  trainmen  are  directed  to  be  on  ''constant  look- 
out for  traffic  on  all  public  highways,  using  the  greatest 
possible  caution  in  approaching  all  obscure  public  highways." 
The  testimony  of  Mrs.  Jones  is  that  the  train  was  in  motion 


Dec.  1914]   BsTTiNQEBy  Adm 'b  v.  Homer  Losing  BT  AL.      Ill 

when  she  saw  it.  She  heard  no  bell  or  whistle.  We  do  not 
understand  the  trainmen  to  claim  that  the  whistle  was  sounded 
except  at  the  moment  of  starting  after  the  alleged  stop.  The 
physical  facts  and  circumstances  of  the  collision,  the  conditions 
existing  at  the  crossing  when  the  deceased  was  discovered,  are 
more  consistent  with  the  theory  that  the  train  did  not  stop 
but  continued  over  the  crossing  at  a  comparatively  high  rate 
of  speed  and  without  the  caution  which  the  acknowledged 
obscurity  and  danger  of  such  crossing  required,  than  they 
are  with  the  theory  of  due  care  on  the  part  of  defendant's 
employees. 

It  follows  of  necessity  that  the  question  of  defendant's 
negligence  was  for  the  jury  and  not  for  the  peremptory  direc- 
tion of  the  court. 

IX  Neither  can  we  dispose  of  the  issue  of  contributory 
negligence  as  a  matter  of  law.  So  far  as  known  or  shown  by 
the  record  there  was  no  eyewitness  of  the  collision  and  unless 

the  proved  circumstances  make  it  clear  beyond 
death :  no  eye-    controversy  that  it  could  not  have  occurred 

wltnefls :  pre- 

Biimption  of       had  he  exercised  the  care  of  a  person  of  ordi- 

nary  prudence,  his  administratrix  in  this  case 
is  entitled  to  the  presumption  that  deceased  was  exercising 
due  care.  Otyiy  v.  R.  R,  Co.,  143  Iowa  268,  276,  and  cases 
there  cited. 

Upon  the  facts  touching  this  issue  the  cited  case  is  quite 
in  point  with  the  one  at  bar.  There,  as  here,  the  crossing  was 
obscure  and  the  train  approached  through  a  cut  and,  as  in 
this  case,  the  railroad  track  was  visible  to  the  deceased  as  he 
came  along  the  road  at  some  distance  from  the  crossuig  but 
did  not  again  come  into  view  until  he  drove  nearly  or  quite 
up  to  the  crossing.  In  the  OroAf  case  the  deceased- was  last  seen 
driving  his  team  at  a  trot  in  the  direction  of  the  crossing  and 
not  to  exceed  55  feet  therefrom,  a  circumstance  which  is  dup- 
licated in  this  case,  save  in  the  matter  of  distance,  which  may 
have  been  75  feet.  We  there  held,  as  we  think  correetlyj  that 
these  facts  did  not  authorize  the  court  to  say  as  a  matter  of  law 
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that  deceased  continaed  his  rapid  pace  tip  to  the  moment  of 
coUision  or  did  not,  as  he  reached  the  zone  of  danger,  do  those 
things  which  the  prudence  of  the  ordinary  man  required  at  his 
hands. 

It  is  argued  that  deceased  was  intoxicated  and  driving  in 
a  reckless  manner.  There  is  evidence  tending  to  show  that  at 
certain  other  points  or  places  along  the  line  of  his  drive  he 
was  driving  at  a  rapid  gait,  that  he  swayed  or  bounced  in  his 
seat  and  did  not  appear  to  have  firm  control  of  the  team.  It 
is  also  shown  that  scattered  at  or  near  the  place  of  collision 
were  found  beer  bottles,  and  a  witness  for  defense  who  as- 
sisted in  moving  the  injured  man  says  he  observed  the  smell 
of  liquor  on  his  breath.  On  the  other  hand,  there  is  much  evi- 
dence tending  to  show  that  he  was  not  intoxicated  and  was  capa- 
ble of  caring  for  himself.  The  person  whom  he  had  taken  from 
Fort  Dodge  to  the  mill  testifies  that  to  all  appearance  deceased 
was  sober  when  he  started  homeward  a  very  short  time  before 
the  accident  and,  so  far  as  witness  knows,  he  had  no  liquor 
with  him,  and  witness  observed  nothing  about  him  indicating 
intoxication.  The  woman  who  met  him  near  the  crossing  was 
herself  absorbed  in  managing  a  frightened  or  spirited  team 
and  the  most  she  can  say  is  that  the  team  of  deceased  was 
'^trotting,  coming  right  down  and  I  gave  him  the  road  and 
went  on,''  noticing  as  they  passed  that  the  horses  were  lather- 
ing in  sweat.  Other  witnesses  who  helped  care  for  the  injured 
man  say  that  they  noticed  no  odor  of  liquor  upon  him  and 
that  the  horses  showed  no  marked  signs  of  overdriving.  The 
only  evidence  offered  on  the  subject  tends  to  show  deceased  a 
man  of  sober  habits.  It  is  quite  apparent  that  all  this  testi- 
mony was  competent  upon  the  question  of  due  care  by  the 
deceased  but  it  is  not  of  such  conclusive  character  as  to  pre- 
clude its  submission  to  the  jury.  The  court  cannot  say  as  a 
finality  that  deceased  should  have  stopped  or  looked  or  listened 
at  any  particular  place  or  outlook  upon  his  approach  to  the 
crossing  or  that  he  should  have  left  his  carriage  and  gone  for- 
ward far  enough  to  look  down  the  cut  before  venturing  upon 
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the  croflsing.  The  question  is  not  whether  he  did  or  did  not 
observe  any  specific  act  of  care  or  caution  but  whether  he  did 
what  a  fairly  prudent  person  ought  to  have  done  under  the 
circumstances;  and  in  the  absence  of  eyewitnesses  of  circum- 
stances indubitably  indicating  the  contrary,  he  is  presumed 
to  have  done  whatever  reasonable  care  required  at  his  hands. 
DaU&n  V.  B.  B.  Co.,  104  Iowa  26 ;  Hendrickson  v.  B.  B.  Co.,  49 
Minn.  245. 

We  may  also  add,  as  before  noted,  that  after  passing  a 
point  some  distance  to  the  east,  the  traveler  going  toward  the 
crossing  could  not  discover  the  approach  of  a  train  until  very 
near  the  track  and  if  it  be  true,  as  defendants  show,  that 
their  employees  were  required  or  made  it  a  rule  to  stop  all 
trains  on  the  safe  side  of  this  crossing,  it  was  then  a  fair 
question  for  the  jury  whether  deceased  as  a  reasonably  prudent 
man  would  not  have  been  justified  in  placing  some  degree  of 
reliance  thereon  in  determining  what  measures  of  caution  he 
should  observe  in  using  the  highway  at  that  point 

For  the  reasons  stated  we  hold  the  trial  court  did  not  err 
in  refusing  to  direct  a  verdict  for  the  defendant  because  of 
contributory  negligence  by  the  deceased. 

III.  Error  is  assigned  upon  the  giving  of  certain  instruc- 
tions. 

The  court  stated  to  the  jury  the  statutory  requirements 
for  the  sounding  of  a  whistle  and  the  ringing  of  a  bell  on  the 
approach  of  a  locomotive  or  a  motor  to  a  public  crossing  and 

said  in  substance  that  if  owing  to  the  sur- 
railroads:  rouudmgs  Or  the  peculiar  danger  attendmg 

Eublic  cross-  .  . 

igs:  statu-       the  use  of  a  particular  crossing  the  statutory 

tory  signals :  '^  o  ^ 

cantiouf^  P"-    signals  were  insufScient  to  render  the  proper 

use  thereof  reasonably  safe,  the  company  was 
bound  to  provide  such  other  precautions  as  might  reasonably 
be  necessary  for  that  purpose,  whether  it  might  be  the  employ- 
ment of  a  flagman  or  such  other  expedient  as  ordinary  pru- 
dence might  dictate.  Counsel  concede  that  '4f  the  surround- 
ings in  this  case  had  been  such  that  the  sounding  of  the  bell 
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or  whistle  would  have  been  ineffective  to  warn  the  traveler 
and  the  trains  did  not  stop  at  the  crossing  it  might  be  said 
that  ordinary  care  on  the  part  of  the  company  would  require 
that  electric  bells  or  gates  or  perhaps  a  watchman  be  main- 
tained at  this  crossing;"  but,  they  say,  the  circumstances 
shown  negative  the  necessity  of  such  extraordinary  caution, 
because  it  affirmatively  appears  not  only  that  the  company 
did  provide  a  rule  requiring  its  trains  to  stop  at  this  crossing 
but  the  train  which  collided  with  deceased  did  in  fact  stop 
before  entering  upon  the  public  road.  That  the  crossing  was 
a  peculiarly  obscure  and  dangerous  one,  or,  to  say  the  least, 
the  jury  could  properly  so  find,  is  too  clear  from  the  record 
for  discussion.  Indeed,  as  we  have  before  mentioned,  this  con- 
dition of  the  crossing  is  expressly  admitted  in  argument.  It 
was  also  near  the  city  of  Fort  Dodge,  the  highway  was  a  means 
of  approach  to  the  gypsum  mills  in  that  vicinity  and  was 
largely  used  by  the  public  and  frequent  trains  were  passing 
upon  the  railway.  This  combination  of  circumstances  pre- 
sents a  plain  case  where  a  finding  that  something  more  than 
the  statutory  signals  was  necessary  to  the  reasonable  safety 
of  the  crossing  has  sufficient  support  in  the  record  and  the 
court  did  not  err  in  charging  the  jury  upon  the  law  applicable 
thereto.  Nor  is  such  instruction  rendered  inapplicable  by 
the  defendants'  evidence  that  the  train  in  this  instance  stopped 
as  it  approached  the  crossing;  for,  as  we  have  seen,  it  was 
within  the  province  of  the  jury  to  discredit  the  testimony  to 
that  effect  We  are  cited  in  this  connection  to  the  case  of 
Dyson  v.  B.  B.  Co.,  57  Conn.  9,  where  it  seems  to  be  held  that 
if  the  engineer  in  charge  of  a  train  gives  the  statutory  signals 
his  duty  to  exercise  due  care  is  fully  discharged,  it  being  there 
said  that  the  legislation  prescribing  precautions  to  be  ob- 
served at  crossings  ''is  exhaustive  and  defines  the  whole  duty 
of  railroad  companies  in  the  matter  to  which  it  relates."  It 
is  sufficient  for  us  to  say  that  this  conclusion  is  not  in  har- 
mony with  the  law  of  this  state  and  impresses  us  as  being 
radically  unsound  in  principle.     See  Hart  v.  B.  B.  Co.,  56 
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Iowa  166,  170.  The  case  of  Eaas  v.  B.  B.  Co.,  47  Mich.  401, 
11  N.  W.  216,  also  cited  by  appellant,  holds  that  where  one 
who  is  familiar  with  a  crossing,  the  approach  to  which  is  only 
partially  obscured,  undertakes  to  contest  the  passage  with  a 
train  which  he  knows  is  due  and  is  close  at  hand  and  is  seen 
to  drive  his  team  into  collision  with  the  side  of  the  locomotive, 
the  fact  that  there  was  no  statutory  warning  sign  erected  at 
the  crossing  was  immaterial  and  he  is  chargeable  with  contrib- 
utory negligence.  There  is  no  showing  here  that  the  deceased 
was  familiar  with  the  peculiar  conditions  of  the  crossing  ex- 
cept as  we  are  asked  to  infer  it  from  the  fact  that  he  was  pro- 
prietor of  a  livery  business  in  the  neighboring  city  of  Fort 
Dodge.  He  was  not  seen  to  drive  into  a  train  already  in  pos- 
session of  the  crossing;  there  is  a  presumption  that  he  did  not 
do  such  a  foolhardy  thing;  and  there  are  facts  in  evidence 
tending  to  sustain  the  theory  that  he  was  already  upon  the 
crossing  when  struck  by  the  train.  In  rendering  the  decisi(m 
above  referred  to,  the  Michigan  court  takes  pains  to  say  that 
the  employment  of  a  flagman  might  become  the  duty  on  the 
part  of  the  company  when  the  danger  is  altogether  exceptional 
or  there  is  something  in  the  case  which  renders  ordinary  care 
on  the  part  of  the  traveler  an  insufficient  protection  against 
injury  and  therefore  makes  the  assumption  of  this  burden  on 
the  part  of  the  railroad  company,  of  the  employment  of  a 
flagman,  a  matter  of  common  duty  for  the  safety  of  others. 
It  is  no  doubt  true  that  only  in  a  very  extraordinary  case  could 
a  railroad  company  be  chargeable  with  negligence  for  failure 
to  keep  a  flagman  at  a  country  crossing.  But  this  was  no 
ordinary  country  crossing.  It  was  located  very  near  to  the 
city  limits  at  a  point  where  there  was  very  considerable  traffic 
on  both  the  highway  and  railway ;  both  roadway  and  railway 
were  obscured  by  deep  cuts  and  the  weeds  and  rubbish  on 
the  banks;  the  track  was  quite  crooked,  winding  its  way 
through  the  hills  and  ravines  in  such  manner  as  to  greatly 
increase  the  hazard  beyond  that  of  a  crossing  in  the  open 
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country  or  in  ordinary  country  conditions  and  surroundings. 
The  exception  to  the  instruction  criticised  must  therefore  be 
overruled. 

Other  exceptions  which  are  taken  to  instructions  upon 
the  presumption  of  care  by  the  deceased  in  the  absence  of 
eyewitnesses  of  the  collision  are  governed  by  what  we  have 
already  said  upon  this  subject  and  need  not  be  further  con- 
sidered. The  cases  of  Crawford  v.  B.  B.  Co.,  109  Iowa  433, 
and  Thompson  v.  B.  B.  Co.,  162  Iowa  468,  to  which  our  atten- 
tion is  called,  hold  no  more  than  that  such  presumption  will 
not  be  indulged  where  the  evidence  shows  that  the  injured 
party  could  not  have  exercised  due  care,  or  where  the  eye- 
witnesses saw  the  person  up  to  a  point  where  it  was  impos- 
sible for  him  to  escape  injury.  In  the  present  case,  we  repeat, 
there  is  no  eyewitness  of  the  conduct  of  the  deceased  from 
the  time  when  he  was  still  about  75  feet  distant  from  the 
crossing,  leaving  him  wholly  unobserved  from  that  moment 
until  he  was  found  in  his  injured  and  unconscious  condition. 
Here  was  ample  time  and  distance  in  which  to  check  the  pace 
of  his  team  and  look  and  listen  as  best  he  could  in  the  un- 
favorable surroundings,  and  who  shall  say  he  failed  to  do  so? 
The  mere  fact  that  he  might  have  avoided  injury  had  he 
refrained  from  attempting  the  crossing  will  not  justify  a 
holding  that  he  was  guilty  of  contributory  negligence.  Such 
reasoning  would  render  impossible  a  recovery  for  injuries  in 
a  crossing  collision  under  any  and  all  circumstances  whatso- 
ever, for  in  every  instance  the  accident  could  have  been 
avoided  had  the  injured  person  not  attempted  the  passage. 
So  far  as  contributory  negligence  is  concerned  the  sole  inquiry 
is  whether  the  person  used  the  care  and  caution  of  a  person  of 
ordinary  prudence  for  his  own  safety.  If  he  did,  then  he  was 
not  negligent  even  though  he  was  mistaken  in  his  judgment 
as  to  the  imminence  of  the  peril. 

Criticism  is  also  directed  against  the  court's  instruction 
upon  the  measure  of  plaintiff's  damages  because  of  the  alleged 
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vague  and  indefinite  character  of  the  evidence,  which  it  is 

contended  does  not  justify  the  assessment  of 

4.   Dbath  :    dam- 

ases :  basis  In    substantial  damages.    The  objection  is  not  well 

evidence  to 

flcienc^*'  *"''     ^o^^^^^d.     The  evidence  on  part  of  plaintiff 

tends  to  show  that  deceased  was  about  fifty 
years  old  and  left  property  to  the  amount  of  $1,300  and  $2,500 
in  life  insurance.  It  further  appears  that  he  was  of  indus- 
trious habits.  There  is  no  evidence  that  he  had  been  accus- 
tomed to  work  for  wages  or  any  definite  showing  as  to  his 
earning  capacity.  He  had  suffered  some  from  rheumatism 
but  nothing  to  indicate  that  he  was  materially  less  capable 
of  earning  money  than  the  average  man  of  his  years  and 
experience.  We  think  that  upon  the  showing  thus  made  the 
jury  could  make  a  reasonable  and  fair  estimate  of  the  value 
of  his  life  to  his  estate  and  the  question  was  not  improperly 
submitted  by  the  court. 

lY.  It  appears  that  about  the  time  or  a  few  minutes  after 

the  trainmen  discovered  the  wreck  on  the  crossing  and  stopped 

to  orender  aid,  a  witness  living  near  by  came  on  the  scene  and 

5.  Evidence:         ^^  ^^  permitted  to  testify  in  substance  that 

testf^instinc-     ^^  heard  the  motorman  say  that  they  had  on 

inddence  In       a  heavy  load  and  could  not  stop  the  train,  or 

words  to  that  effect.  The  admission  of  this 
testimony  is  said  to  be  erroneous  because  the  matter  so  related 
was  hearsay,  incompetent  and  not  part  of  the  res  gestae. 
Without  going  into  any  review  of  the  many  authorities  cited 
by  counsel  on  both  sides,  we  think  the  evidence  comes  well 
within  the  established  rule  of  this  and  many  other  courts  and 
the  objection  to  its  competency  cannot  be  sustained.  See 
Alsever  v,  B.  R.  Co.,  115  Iowa  338;  Christopherson  v.  B.  B, 
Co.,  135  Iowa  409 ;  Dubois  v.  Luthmers,  147  Iowa  315 ;  Dovda 
V.  B.  B.  Co.,  141  Iowa  82;  O'Connor  v.  B.  B.  Co.  (Minn.),  6 
N.  W.  481 ;  Fish  v.  B.  B.  Co.,  96  Iowa  702,  707. 

V.  Among  the  errors  assigned  is  one  that  the  ''court 
erred  in  not  withdrawing  from  the  jury  the  first  and  second 
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paragraphs  of  plaintiff's  amendment  to  the  petition/'    The 

Q.  appb^  AMD       ^^*  paragraph  referred  to  charges  negligence 

omnibus  *"*^'  *    ^^  *^6  defendant  in  failing  to  provide  a  watch- 

assignment.        ^^^^^  ^^  gates  Or  Other  safety  devices  at  the 

crossing.  The  second  paragraph  alleges  failure  of  the  train- 
men to  use  due  care  to  prevent  the  collision  after  discovering 
the  peril  of  deceased. 

It  will  be  observed  that  the  assignment  of  error  is  omni- 
bus or  compound  in  for^i;  that  is,  the  failure  to  withdraw 
from  the  jury  two  separate  paragraphs  of  the  pleading  is 
7.  appbal  and       n^ade  the  subject  of  a  single  exception.    It  is 
Sffion'  unwip-    *  rul®  ^f  long  Standing  that  such  an  exception 
Senc?:  refuMi   will  not  be  sustained  if  the  ruling  complained 

of  is  correct  with  respect  to  either  of  the  sev- 
eral matters  so  objected  to.  We  have  already  held  that  there 
was  no  error  in  submitting  to  the  jury  the  question  whether 
reasonable  care  required  the  defendant  to  maintain  a  watch- 
man or  other  safety  device  or  application  at  the  crossing  and 
this  sufficiently  disposes  of  the  assignment  under  considera- 
tion. We  may  add,  however,  that  while  the  allegation  of 
negligent  failure  to  stop  the  car  after  seeing  the  peril  of  the 
deceased  was  left  in  the  petition  and  statement  to  the  jury, 
no  instruction  was  asked  or  given  with  reference  thereto  and 
we  think  it  very  evident  from  the  course  of  the  trial  and  the 
manner  of  the  submission  of  the  cause  that  no  prejudice  could 
have  resulted  to  the  defendants  on  account  thereof. 

No  prejudicial  error  appearing  the  judgment  below  ii 
Affirmed. 

Ladd,  G.  J.,  Evans  and  Pbeston,-JJ.,  concur, 


Wallace  Dake,  Appellant,  v.  G.  L.  Wabd  et  al.,  Appellees. 

BOUNDABT  LINES:     Evidence— Non-Acquiescence— Penonal  Coni- 

1    mnnlcatioiifl  with  Fonner  Deceased  Owner.     Whether,  in  order 

to  defeat  a  boundary  line  hy  acquiescence,  plaintiff,  the  present 
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owner  of  one  traet  of  land,  may  establish  his  non-acquiescence 
in  the  line  in  question  by  showing  his  conversations  with  a 
former  owner,  now  deceased,  of  the  adjoining  tract,  the  defend- 
ant being  the  successor  in  interest  of  such  deceased  former 
owner,  query. 

BOUNBABT  LINES:    Acquiescence  In  Line— Delay  In  Bringing  Ac- 

2  tion.  The  continued  use  of  a  partition  fence  by  the  adjoining 
owners  cultivating  the  land  up  to  such  fence  for  ten  years 
gives  rise  to  the  inference  or  presumption  that  the  parties  have 
agreed  on  such  line — ^have  acquiesced  in  such  line. 

PBINCIPLE  APPLIED:  Plaintiff  and  one  Olauosen  owned 
adjoining  farms  for  17  years  following  the  building  of  a  parti- 
tion fence  by  Claussen  in  accordance  with  a  survey,  as  Olaussen 
claimed.  During  all  said  time  said  fence  was  main  trained  and 
the  land  on  both  sides  thereof  cultivated  up  to  it.  At  the  end 
of  17  years,  Claussen  sold  his  land  and  defendants  are  now 
the  successors  in  title.  Claussen  died  about  a  year  after  he  sold 
out.  Plaintiff  then  brought  an  action  to  enjoin  the  maintenance 
of  the  fence  by  defendants^  and  testified  he  always  contended 
to  Claussen  that  the  fence  was  not  on  the  correct  line  and  that 
Claussen  was  equally  sure  it  was.  Assuming  the  competency  of 
this  testimony,  held,  the  delay  in  bringing  the  action  so  dis- 
credited plaintiff  that  his  testimony  would  not  overthrow  the 
presumption  of  acquiescence. 

ADYEBSB  POSSE8SIOK:     Boundary  Lines.     The  claim,  made  in 

3  good  faith,  and  persisted  in  for  ten  years,  that  a  certain  fence 
was  on  the  true  line,  ripens  into  title  by  adverse  possession  to 
the  land  up  to  said  fence. 

APPEAL  AND  EBBOB:    Abstract — SulBciency— Date  of  Trial*    Ab- 

4  stracts  should  always  show  the  date  of  trial. 

Appeal  from  Buena  Vista  Districi  Court. — ^Hon.  A.  D. 

Baiue,  Judge. 

Saturday,  December  19,  1914. 

This  action  is  a  controver^r  between  adjoining  land- 
owners over  the  location  of  a  partition  fence.  The  defendants 
pleaded  acquiescence  in  a  line  and  adverse  possession  for  more 


120  Dake  v.  Ward  bt  al.  [168  Iowa 

than  ten  years.    There  was  a  decree  for  the  defendants.   Plain- 
tiff appeals. — Affirmed. 

James  Deland,  for  appellant. 

FaviUe  cfe  Whitney,  for  appellees. 

Evans,  J. — Plaintiff  is  the  owner  of  the  S.  l^  of  the 
NE.  1/4  of  a  certain  section  2.  Defendants  Ward  and  Robin- 
son are  owners  of  the  N.  V^  of  the  same  quarter  section.  Rob- 
inson acquired  his  interest  by  executory  contract  from  Ward. 
Ward  acquired  the  land  from  Qaffey.  Gaffey  acquired  it  from 
one  Claussen.  Gaffey  and  Adams  have  no  present  interest  in 
the  land  or  in  the  litigation,  and  they  have  filed  a  disclaimer. 
Dake,  the  plaintiff,  has  occupied  the  S.  i/^  of  the  quarter 
section  since  1878.  Claussen  acquired  the  N.  ^  in  1883  and 
occupied  it  from  such  date  until  the  spring  of  1910,  when  he 
sold  it  to  Gaffey.  In  1893,  Claussen  built  a  partition  fence 
between  the  two  farms  and  the  same  was  maintained  continu- 
ously from  that  time  until  after  Claussen  sold  and  left  the 
place.  In  March,  1911,  the  plaintiff  tore  down  such  fence  and 
erected  another  on  a  line  some  distance  north  of  the  old 
line.  This  was  done  under  the  claim  that  the  old  line  was 
an  encroachment  upon  him.  The  defendants,  the  present 
owners,  removed  the  fence.  Thereupon  this  action  was  brought, 
asking  an  injunction  against  their  interference. 

The  partition  line  between  the  parties  was  160  rods  long. 
The  buildings  on  each  farm  were  located  near  the  west  end 
of  this  partition  line.  Their  outlet  to  the  highway,  however, 
was  toward  the  east.  For  that  purpose,  Claussen  maintained 
continuously  a  narrow  roadway  from  his  house  east  along  the 
north  side  of  the  partition  fence  to  the  public  highway  on 
the  east  side  of  the  section.  The  west  side  of  each  farm  con- 
sisted of  hilly  land  unsuitable  for  cultivation  and  the  same 
was  used  for  pasture.  Under  some  arrangement  between 
Claussen  and  Dake  in  1895,  the  west  twenty  or  thirty  rods 
of  the  partition  fence  was  moved  north,  making  a  ''jog"  in 
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the  line.  The  rest  of  the  line  fence  was  maintained  eontinn- 
ously  as  first  constructed.  The  land  adjoining  this  portion 
was  all  tillable  and  each  party  tilled  to  the  fence.  Shortly 
prior  to  the  building  of  the  fence,  a  survey  had  been  made 
by  the  county  surveyor  and  Glaussen  claimed  to  build  the 
fence  in  accordance  with  such  survey.  These  are  the  general 
facts  upon  which  the  defendants  claim  acquiescence  in  the 
partition  line  for  more  than  ten  years.  In  the  absence  of 
oither  evidence  they  would  be  clearly  sufficient  to  support 
the  plea. 

To  rebut  the  inference  of  acquiescence, 
r.iNKH^^^e^i-       the  plaintiff  testified  that  he  never  did  in  fact 

deuce :   dod- 

acquiescence :     acquicscc  but  that  ou  the  Contrary  he  always 

personal    com-  *f  ^ 

muoications       claimed  to  Claussen  that  the  fence  encroached 

with  former 

owner*^  upon  him.     Claussen 's  invariable  answer  to 

such  claim  was  an  insistence  that  the  fence 
was  on  the  true  line. 

Because  of  this  testimony  of  plaintiff  Dake,  it  is  urged 
that  no  acquiescence  can  be  found.  For  the  defendants,  it 
is  urged  that  the  testimony  of  Dake  to  a  personal  conversation 
with  Glaussen  was  incompetent,  Claussen  being  dead  and  the 
defendants  being  his  successors  in  title.  We  are  not  without 
doubt  on  this  question,  but  we  pass  it.  Acquiescence  or  want 
of  acquiescence  is  not  alone  a  matter  of  words.  It  is  often, 
if  not  usually,  proved  by  inference  or  presumption  from  the 
conduct  of  the  parties.  Hamdon  v.  Stvltz,  124  Iowa  734; 
KeUer  v.  Harrison,  139  Iowa  382,  394. 

Words  may  be  wanting  or  the  proof  of  them  impossible, 

but  conduct  of  the  parties  during  a  period  of  ten  years  is 

inevitable,  and  proof  of  its  general  character  is  ordinarily 

2.  BcHT^ABY  available.    It  is  urged  for  the  plaintiff  that 

escemre  fn^"'     definite  activc  consent  must  be  proved  in  order 

bringinl*  ac-  ^^   *<>  constitute  acquiesccuce  within  the  meaning 

^^^'  of  the  law.    We  cannot  assent  to  this  view.    If 

a  definite  agreement  could  be  proved,  that  would  be  enough 

of  itself,  instanter,  without  the  ten  years'  duration.    The  very 
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reason  for  requiring  a  long  period  of  acquiescence  in  order  to 
establish  it  at  all,  is  that  it  is  deemed  somewhat  negative  in 
character  and  that  its  inference  can  be  drawn  more  fairly 
from  a  long  period  of  negation  than  from  a  short  one.  It  is 
readily  conceivable  that  a  person  may  be  dissatisfied  and  yet 
sabmit  and  thus  acquiesce. 

The  question  of  fact  presented  to  us  at  this  point  is 
whether  we  can  deem  the  testimony  of  the  plaintiff  as  to  his 
complaints  to  Claussen  as  sufficient  to  overcome  the  infer- 
ence which  must  otherwise  arise  from  the  long-continued 
use  of  the  partition  fence.  The  fact  that  this  testimony  came 
after  the  death  of  Claussen  gave  it  immunity  from  contradic- 
tion. The  trial  court  doubtless  scrutinized  it  more  closely  on 
that  account.  If  the  plaintiff  was  legally  entitled  in  March, 
1911,  to  remove  the  fence  in  question  further  north,  he  had 
been  equally  entitled  to  do  so  for  at  least  eighteen  years.  Prior 
to  March,  1911,  he  had  never  done  an  overt  act  in  that  direc- 
tion. If  he  had  done  so  while  Claussen  was  living  and  in 
possession  of  the  land,  he  would  have  been  confronted  by  an 
adversary  who  had  equal  knowledge  with  himself  of  their 
past  conduct  and  understandings.  The  fact  that  he  could 
remain  acquiescent  in  conduct  for  eighteen  years  and  until  his 
real  adversary  had  turned  his  back  to  him  is  an  impeaching 
circumstance  which  greatly  weakens  the  credibility  of  his 
testimony  in  that  regard.  This  circumstance  creates  in  our 
minds  such  a  great  doubt  of  its  credibility  that  we  do  not  feel 
justified  in  accepting  it  to  the  extent  of  reversing  the  finding 
of  the  lower  court. 

This  testimony  presents  the  further  difficulty  that  it  shows 
that  Claussen  was  at  all  times  insisting  upon  the  correctness 
of  the  line  as  indicated  by  the  fence  and  such  insistence  was 
8   ADVEH8B  P08-     ^  apparent  good  faith.    So  that  .if  Claussen 
bonndary  ^*  ^^*  acquire  a  right  up  to  such  line  by  ten 

^^'  years'  acquiescence  he  must  have  acquired  it 

by  adverse  possession.  We  reach  the  conclusion  that  the  de- 
cree entered  below  was  right. 
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II.  We  are  disposed  to  call  attention  to  an  oversight  in 
the  abstract.  In  order  to  understand  the  reference  of  some 
of  the  testimony  to  points  of  time  it  has  been  necessary  for  ns 

to  know  the  date  of  the  trial.    For  instance, 
bsbob:  ab-        it  appears  from  the  evidence  that  Claussen 

stract:  suffl- 

gg»cy:dateof    died  **last  September.*'    The  decree  recites 

that  the  trial  began  December  28, 1912 ;  it  re- 
cites the  findings  of  the  court  as  being  made  on  September 
6,  1912.  The  evidence  was  all  certified  by  the  reporter  on 
January  23, 1912.  We  can  only  venture  a  guess  in  correction 
of  the  manifest  error  that  the  first  two  dates  should  be  reversed 
in  order  and  that  the  year  of  each  should  be  1911  instead  of 
1912.  This  would  make  them  at  least  consistent  with  each 
other  and  consistent  with  certification  in  January,  1912.  On 
the  other  hand  some  pleadings  were  filed  as  late  as  January, 
1912.  The  petition,  however,  was  filed  in  April,  1911,  and 
the  answer  in  September,  1911.  Whether  the  year  of  Claus- 
sen's  death  was  1910  or  1911  is  a  fact  of  some  importance. 
We  can  only  ascertain  it  from  this  record  by  first  ascertaining 
or  assuming  the  date  of  the  trial. 

Omission  from  the  abstract  of  the  date  of  trial  is  not  an 
infrequent  oversight  in  abstracts  that  come  before  us.  Such 
date  is  often  necessary  to  a  proper  understanding  of  the  evi- 
dence. We  mention  the  fact  in  this  connection  not  so  much  to 
criticise  the  present  abstract  as  to  bespeak  future  thoughtful- 
ness  in  that  regard  on  the  part  of  attorneys. 

The  decree  below  will  be — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


L.  K.  Deal,  trading  as  L.  K.  Deal  Lumber  Company,  Appel- 
lant, V.  Wapsie  Power  ft  Light  Company,  Appellee. 

SALES:    Belated  Imt  Accepted  DeUvery—- Bisixig  Iffsiket— Damages. 
1    The  right  to  recover  damages  for  breach  of  contract  does  not 
embrace  the  right  to  make  a  profit. 
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PRINCIPLE  APPLIED:  Plaintiff  agreed  to  deliver  poles  to 
defendant  by  a  certain  time  but  breached  hia  contract  by  not 
delivering  until  two  months  after  the  time  agreed  on,  but  defend 
ant  accepted  the  belated  delivery.  During  the  time  of  plaintiff's 
default  the  market  price  of  poles  advanced  77  cents  each  above 
the  contract  price  with  plaintiff.  A  few  days  before  plaintiff 
made  delivery,  defendant  purchased  poles  at  this  advance.  Held, 
defendant  could  not  deduct  this  advance  from  the  contract  price 
with  plaintiff,  defendant  having  suffered  no  damages  except  that 
resulting  directly  from  plaintiff's  delay. 

Appeal  from  Linn  District  Court. — Hon.  Milo  P.  Smith, 

Judge. 

Saturday,  December  19,  1914. 

Action  for  goods  sold  resulted  in  allowing  damages  on  a 
counterclaim  as  prayed.    The  plaintiff  appeals. — Reversed. 

Dunshee  &  Haines,  for  appellant. 

J.  R.  Lindsay,  for  appellee. 

Ladd,  C.  J. — On  June  19,  1912,  the  defendant  ordered 
610  cedar  poles  of  plaintiff  with  directions  to  ship  to  Lisbon 
and  other  near-by  places  within  three  weeks.     Plaintiff  ac- 
cepted the  order  and  promptly  delivered  186 
but  accepted      of  the  poles.    Defendant  repeatedly  requested 

delivery  i  riB~ 

tag  market :       the  remaining  poles,  and  on  September  9th  f  ol- 

lowing,  advised  plaintiff  that  unless  somethmg 
tangible  were  heard  from  him  within  forty-eight  hours,  it 
would  buy  elsewhere  and  charge  him  the  difference  between 
the  price  paid  and  the  contract  price.  Not  receiving  the  poles, 
it  purchased  404  on  the  market  at  a  cost  of  $.77  each  above 
the  contract  price,  or  $311.06  in  all.  The  plaintiff,  without 
knowledge  of  this,  invoiced  and  shipped  two  carloads  of  poles 
to  defendant,  September  9th,  and  two  carloads  September  12th, 
containing  the  remaining  424  poles  and  these  were  received 
by  defendant  within  a  reasonable  time  thereafter.  It  paid 
the  freight  thereon  and  mingled  them  with  other  poles  of  like 
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character.  The  plaintiff  in  this  action  demands  judgment  for 
the  contract  price  of  the  poles  less  freight  advanced  by  de- 
fendant and  a  payment  of  $500,  or  a  balance  of  $819.43.  The 
defendant  concedes  this  amount  to  be  owing  on  the  contract 
but  for  its  counterclaim  for  the  $31L06  paid  in  excess  of  the 
contract  price  for  the  404  poles  bought  on  the  market,  and  this 
sum  it  prays  as  damages  consequent  on  plaintiff's  breach  of 
contract  in  not  delivering  the  poles  when  agreed.  Had  plain- 
tiff failed  or  refused  to  deliver  the  remaining  poles  or  had 
defendant  declined  to  receive  them  when  delivered,  the  measure 
of  damage  would  be  as  contended, — ^that  is,  the  difference  be- 
tween the  contract  price  and  the  cost  of  purchasing  them  on  the 
open  market.  Bt^hnell  v.  King,  140  Iowa  405.  But  plaintiff 
did  deliver  them,  and  though  this  was  done  long  after  the 
time  specified,  the  defendant  accepted  such  delivery. 

The  essence  of  plaintiff's  obligation  was  (1)  to  deliver 
the  poles  and  (2)  within  a  specified  time.  He  delivered  the 
poles  but  not  within  the  time.  The  breach  of  contract  then 
was  not  in  failing  or  refusing  to  deliver,  but  in  not  doing  so 
when  agreed,  and  the  damages  flowing  from  this  breach  only 
can  be  recovered.  What  these  may  be  necessarily  depends 
on  the  circumstances  of  each  particular  case.  Such  damages 
in  the  case  at  bar  cannot  be  the  diminution  in  the  value  of  the 
poles  from  the  date  of  delivery  specified  in  the  contract  and 
the  time  of  actual  delivery,  for  during  that  time  their  market 
value  increased  77  cents  a  pole.  The  defendant  received  pre- 
cisely what  plaintiff  promised  to  deliver,  though  of  this  much 
more  value  than  the  poles  would  have  been  if  delivered  on  the 
date  agreed  upon. 

Had  there  been  depreciation  in  value,  the  difference  might 
be  recovered.  Ramish  v.  Kirschbraun,  98  Cal.  676, 33  Pac.  780 ; 
Sutherland  on  Damages,  Sec.  664. 

On  what  theory,  then,  can  the  vendee  be  said  to  have  been 
damaged  save  as  this  may  result  directly  from  the  delay!  The 
universal  principle  is  that  the  person  injured  shall  receive 
a  compensation  commensurate  with  his  loss  or  injury,  and 
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no  more ;  and  it  is  a  right  of  the  person  who  is  bound  to  pay 
this  compensation  not  to  be  compelled  to  pay  more  except 
costs.  1  Sutherland  on  Damages,  Sec.  12.  The  design  in  award- 
ing damages  consequent  on  a  breach  of  contract  is  to  place 
the  party  complaining,  in  so  far  as  this  can  be  done,  in  the 
same  position  as  he  would  have  been  had  the  contract  been 
performed.  It  is  intended  to  indemnify,  not  to  confer  an 
advantage  in  the  way  of  profit  because  of  the  other  party's 
default  In  Weriheim  v.  Chicouiimi  Pulp  Co.,  21  Am.  &  Eng. 
Cases,  602,  decided  by  the  Privy  Council  of  England,  defend- 
ant was  to  deliver  wood  pulp  at  Manchester  but  failed  to  do 
so  within  the  time  specified,  and  though  pulp  has  sold  for  70s. 
per  ton,  it  went  down  to  42s.  when  delivery  was  made,  and 
the  seller  claimed  the  difference  as  damages;  but  as  he  had 
sold  by  contract  at  65s.,  it  was  held  he  could  recover  only  the 
difference  of  5s.,  it  being  said : 

' '  The  market  value  is  taken  because  it  is  presumed  to  be 
the  true  value  of  the  goods  to  the  purchaser.  In  the  case  of 
nondelivery,  where  the  purchaser  does  not  get  the  goods  he 
purchased,  it  is  assumed  that  these  would  be  worth  to  him,  if 
he  had  them,  what  they  would  fetch  in  the  open  market ;  and 
that,  if  he  wanted  to  get  others  in  their  stead,  he  could  obtain 
them  in  that  market  at  that  price.  In  such  a  case,  the  price 
at  which  the  purchaser  might  in  anticipation  of  delivery  have 
resold  the  goods,  is  properly  treated,  where  no  question  of 
loss  of  profit  arises,  as  an  entirely  irrelevant  matter.  Bodo- 
canachi  v.  MUbum,  18  Q.  B.  D.  67.  The  purchaser  not  having 
got  his  goods  should  receive  by  way  of  damages  enough  to 
enable  him  to  buy  similar  goods  in  the  open  market.  Similarly, 
when  the  delivery  of  goods  purchased  is  delayed,  the  goods  are 
presumed  to  have  been  at  the  time  they  should  have  been 
delivered  worth  to  the  purchaser  what  he  could  sell  them  for 
or  buy  others  like  them  for,  in  the  open  market,  and  when 
they  are  in  fact  delivered,  they  are  similarly  presumed  to  be 
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for  the  same  reason,  worth  to  the  purchaser  what  he  could 
then  sell  them  for,  or  buy  others  like  them  for,  in  that  market, 
but  if  in  fact  the  purchaser,  when  he  obtains  possession  of  the 
goods,  sells  them  at  a  price  greatly  in  advance  of  the  then 
market  value,  that  presumption  is  rebutted  and  the  real  value 
of  the  goods  to  him  is  proved  by  the  very  fact  of  this  sale  to  be 
more  than  market  value,  and  the  loss  he  sustains  must  be 
measured  by  that  price,  unless  he  is,  against  all  justice,  to  be 
permitted  to  make  a  profit  by  the  breach  of  contract,  be  com- 
pensated for  a  loss  he  never  suffered,  and  be  put,  as  far  as 
money  can  do  it,  not  in  the  same  position  in  which  he  would 
have  been  if  the  contract  had  been  performed,  but  in  a  much 
better  position.'' 

Though  defendant  did  not  sell,  the  market  price  was  such 
as  to  indicate  that  it  had  suffered  no  loss.  If  it  necessarily 
bought  the  404  poles  on  the  open  market,  at  an  increased 
price,  owing  to  plaintiff's  dilatoriness,  it  could  have  sold  the 
poles  when  delivered  by  plaintiff  a  few  days  later  and  thereby 
recouped  its  loss  and  in  keeping  them  retained  the  equivalent 
in  value.  By  receiving  the  poles  when  tendered  in  pursuance 
of  the  contract,  it  necessarily  elected  to  waive  the  incident  of 
having  purchased  to  supply  it  with  what  plaintiff  had  not  up 
to  that  time  furnished;  for  it  could  not  at  the  same  time 
assume  the  antagonistic  positions  of  insisting  upon  a  breach  of 
the  agreement  in  failing  to  deliver  and  accepting  delivery  of 
the  goods  for  which  it  had  contracted.  When  these  came,  it 
could  not  at  the  same  time  keep  the  cake  and  eat  it. 

By  accepting  the  poles  when  delivered,  it  necessarily 
waived  the  incident  of  having  bought  others  because  of  the 
alleged  breach  and  can  only  recover  damages  suffered  in  con- 
sequence of  the  delay.  Otherwise,  defendant  not  only  would 
not  suffer  loss  because  of  delay, — for  it  received  the  goods  on 
a  rising  market, — ^but  it  would  reap  a  profit  because  of 
plaintiff's  breach  in  precisely  the  sum  allowed  it  on  the  counter- 
claim in  the  district  court.  This  is  contrary  to  the  principle 
of  just  compensation  and  has  not  our  approval. 
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The  suggestion  that  the  last  shipments  were  independent 
of  the  contract  is  not  borne  out  by  the  record. 

Because  of  the  error  in  assessing  damages  the  judgment  is 
— Reversed, 

Weaver,  Evans  and  Pbeston,  JJ.,  concur. 


Des  Moines  City  Ry.  Co.  et  al.,  Appellants,  v.  Horace  Q. 

Susong,  City  Clerk,  Appellee. 

IffUNIOIPAL    OORPOBATIOKS:      OrdlTiftnnwi    Beferendtun— Stata- 
1    tory  OonstructioiL     Sec.  1056-a37,  Code  Bupp.  1913,  ia  not  ap- 
plicable to  the  enactment  of  franchise  ordinances  such  as  are 
contemplated  by  Sec.  1056-a30  of  said  supplement. 

Appeal  from  Polk  District  Cowrt. — Hon.  W.  H.  McHenry, 

Judge. 

Saturday,  December  19, 1914. 

Action  in  mandamus  to  require  appellee  to  canvass  and 
certify  an  alleged  petition  purporting  to  be  signed  by  more 
than  twenty-five  per  cent  of  the  voters  of  the  city  of  Des 
Moines,  requesting  the  passage  of  an  ordinance  as  provided 
by  Sec.  1056-a37  of  the  Supplement  to  the  Code.  There  was 
a  demurrer  to  the  petition,  and  a  concession  as  to  a  fact  not 
contained  in  the  petition  which  it  was  agreed  the  court  might 
take  into  consideration  in  determining  the  demurrer.  The 
demurrer  was  sustained  and  plaintiff  electing  to  stand  upon 
its  petition,  the  petition  was  dismissed.  Plaintiff  appeals. — 
Affirmed, 

M.  JT.  Cohen,  Pecker,  Parrish  &  Miller,  for  appellant. 

jBT.  W.  Byers,  E.  C.  Carlson  and  E.  M.  Steer,  for  appellee. 

Wm.  Chamberlain  as  Amicus  Curiae. 

Preston,  J. — The  case  was  advanced  and  submitted  at 
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this  December  period,  on  December  18, 1914.    On  this  Decem- 
ber 19,  the  court  is  about  to  adjourn  until  January  12,  1915. 
1.  Municipal        Because  an  election  is  soon  to  be  held  to  vote 
or^Jnc2?r"*    ®^  ^  street  railway  franchise,   counsel  for 
8ta^tor7™<M>]i-    either  side  request  an  early  decision.    After 

consultation  it  has  been  decided  that  the  ruling 
of  the  district  court  should  be  afiSrmed. 

Under  the  circumstances,  it  is  considered  advisable  to 
announce  the  decision  at  this  time.  The  opinion  will,  there- 
fore, be  brief.  A  number  of  points  have  been  argued,  which, 
in  the  opinion  of  the  court,  are  not  involved  in  this  appeal. 
Only  such  points  as  properly  arise  will  be  considered  and 
determined.  We  are  of  the  opinion  that  the  defendant  is  not 
required  to  canvass  and  certify  the  petition  for  the  reason 
that  Code  Supplement  Sec.  1056-a37  is  not  applicable  to  the 
enactment  of  franchise  ordinances  such  as  are  contemplated 
by  Sec.  1056-a30  of  the  Supplement.  This  was  the  holding  of 
the  trial  court,  and  its  ruling  is — Affirmed. 


Ladd,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


T.  T.  DuoGER,  Appellee,  v.  C.  C.  Kelly,  Appellant. 

APPEAL  AKD   EBBOB:     Province   of  Jury— Findings  of  Faets. 

1  The  special  province  of  the  jury  is  to  pass  on  irreconcilable  con- 
flicts in  testimony,  the  credibility  of  witnesses  and  the  weight 
of  their  testimony. 

OONTBACTS:     ' *0«rtalnt3r"— Test  to  Detennlne.     "That  is  'eer- 

2  tain'  which  is  capable  of  being  made  certain." 

PBINCIPLE  APPLIED:  Plaintiff  and  defendant  owned  ad- 
joining farms,  inadequately  drained  by  a  joint  system  of  tiling, 
the  farm  of  plaintiff  being  the  lower.  They  agreed  that  plain- 
tiff should  himself  construct  a  new  line  of  tiling  on  his  own 
land  in  connection  with  the  joint  system,  and  for  the  mutual 
benefit  of  both  tracts,  defendant  saying:  ''I  will  pay  my  part." 
EM,  there  was  no  fatal  uncertainty  in  the  contract,  the  por- 
tion for  each  to  pay  being  determinable  by  a  comparison  of 

Vol.  168  U.- 
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the  benefits  derived  by  the  two  farms  from  the  improvement 
80  made. 

00NTBA0T8:    Oonsideratlon— Failure  of— What  Is  Not.    An  agree- 

3  ment  of  one  landowner  to  contribute  to  the  cost  of  a  drainage 
improvement  wholly  on  adjoining  and  lower  land  is  supported 
by  a  sufficient  consideration  in  the  benefits  shown  to  be  derived 
by  both  tracts  from  more  efficient  drainage. 

STATUTE  OF  FBAT7D:     Transfer  of  Interest  in  Land»— What  Is 

4  Not.  An  oral  agreement  between  two  adjoining  landowners  to 
enlarge  the  outlet  to  a  joint  system  of  drainage  already  existing 
on  their  lands  is  not  a  contract  for  the  transfer  of  interest 
in  lands  within  the  meaning  of  the  statute  of  frauds.  If  con- 
ceded  to  be  within  the  statute,  the  performance  by  one  party  in 
the  instant  case  renders  the  agreement  enforceable. 

0ONTRA0T8:     Arbitration— Befosal—Besort  to  Oonrts.    An  agree- 

5  ment  to  arbitrate  the  amount  due  under  a  contract  does  not  close 
the  door  of  the  courts  to  a  hearing  thereon,  in  case  one  of 
the  parties  refuses  to  carry  out  the  said  agreement. 

PLEADINGS:     Erroneous  Prayer— Effect.     A  prayer  based  on  an 

6  erroneous  measure  of  damages  will  not  prevent  recovery  on  the 
correct  measure. 

OONTBAOT:     "Certainty" — ^Measure  of  Damages  for  Breach— Non- 

7  stipulation.  A  contract  may,  in  some  cases,  stipulate  for  a 
measure  of  damages  for  breach.  There  is  no  fatal  uncertainty 
if  it  does  not.    The  law  will  supply  the  proper  measure. 

WITNESSES:     Impeachment— Statements  Ont  of  Ck>nrt— Form  of 

8  Impeaching  Question.  In  impeaching  a  witness  by  showing  the 
making  of  statements  out  of  court  inconsistent  with  his  state- 
ments  in  court,  the  impeaching  evidence  should  be  confined  sub- 
stantially to  the  matters  denied  by  the  witness  in  court. 

PBINGIPLE  APPLIED:  A  witness  for  plaintiff  denied  having 
said  "that  plaintiff  had  told  him  to  stop  up  certain  tiling." 
The  impeaching  evidence  sought  to  show  that  the  witness  had 
said,  "that  plaintiff  had  hired  him  to  block  the  tiling."  EM, 
properly  excluded. 

WITNESSES:    Orosa-ETamlwatioii— Discretion  of  Ckmrt.   Quite  large 

9  discretion  is  lodged  in  the  trial  court  as  to  the  range  of  cross- 
examination. 
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PBINCIPLE  APPLIED:  Court  sustained  in  ruling  out  ques- 
tiona  seeking  to  show  that  witness  had  stated  on  a  certain 
occasion  that  he  had  been  "damned  well  paid"  for  his  former 
testimony,  nothing  being  shown  as  to  what  his  former  testimony 
was,  the  question,  however,  being  generally  condemned  as  an 
attempt  to  cast  odium  on  plaintiff  by  indirection. 

EVZDENOE:     Offers  of  €k>mpromifle — ^Acceptance  of  Ctompromlfle— 
10    Distinction  Between.     Offers  of  compromise  are  not  admissible 
in  support  of  a  contested  claim  or  defense,  but  evidence  that  a 
compromise  had  been  actually  agreed  on  and  afterwards  repu- 
diated may  be  received. 

Appeal  from  Websier  District  Court. — ^Hon.  R.  M.  Wmght, 

Judge. 

Saturday,  December  19, 1914. 

Action  at  law  upon  an  alleged  contract  whereby  defend- 
ant undertook  to  pay  part  of  the  expense  of  constructing  an 
outlet  for  drainage  of  land.  The  material  facts  are  stated  in 
the  petition.  There  was  a  verdict  and  judgment  for  plaintiff 
and  defendant  appeals. — Affirmed, 

Frank  FarreU,  Kenyon,  Kelleher  &  0^ Conner,  and  Files 
dk  Maker,  for  appellant. 

Hedy,  Bumquist  &  Thomas,  for  appellee. 

Weaver,  J. — ^Plaintiff  and  wife  own  the  south  half  of  the 
south  half  of  a  certain  section  of  land  in  Webster  county  and 
defendant  owns  the  north  half  of  the  same  half -section.  Prior 
to  the  time  of  the  alleged  contract  in  suit  the  two  tracts  of 
land  had  been  to  some  extent  drained  by  a  joint  or  common 
system  of  tiling  which  had  been  constructed  by  the  mutual 
agreement  and  at  the  mutual  expense  of  the  owners  who  were 
grantors  of  the  parties  to  this  suit.  In  this  system  were  about 
2,500  rods  of  drain  of  which  1,000  rods  were  upon  the  north 
tract  and  1,500  rods  on  the  south  tract  The  entire  drainage 
was  discharged  through  an  outlet  of  large  tile  extending  from 
or  near  the  line  between  the  two  tracts  southwesterly  upon 
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the  land  now  owned  by  plaintiff  ending  in  an  open  waterway 
near  the  south  line  of  the  section.  After  the  present  parties 
came  into  the  ownership  of  the  land  the  plaintiff  su^^ested 
to  defendant  that  the  tiling  as  it  then  stood  did  not  effectoally 
drain  the  land  intended  to  be  served  thereby,  and  he  proposed 
the  making  of  a  new  or  additional  outlet  by  which  the  i^stem 
would  better  serve  its  purpose.  This  talk,  he  alleges,  ter- 
minated in  an  agreement  or  oral  contract  between  himself  and 
defendant  whereby  plaintiff  was  to  proceed  and  construct  an 
additional  outlet  of  twelve-inch  tile  carried  along  the  same 
general  direction  as  the  original  outlet  and  upon  completion 
thereof  defendant  would  pay  plaintiff  his  proper  share  or  pro- 
portion of  the  expense  so  incurred.  He  further  says  that  rely- 
ing upon  this  agreement  he  did  proceed  to  construct  and 
complete  said  new  outlet  for  the  common  drainage  fi^tem  at 
the  reasonable  and  necessary  expense  for  labor  and  material 
of  $530,  and  that  the  reasonable  and  fair  share  of  such  expense 
chargeable  to  the  defendant  is  one-third  of  said  sum  or  $176.66, 
which  sum  the  defendant  refuses  to  pay.  Plaintiff  also  alleges 
it  to  have  been  a  part  of  the  contract  with  defendant  that  in 
case  they  could  not  agree  upon  the  share  which  defendant 
should  pay  the  question  should  be  submitted  to  arbitrators,  but 
that  defendant  now  refuses  to  carry  out  or  perform  said  stipu- 
lation. In  answer  to  the  claim  thus  stated  defendant  denies 
that  he  ever  entered  into  any  such  agreement,  or  ever  promised 
to  pay  any  part  of  the  cost  or  expense  of  said  outlet  and 
alleges  that  the  work  done  by  plaintiff  was  wholly  upon  his 
own  premises  and  without  any  co-operation  with  or  promise 
or  undertaking  by  the  defendant.  He  further  pleads  that 
long  prior  to  the  construction  of  said  new  outlet  his  land  had 
been  properly  drained  and  was  in  no  manner  benefited  by 
the  additional  outlet.  He  further  says  that  the  agreement 
pleaded  by  plaintiff  is  incomplete  and  is  too  indefinite  and 
uncertain  to  evidence  any  obligation  on  his  part  For  a 
further  answer  he  avers  that  after  the  work  had  been  done  by 
plaintiff  and  defendant  had  refused  to  contribute  to  the 
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expense  mcnrred,  plaintiff  so  obstmcted  and  changed  said 
outlet  as  to  prevent  any  benefit  therefrom  to  defendant's  land 
and  thereby  waived  any  right  to  demand  contribution  from 
defendant.  Further  and  by  way  of  counterclaim  defendant 
alleges  that  in  the  construction  of  the  new  outlet  plaintiff  dis- 
turbed and  injured  the  old  one  in  such  manner  as  to  materially 
interfere  with  the  drainage  through  the  old  tile  and  decrease 
its  efiSciency,  to  defendant's  damage.  In  reply  the  plaintiff 
denies  all  the  a£Brmative  matter  pleaded  in  the  answer. 

Upon  the  issues  thus  joined  there  was  trial  to  a  jury  and 
verdict  for  plaintiff  for  $146.35.  Motion  for  new  trial  was 
overruled  and  from  the  judgment  entered  on  the  verdict 
defendant  appeals. 

I.  Is  the  evidence  as  shown  by  the  record  sufficient  to 

1 .  apfhal  and       sustain  a  finding  that  defendant  ever  promised 

ince  of  Jary':     or  agreed  to  pay  any  part  of  the  cost  of  the 

findings  of  ^,*  ^  *^  "^        ^   '^ 

facta.  outlet  T 

The  negative  of  this  question  is  very  vigorously  asserted  by 
counsel  for  appellant  but  the  position  is  not  well  grounded. 
The  plaintiff  as  a  witness  on  the  trial  swears  quite  positively 
and  definitely  that  the  old  outlet  did  not  sufficiently  discharge 
the  surface  waters  from  the  land  covered  by  the  joint  system  of 
tiling  and  that  a  portion  of  his  land  and  of  the  land  of 
defendant  was  thereby  flooded  at  times.  He  further  swears 
that  he  and  defendant  discussed  the  matter  of  putting  in  a 
new  outlet  and  plaintiff  mentioned  to  defendant  the  fact  that 
one  Stewart  who  had  constructed  the  original  system  could  be 
procured  to  put  in  an  additional  outlet  provided  he  could 
have  the  job  at  once,  and  to  this  he  says  defendant  responded, 
''If  you  will  go  ahead  and  put  in  that  ditch  and  haul  the  tile 
I  will  pay  my  part  and  if  we  can't  agree  you  can  pick  a  man 
and  I  will  pick  a  man  and  let  them  settle  it.'*  To  this  proposi- 
tion plaintiff  replied,  ''All  right,  that  is  good  enough  for  me." 
It  is  upon  the  strength  of  this  agreement  plaintiff  claims  to 
have  done  the  work  and  incurred  the  expense.  He  further 
swears  that  the  place  or  point  from  which  the  outlet  should 
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start  on  the  north  and  its  general  course  with  reference  to  the 
original  outlet  was  a  matter  of  agreement  between  them. 
With  respect  to  the  alleged  agreement  plaintiff's  story  is 
corroborated  in  a  material  way  by  one  or  two  other  witnesses. 
It  is  true  the  defendant  positively  denies  the  conversation  and 
agreement  testified  to  by  plaintiff  and  that  with  respect  to 
some  of  the  material  circumstances  in  the  case  he  also  has 
corroboration,  but  when  all  is  said  upon  the  point  here  under 
discussion  appellant  is  met  by  the  insurmountable  objection 
that  the  making  of  such  agreement  is  the  subject  of  irreconcil- 
able conflict  in  the  testimony  and  the  credibility  of  the  wit- 
nesses and  the  weight  of  their  testimony  are  matters  for  the 
jury  to  decide.  The  verdict  indicates  that  upon  this  issue  the 
finding  was  against  the  defendant  and  we  cannot  disturb  it. 
The  further  consideration  of  the  appeal  must  therefore  proceed 
upon  the  theory  that  the  alleged  agreement  was  made  as  stated 
by  the  plaintiff. 

II.  Counsel  for  appellant  next  argue  that  even  if  the 
plaintiff  is  to  be  believed  and  his  statement  of  the  alleged 
agreement  is  accepted  as  true  yet  its  terms  are  so  vague  and 
2.  Contracts-        indefinite  as  to  indicate  no  meeting  of  the 
tSt  ^to'^deter-     nainds  of  the  parties  upon  the  terms  and  con- 
™*°®*  ditions  on  which  defendant  assumed  any  obli- 

gation for  the  expense  of  the  outlet,  and  there  was  consequently 
no  contract  which  the  law  will  recognize  or  enforce. 

That  an  alleged  or  attempted  agreement  may  be  void  and 
unenforcible  because  of  lack  of  definiteness  and  certainty  will 
be  readily  admitted  but  this  rule  is  to  be  applied  with  due 
regard  to  that  other  elementary  principle  of  the  law  of  con- 
tracts, certum  est  quod  cerium  reddi  potest,  or,  **that  is  certain 
which  can  be  made  certain."  The  courts  are  daily  enforcing 
contracts  which  require  proof  to  make  some  of  their  obligations 
sufficiently  certain  to  support  a  recovery.  If  A  says  to  B, 
'*Come,  reap  my  field  of  wheat  and  I'll  pay  you  what  is  right" 
and  B  thereupon  does  the  required  work  counsel  would  not 
for  a  moment  contend  there  is  in  such  transaction  no  enf orcible 
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contract  or  that  it  would  not  be  competent  for  B  to  prove  and 
recover  from  A  the  reasonable  value  of  the  service  so  per- 
formed. So  too,  if  A  and  B  own  adjoining  farms  which  may 
be  advantageously  drained  by  a  joint  or  common  system  or 
plan  of  tiling,  discharging  through  a  common  outlet,  and  upon 
discussing  the  subject  A  says  to  B,  ''Tou  go  on  and  construct 
the  entire  system  and  when  the  work  is  completed  I  will  pay 
my  fair  or  reasonable  share  of  the  expense  so  incurred,"  it 
appears  just  as  clear  as  in  the  first  mentioned  illustration  that 
if  B  acts  upon  the  proposition  so  made  and  puts  in  the  con- 
templated drainage  he  will  be  allowed  to  recover  what  the 
evidence  may  show  to  be  A's  fair  and  reasonable  proportion 
of  the  cost.  Such  share  may  be  somewhat  more  difficult  of 
exact  ascertainment  than  in  the  simple  case  first  mentioned 
but  its  determination  to  a  reasonable  degree  of  certainty  is 
by  no  means  impossible.  Indeed  the  whole  system  of  com- 
pulsory drainage  in  this  state  is  based  upon  the  theory  that 
comparative  benefits  to  be  derived  by  the  several  tracts  of 
land  served  by  any  given  system  or  plan  of  ditching  may  be 
approximately  determined,  and  there  is  no  apparent  reason 
why  the  same  may  not  be  established  just  as  certainly  between 
two  or  more  neighbors  who  join  in  a  voluntary  undertaking 
to  drain  their  respective  premises.  If  this  be  true  upon  what 
theory  shall  plaintiflf  be  denied  a  recovery  in  this  case  if  the 
alleged  agreement  be  established  and  he  has,  performed  the 
contemplated  work?  The  fact  that  in  agreeing  to  pay  **his 
part"  of  the  expense  defendant  did  not  specify  or  agree  upon 
the  fraction  or  share  for  which  he  was  to  become  responsible 
does  not  avoid  the  effect  of  the  agreement  as  a  valid  contract. 
The  clear  implication  of  such  an  agreement  was  that  he  would 
pay  his  fair  and  reasonable  proportion  of  the  cost  and  it 
follows,  we  think,  of  necessity,  that  the  measure  of  recovery 
under  such  contract  is  to  be  found  by  a  comparison  of  the 
benefits  derived  by  the  two  farms  from  the  improvement  so 
made.  The  fact  that  the  outlet  was  wholly  upon  the  farm  of 
plaintiff  does  not  render  the  agreement  any  less  obligatory 
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though  it  is  a  material  fact  to  be  considered  in  ascertaining 
the  comparative  benefits  derived  by  the  several  tracts.  We  are 
clear  that  there  is  no  fatal  uncertainty  in  the  terms  of  the 
alleged  contract  preventing  its  enforcement  by  the  courts. 

We  have  no  quarrel  whatever  with  the  many  cases  cited 
upon  this  point  by  appellant  for  in  our  judgment  they  are  in 
no  wise  inconsistent  with  our  conclusion. 

Whether  defendant's  farm  was  in  fact  materially  benefited 
by  the  additional  outlet  is  a  question  of  fact  on  which  the 
witnesses  are  not  agreed  and  this  question  also  was  properly 
submitted  to  the  jury. 

III.  It  is  further  argued  that  defendant's  land  received 

no  benefit  because  the  new  outlet  does  not  extend  quite  to 

3.  coNTBACTB :       ^^®  psrtltiou  line  between  the  farms  and  defen- 

SfiuM*^"'     dant  win  have  no  right  to  imade  plaintiff's 

w  At     no        j^^^  ^  make  a  connection  therewith. 

What  may  be  their  respective  rights  in  this  respect  and 
whether  plaintiff  by  enforcing  the  contract  estops  himself 
from  denying  defendant  the  right  to  make  such  connection  we 
do  not  attempt  to  decide.  As  we  understand  the  record  there 
is  such  connection  of  the  new  outlet  with  the  old  system  of 
tiling  as  to  relieve  the  old  outlet  to  a  material  extent  and  afford 
a  more  rapid  and  efficient  removal  of  the  surface  water  from 
both  farms.  This  we  think  affords  sufficient  consideration  for 
the  alleged  agreement  and  if  it  be  thought  to  come  within  the 
statute  of  frauds  the  performance  thereof  by  one  party  renders 
it  enf  orcible  against  the  other. 

It  may  further  be  said  these  parties  or  their  grantors  had 
already  entered  into  a  joint  undertaking  for  the  mutual 
improvement  of  their  lands  and  a  common  or  joint  system 

had  been  constructed  by  which  both  tracts 

4 .  Statutb  of 

fbaud:  trans-    were  drained  through  a  common  outlet.    A 

fer  In  Interest  .  . 

In  lands :  what    subsequent  agreement  to  improve  the  efficiency 

of  such  common  or  joint  system  by  an  enlarged 
or  additional  outlet  would  not  be  open  to  the  objection  that 
it  was  in  effect  a  transfer  of  interest  in  lands  within  the 


Dec.  1914]  DuGOEB  v.  Eellt.  137 

statute  of  frauds.  Sach  transfer  as  far  as  any  was  required 
to  complete  their  respective  claims  to  a  mutual  interest  in 
the  common  system  and  outlet  was  completed  beyond  recall 
or  repudiation  of  either  parly  when  the  original  work  was 
done,  and  the  act  of  increasing  the  outlet,  like  a  joint  agree- 
ment for  the  making  of  repairs  or  the  doing  of  any  other 
thing  for  the  benefit  of  the  common  system  already  con- 
structed, is  incidental  to  the  common  purpose  contemplated  in 
the  original  undertaking.  The  case  is  not  in  point  with  Sckuliz 
V.  Huffman,  (Mich.),  86  N.  W.  823,  relied  upon  by  appellant. 

lY.  The  next  exception  argued  is  that  the  alleged  stipu- 

5.  coHTEACTs-       li^tion  in  the  agreement  for  submitting  the 

refo£aV°?^       apportionment  of  the  expense  to  arbitrators 

sort  to  courts.    ^^  referccs  selected  by  the  parties  is  not 

enforcible. 

For  the  purposes  of  this  case  the  appellant's  proposition 
of  law  may  be  conceded,  but  it  in  no  manner  affects  the  prin- 
cipal agreement  by  which  plaintiff  was  authorized  to  proceed 
with  the  work  and  defendant  undertook  to  pay  his  proper 
share  of  the  cost.  The  agreement  if  any  as  to  arbitration, 
so-called,  goes  only  to  a  remedy  for  a  settlement  of 'the  rights 
of  the  parties  under  the  contract  by  which  the  outlet  was  to 
be  constructed,  and  if  it  be  true  that  the  remedy  so  contem- 
plated is  not  available  it  does  not  close  the  door  of  the  courts 
against  a  hearing -in  the  ordinary  course  of  legal  procedure. 

Y.  Exception  is  taken  to  the  court's  instruction  upon  the 
measure  of  plaintiff's  damages. 

The  instruction  criticised  is  to  the  effect  that  if  plaintiff 
is  found  entitled  to  recover  the  jury  shall  proceed  to  ascertain 
the  benefits  or  increase  of  value  accruing  to  each  farm  on 

account  of  the  outlet,  and  the  amount  of  the 

6.  Plkadings  : 

erroDoous  verdict  will  then  be  for  that  proportion  of  the 

prajer :   effect.  '^     *^ 

cost  of  the  improvement  which  the  benefit  to 
the  defendant's  farm  bears  to  the  sum  of  the  benefits  to  both 
farms.  It  is  said  that  this  method  of  arriving  at  the  benefits 
is  not  relied  upon  in  plaintiff's  petition.    To  this  it  may  be 
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answered  that  if  a  petition  states  a  good  cause  of  action  the 
fact  that  it  demands  judgment  upon  an  erroneous  theory  of 
the  measure  of  damages  will  not  necessarily  defeat  a  recovery 
if  the  evidence  on  the  trial  and  the  instructions  of  the  court 
are  sufScient  to  sustain  a  recovery  on  the  basis  of  a  correct 
measure.  We  discover  nothing,  however,  in  the  petition  herein 
inconsistent  with  the  rule  given  by  the  court. 

Counsel  further  say  that  the  contract  sued  upon  is  so 
vague  and  uncertain  that  it  does  not  show  ''that  the  parties 
had  in  mind  this  method  of  estimating  the  share  which  Mr. 
7    coNTHACT-         Kelly  should  pay."    It  is  entirely  immaterial 
miwisiire^f        what  either  party  may  have  had  in  mind  aa 
brScS?  non-      to  the  mcasurc  of  damages  for  a  breach  of  the 
stpuiaton.        contract  if  no  stipulation  was   made   with 
reference  thereto.    If  the  contract  was  otherwise  complete  the 
court  will  formulate  the  proper  rule  for  the  measure  of 
damages.    The  instruction  in  this  respect  seems  unexception- 
able. 

VI.  Error  is  assigned  upon  certain  rulings  of  the  trial 
court  upon  the  introduction  of  evidence.    The  defendant  in 
presenting  his  case  offered  testimony  tending  in  some  degree 
8.  Witnesses:       *^  ^^^^  ^^^^  ^^®  Cunningham  at  the  instance 
itetemen^l''}ut    o^  plaiutiff  had  blocked  or  stopped  the  tile  to 
onmpeacMng    prevent  the  drainage  from  defendant's  land* 
quest  on.  j^  rebuttal  plaintiff  put  Cunningham  on  the 

stand  and  he  denied  the  imputation.  On  cross-examination 
the  witness  was  asked  if  he  did  say  at  a  time  and  place  men- 
tioned that  Dugger  told  him  to  stop  the  tile  and  he  had  done 
it,  and  if  he  had  not  made  other  statements  of  similar  effect, 
and  to  these  questions  he  answered  no.  When  plaintiff's 
rebuttal  had  closed  defendant  then  offered  witnesses  to  testify 
that  at  the  time  and  place  mentioned  Cunningham  did  say  in 

« 

substance  that  he  had  been  hired  by  plaintiff  to  block  the  tile. 
On  plaintiff's  objection  the  testimony  was  ruled  out,  and  it  is 
of  this  ruling  complaint  is  made. 

Had  the  offer  been  limited  to  the  simple  proposition  that 
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the  witness  contrary  to  bis  former  testimony  had  admitted 
stopping  the  tile  the  offer  might  well  have  been  upheld  as 
tending  to  discredit  him,  but  to  admit  proof  of  his  alleged 
statement  out  of  court  not  under  oath  and  not  in  the  presence 
of  the  plaintiff  that  he  had  been  bribed  or  employed  by 
plaintiff  to  do  a  wrongful  act  to  defendant's  injury  would  not 
have  been  justifiable.  To  do  so  would  be  making  it  necessary 
for  plaintiff  to  enter  upon  a  second  rebuttal  to  deny  such  a 
grave  imputation  and  thus  distract  the  attention  of  the  jury 
from  the  principal  issue  they  were  empaneled  to  try.  These 
assaults  and  counter-assaults  upon  the  witnesses  and  parties 
concerning  matters  which  are  material  only  ajs  affecting  their 
credibility  must  end  somewhere  and  the  court  did  not  abuse 
its  discretion  in  refusing  to  open  the  door  any  wider.  Indeed 
if  we  were  to  hold  that  the  court  erred  in  this  ruling  we  should 
not  regard  the  error  of  a  character  to  require  a  reversal  of 
the  case. 

Further  complaint  is  made  that  defendant's  counsel  were 
unduly  restricted  in  cross-examining  the  witness  Stewart  who 
was  examined  in  behalf  of  plaintiff.  Stewart  was  the  witness 
9.  WITNBSSB8-  ^^^  "'^^^  directly  corroborated  plaintiff  con- 
tton*^di8?r^*"  cerning  the  contract  sued  upon  as  well  as  in 
tion  of  court,  ^q^j^q  other  respects  and  upon  cross-examina- 
tion he  appears  to  have  been  pursued  by  counsel  very  aggres- 
sively and  unrelentingly  for  several  hours.  In  the  course  of 
the  grill  the  witness  was  asked  in  a  variety  of  forms  whether 
upon  a  specified  occasion  in  referring  to  his  testimony  as  a 
witness  upon  a  former  trial  of  the  same  cause  he  did  not  say, 
**I  have  just  got  done  in  the  trial  between  Dugger  and  Kelly 
and  got  damned  well  paid  for  it,"  or  other  words  of  similar 
import.  Answers  to  these  interrogatories  were  ruled  out  on 
plaintiff's  objection  and  this  is  said  to  be  prejudicial  error. 

The  ruling  was  correct.  Proof  that  the  witness  did  make 
such  a  statement  concerning  a  former  trial  would  have  no 
tendency  to  rebut  or  disprove  any  statement  of  fact  which  he 
made  on  this  trial.    The  matter  sought  to  be  elicited  from  him 
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contains  nothing  to  indicate  what  his  testimony  on  the  former 
trial  was  or  to  designate  the  party  for  whom  such  testimony 
was  given.  Assuming,  however,  that  he  stood  in  the  same 
relative  position  to  the  parties  on  each  trial  the  chief  force 
and  effect  of  the  matter  sought  to  be  elicited  from  him  was  not 
so  much  to  discredit  the  witness  as  to  cast  odium  upon  the 
plaintiff  by  indirection — ^a  kind  of  make-weight  which  the 
court  should  exclude  from  the  jury. 

Complaint  is  also  made  that  the  court  improperly  per- 
mitted plaintiff  to  testify  to  offers  or  suggestions  of  compro- 
mise between  the  parties.    The  substance  of  his  testimony  was 

that  plaintiff  offered  to  accept  $75  and  dis- 

'  offers  of  com-     charge  his  claim  and  that  defendant  accepted 

ceptance  of        his  offer  and  agreed  to  pay  it  but  afterward 

compromise : 

gjjtuiction         repudiated  the  agreement  and  refused  to  pay. 

This  we  are  disposed  to  hold  was  not  an  infrac- 
tion of  the  familiar  rule  that  offers  of  compromise  are  not 
admissible  in  support  of  a  contested  claim  or  defense.  In  this 
case  the  witness  testified  not  to  an  offer  or  proposal  merely 
but  to  an  agreement  upon  the  sum  to  be  paid.  A  mere  offer 
of  compromise  is  to  be  protected  because  a  party  to  a  con- 
troversy is  permitted,  in  the  interest  of  peace,  to  tender  such 
terms  as  to  him  shall  seem  proper  and  if  rejected  by  the  other 
party  it  would  be  manifestly  unfair  to  make  use  thereof  as 
an  admission  of  debt  or  liability.  But  where  the  offer  is 
accepted  or  agreed  to  and  the  parties  get  together  upon  an 
amount  to  be  paid  or  received  we  can  see  no  good  reason  for 
excluding  proof  of  the  fact. 

Without  extending  this  discussion  further  it  may  be  said 
that  the  issues  in  this  case  are  purely  of  fact  upon  which  the 
evidence  was  such  as  to  entitle  the  parties  to  the  verdict  of  a 
jury  and  we  find  no  prejudicial  error  in  the  conduct  of  the 
trial,  rulings  or  instructions.     The  case  has  been  contested 

» 

with  a  fierceness  and  pertinacity  out  of  all  proportion  to  the 
sum  in  controversy.  It  has  been  three  times  tried  in  the  court 
below  with  the  result  that  the  accumulated  costs  to  say  nothing 
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of  oooDsel  fees  are  several  times  as  great  as  the  amount  of  the 
recovery.  Surely  a  fourth  trial  should  not  be  ordered  unless 
the  record  discloses  some  error  but  for  which  we  may  conceive 
that  a  different  result  might  well  have  been  reached.  No 
such  error  appears.  Had  these  parties  been  endowed  with 
wisdom  to  devote  the  money  they  have  thus  expended,  or  for 
which  they  have  become  liable,  to  the  betterment  and  exten- 
sion of  the  common  improvement  already  constructed,  both 
farms  would  doubtless  now  have  been  drained  to  the  limit  of 
perfection ;  but  as  it  is,  unless  the  courts  find  a  way  to  put  an 
end  to  their  litigation,  both  plaintiff  and  defendant  are  liable 
in  due  time  to  find  themselves  thoroughly  drained  of  every- 
thing but  their  fighting  spirit. 

No  sufficient  ground  for  reversal  being  shown  the  judg- 
ment of  the  district  court  is — A  firmed. 


Laod,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Nick  Hatz,  Plaintiff,  v.  Wm.  Hutchinson,  Judge. 

nfTOSOATINO  IJQnORB:    Ck>iUMnt  Petltlon^-OaBvaw    OwtJorari. 

1  Certiorari,  unless  otherwise  specifically  provided,  wiU  only  lie 
to  review  an  excess  of  jurisdiction  or  other  iUegality,  and  whea 
there  is  no  other  plain,  speedy  and  adequate  remedy. 

PBINCIPLE  APPLIED:  District  court  held  a  liquor  eonaent 
petition  insufficient  because  of  withdrawal  of  names.  HM, 
certiorari  would  not  Ue,  action  of  the  court  being,  at  best,  simply 
'^erroneous"  and  not  "iUegaL" 

APPBAIi  AMD  SBBOB:    Ihtozlcating  Llqnon*- Oonsent  Petitloii— > 

2  Oaavass — AppeaL  An  appeal  may  be  taken  from  the  judgment 
of  the  district  court  holding  insufficient  a  petition  of  consent  to 
seU  intoxicating  liquors. 

Certiorari  from  PVymaufk  District  Court. — ^Hon.  Wm.  Hutch- 
inson, Judge. 

Saturday,  December  19, 1914. 
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This  is  a  certiorari  proceeding  in  this  court  to  review  the 
action  of  the  defendant  as  judge  of  the  district  court  of  Plym- 
outh county  in  certain  proceedings  pending  in  such  court. 
The  defendant  has  moved  to  dismiss  the  writ  and  the  proceed- 
ing.— Dismissed. 

Kass  Bros.,  for  plaintiff. 

Clarence  D.  Roseherry,  County  Attorney  of  Plymouth 
County,  and  Jno.  F.  Joseph  and  M.  S.  Odle,  for  defendant. 

Evans,  J. — This  is  an  original  proceeding  commenced  in 
this  court  against  the  defendant  as  a  district  judge.    It  is 

attempted  thereby  to  obtain  a  review  of  pro- 
LiQooBs :  con-    cecdings  had  in  the  district  court  of  Plymouth 

sent  Dctitioii  * 

**r3**"rL  county,  the  defendant  judge  presiding. 

As  a  result  of  the  canvass  of  a  petition  of 
consent  to  sell  intoxicating  liquors  in  Plymouth  county,  the 
board  of  supervisors  adjudged  the  petition  to  be  insufficient. 
From  such  order  the  petitioners  appealed  to  the  district  court. 
Upon  hearing  of  the  appeal  in  district  court  the  order  of  the 
supervisors  was  confirmed.  Instead  of  appealing  from  such 
order  of  the  district  court,  the  petitioners  brought  this  original 
proceeding  in  this  court.  The  defendant  has  moved  to  dismiss 
it  because  unwarranted  under  the  statute  and  because  the 
petitioners  had  a  complete  remedy  by  appeal. 

We  can  see  no  legitimate  reason  for  this  procedure.  The 
principal  question  before  the  district  court  was  whether  certain 
names  should  be  counted  upon  the  petition  or  whether  they 
should  be  deemed  as  cancelled  by  withdrawal,  the  plaintiff 
contending  that  the  alleged  withdrawals  were  presented  too 
late.  There  was  no  lack  of  jurisdiction  in  the  district  court 
either  as  to  the  subject  matter  or  as  to  the  parties  before  it  by 
appeal  of  these  petitioners  from  the  order  of  the  board  of 
supervisors.  No  question  is  raised  by  either  side  as  to  the 
legality  of  that  appeal.  If  the  court  had  jurisdiction  to  hear 
the  appeal  it  could  not  avoid  the  question  thus  presented  to  it. 
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If  it  had  jurisdiction  to  count  the  names  as  a  part  of  the 
petition,  it  necessarily  had  the  same  jurisdiction  to  reject  them 
as  having  been  withdrawn.  If  it  be  assumed  that  the  petition- 
ers were  right  in  their  contention  before  the  district  court  that 
the  names  in  question  ought  to  have  been  counted  as  part  of 
the  petition  of  consent,  the  contrary  finding  by  the  district 
court  was  only  an  erroneous  conclusion  and  was  not  an ' '  illegal- 
ity" in  any  other  sense.  The  petitioners  place  special  reliance 
upon  the  following  cases:  Darling  v.  Boesch,  67  Iowa  702; 
Herrick  v.  Carpenter  et  al.,  54  Iowa  340;  Wright  et  al.  v. 
Board  of  Supervisors,  162  Iowa  82 ;  Berkey  v.  Thompson,  126 
Iowa  394.  We  find  no  aid  for  petitioners  in  the  cited  cases. 
The  first  three  all  came  here  on  regular  appeal  from  the  district 
court.  In  the  fourth  case,  it  was  held  that  the  district  court 
was  without  jurisdiction  to  tax  costs  made  in  this  court.  Such 
question  of  jurisdiction  was  properly  raised  by  certiorari  pro- 
ceedings. 

In  cases  of  contempt  for  violation  of  liquor  injunctions, 
certiorari  proceedings  brought  in  this  court  are  proper  because 
expressly  provided  for  by  the  statute,  and  because  no  other 
method  of  review  is  provided.    (Code  Sec.  4468.) 

In  this  case  the  petitioners  had  the  statutory  right  of 

appeal,  which  would  furnish  them  a  full  and  adequate  remedy 

2.  Appeal  and       ^^^  *^®  correction  of  the  alleged  errors  com- 

SSn^'iiqiora*;    plaiued  of.     The  motion  to  dismiss  the  pro- 

tkmf "canYara :    cecdings  must  therefore  be  sustained.    Barry 

*^*^^'  V.  District  Court,  167  Iowa  S06.— Dismissed. 

Ladd,  C.  J.y  Weaves  and  Pbeston,  JJ.,  concur. 
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PiETEB  p.  Bjsgabty,  Appellant,  v.  J.  B.  Maudslet,  Appellee. 

XJkMBLOBD  AND  TENANT :    Xden— Oonfasion  of  Accounts— Waiy«r. 
1    A  landlord's  lien  for  rent  is  measured  by  the  amount  which 
he  shows  is   due  as  rent.    Therefore  the   lien   is  wholly  waivetl 
if  the  accounts  relating  to  rent  and  other  matters  are  so  inter- 
mingled that  the  amount  due  as  rent  does  not  clearly  appear. 

Appeal  from  Kossuth  District  Court. — ^Hon.  N.  J.  Lee,  Judge. 

Satubdat,  December  19, 1914. 

Action  to  recover  $110.00  for  com  sold  to  defendant  by 
David  Hegarty,  a  son  of  plaintiff,  and  who  had  been  a  tenant 
on  plaintiff's  farm  during  a  part  of  the  year  1911.  At  the 
close  of  the  testimony  the  court  sustained  defendant's  motion 
for  a  directed  verdict ;  judgment  was  rendered  against  plaintiff 
for  costs,  and  he  appeals. — Affirmed. 

W.  B.  Quarton,  for  appellant. 

SuUivan  dt  McMaKon  and  E.  A.  Morling,  for  appellee. 

Pebston,  J. — ^I.  There  are  three  assignments  of  error. 
The  first  does  not  comply  with  the  rules.  The  second  assign- 
ment is,  that  the  court  erred  in  overruling  plaintiff's  motion 
to  strike  the  cross-examination  of  witness  Brown.  The  part 
of  the  testimony  referred  to  is  in  regard  to  what  other  com 
was  on  the  farm  other  than  that  bought  by  defendant,  and  it 
was  sought  to  exclude  it  because  irrelevant  and  immaterial, 
and  not  proper  cross-examination.  All  the  evidence  of  the 
witness  was  not  objected  to.  Witness  testified,  without  objec- 
tion, that  all  the  corn  he  husked  was  left  on  the  place,  except 
what  was  taken  by  Maudsley,  and  then  the  question  was  asked 
as  to  how  much  there  was  left,  then  the  objection,  and  the 
witness  answered  that  he  did  not  know.    Plaintiff  did  object 
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to  the  questions  as. to  the  length  of  the  com  cribs,  but  this  is 
not  included  in  the  motion  to  strike.  There  was  nothing  in 
the  testimony  of  the  witness  coTcred  by  the  motion  to  strike 
out.  Furthermore,  we  think  the  evidence  was  proper  cross- 
examination,  and  still  further,  the  motion  to  direct  verdict 
was  properly  sustained  on  the  merits,  so  that  the  ruling  on  this 
motion  was  without  prejudice. 

II.  Plaintiff  introduced  in  evidence  the  written  lease  for 
his  farm  to  two  sons,  David  and  Henry,  to  run  for  ten  years, 
beginning  with  1911.  In  a  short  time  Henry  sold  out  to  David, 
and  plaintiff  testifies  that  he  was  willing  Henry  should  do 
that,  and  that  David  should  stay  on  the  place  for  the  year 
1911,  provided  he  would  quit  drinking,  which  David  did  not 
do.  This  lease  contains  a  provision  for  forfeiture  of  the  lease 
by  plaintiff  if  the  rent  is  not  paid  and  if  the  lessees  -did  not 
comply  with  the  terms  of  the  lease.  As  a  witness,  plaintiff 
testified  that  the  lease  was  for  one  year,  and  that  David  did 
not  quit  drinking,  and  about  November,  1911,  abandoned  the 
place.  From  the  record,  we  think,  under  all  the  circumstances, 
the  parties  treated  the  lease  as  for  one  year  only,  and  this  was 
abandoned  by  David  and  assented  to  by  plaintiff.  Whereupon, 
plaintiff  took  possession  of  all  the  live  stock  and  all  the  crops 
upon  the  place,  and  testifies  that  he  had  control  and  managed 
the  property  and  farm  up  to  the  time  of  the  trial,  which  was 
November,  1913,  and  that  he  had  not  seen  his  son  since  he 
left  the  place. 

This  action  was  commenced  February  6,  1913,  more  than 
a  year  after  David  had  abandoned.  We  think  there  can  be 
no  question  but  that  the  farm  was  abandoned  and  assented  to 
by  the  parties  about  December  1, 1911. 

There  were  six  grounds  in  the  motion  to  direct  a  verdict 

and  they  are,  in  substance :    That  plaintiff  waived  his  alleged 

lien  because  he  expected  the  grain  to  be  sold  by  his  son,  and 

gave  notice  to  dealers  to  pay  him  for  the  same ;  that  there  was 

a  surrender  and  abandonment  of  the  premises,  and  acceptance, 

and  that  the  lease  and  term  expired  by  surrender  and  mutual 
Vol.  168  U.— 10 
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consent  more  than  six  months  before  this  action  was  com- 
menced ;  that  the  action  was  not  commenced  within  one  year 
after  the  time  when  it  is  claimed  the  rent  became  due;  that 
plaintiff  agreed  to  and  acquiesced  in  various  sales  of  property 
by  the  tenant  and  waived  his  lien  on  the  corn  in  controversy ; 
that  there  has  been  no  settlement  between  plaintiff  and  his 
tenant,  and  it  is  not  shown  there  is  anything  due  for  rent; 
and  lastly,  that  the  evidence  of  plaintiff  affirmatively  shows 
that  he  has  received  a  large  amount  of  property  and  money 
and  has  received  credit  of  various  sums  on  account  of  grain 
and  other  property  sold  and  delivered,  and  he  has  received  all 
of  the  tenant's  property  and  now  has  it,  and  from  the  evidence 
it  cannot  be  determined  that  there  is  anything  due. 

Defendant  admits  that  he  purchased  212  bushels  of  corn 
of  the  tenant,  which  was  hauled  from  the  plaintiff's  land,  and 
that  he  purchased  it  in  November,  1911,  and  paid  the  son  for 
it  at  the  time. 

We  shall  notice  only  one  or  two  of  the  grounds  for  the 
motion  which  we  think  are  well  taken.  The  rent  for  the  full 
year  was  $1,000.00.    Plaintiff  received  payments  upon  this, 

which  he  admits  and  his  counsel  concede  in 

1.  Landlord  and  _      ._^^  #>/v  ,        .  i    •        ■■ 

TRNANT :  Hen :     argument  to  be  $781.80,  leaving  as  now  claimed 

confusion  of  ,  . ,  • 

accounts :  a  balance  of  $218.20.     But  the  evidence  is 

waiver. 

undisputed  that  plaintiff  took  possession  of 
all  the  live  stock  and  crops  left  on  the  premises  by  his  son,  that 
plaintiff  received  other  moneys  from  crops  which  were  raised 
by  the  son,  and  that  plaintiff  paid,  or  directed  to  be  paid, 
$80.00  for  digging  a  well,  that  he  fed  some  of  the  grain  to  his 
stock,  that  he  took  possession  of  two  stacks  of  hay,  of  which 
plaintiff  says  he  does  not  know  the  amount  or  value;  250 
bushels  of  com  not  accounted  for;  out  of  the  money  received 
he  took  pay  for  com  and  oats  furnished  to  his  son  before  the 
son  moved  on  the  place.  There  are  other  like  items  which  we 
have  not  referred  to.  There  has  been  no  accounting  or  settle- 
ment between  the  plaintiff  and  his  son.  The  items  above 
referred  to  have  reference  to  grain  and  crops.    As  to  the  live 
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stock,  it  should  be  said  that  plaintiff  claims  such  property 
belongs  to  him ;  that  he  had  never  sold  it  to  the  son,  but  only 
permitted  his  son  to  use  it.  It  is  clear  to  us,  from  all  the 
circumstances,  some  of  which  we  have  enumerated,  that 
plaintiff  has  so  blended  his  accounts  with  reference  to  the  rent 
for  the  year  1911  with  other  items  that  he  has  waived  any  lien 
he  might  have  had.  It  has  been  held  that  in  order  to  have  a 
lien  for  rent  the  landlord  must  show  that  his  claim  is  for 
rent,  and  if  he  so  blends  the  rent  account  with  other  items 
that  it  is  impossible  to  separate  the  one  from  the  other,  or  if 
he  so  confuses  them  that  when  payments  are  made  it  is  impossi- 
ble to  say  which  is  paid,  the  rent  or  some  of  the  other  items, 
he  is  presumed  to  have  waived  his  right  to  a  lien.  Smith  v. 
Dayton,  94  Iowa  102,  107 ;  B€mk  v.  Flynn,  117  Iowa  493,  497. 
From  the  evidence,  plaintiff  did  not  establish  that  there 
was  anything  due  for  rent.  The  motion  to  direct  was  well 
taken  on  these  grounds,  and  we  think  on  at  least  some  of  the 
others,  which  we  deem  it  unnecessary  to  consider.  The  judg- 
ment is — Affirmed, 


Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


Angib  Johnson,  Appellant,  v.  J.  B.  Hahn,  Appellee. 

TO&T:    InTaslon  of  Home  and  Person — ^Damages.    The  nnlawful  in- 
1    yamon  of  one's  home  or  person  is  actionable,  even  though  the 
damages  be  indefinite. 

PBINCIPLE  APPLIED:  A  cause  of  action  is  stated  by  alle- 
gations: That  defendant  went  to  the  home  of  plaintiff  against 
her  wish,  placed  his  hand  upon  her  person,  though  without 
actual  physical  injury,  and  urgently  solicited  sexual  intercourse 
with  her,  resulting  in  humiliation,  insult,  fear  and  mental  and 
physical  suffering  to  plaintiff. 

Appeal  from  Carroll  District  Court. — Hon.  P.  M.  Powers, 

Judge. 
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Saturday,  December  19, 1914. 

Action  for  damages  for  indecent  assault.  A  demurrer  to 
the  petition  was  sustained.    The  plaintiff  appeals. — Reversed, 

Lee  £  Robb,  for  appellant. 

E.  A.  Wissler,  for  appellee.  » 

Evans,  J. — It  appears  from  the  plaintiff's  petition  that 
she  is  and  was  a  married  woman.  Her  petition  herein  made 
the  following  averments : 

''That  on  or  about  the  30th  day  of  January,  1913,  the 

defendant,   and  without  the  invitation  from  plaintiff  and 

against  her  wish  and  will,  came  to  the  home  of  plaintiff  and 

1.  tort:  inva-       solicited  this  plaintiff  to  commit  a  crime  with 

and  pcrsonT     ^™>  ^^^  defendant,  against  society  and  the 

damages.  j^^g  ^£  ^^^  ^^^  ^j  lowa,  to  wit,  the  crime  of 

adultery,  well  knowing  at  the  time  that  this  plaintiff  was  a 
married  woman.  That  this  defendant  by  his  conduct,  actions, 
language  and  his  improper  assaults,  solicitations  and  impor- 
tunities, humiliated,  insulted,  debased  plaintiff,  and  put  her 
in  great  fear  and  caused  her  great  and  acute  mental  suffering 
and  anguish,  humiliation  and  distress  of  mind,  and  drove  her 
from  her  home. 

*'That  thereafter  and  on  or  about  the  —  day  of , 

1913,  this  defendant  again  came  to  the  home  of  the  plaintiff 
without  invitation  from  her  against  her  will  and  without 
authority  and  assaulted  plaintiff  and  abused  her  and  by  his 
conduct,  actions  and  language  put  plaintiff  in  great  bodily 
fear  and  distress  of  mind  and  so  frightened  her  as  to  drive  her 
from  her  home.  That  the  said  plaintiff  at  the  time  was 
approaching  maternity  and  the  wanton,  vicious  and  base 
assaults  and  solicitations  on  the  part  of  the  defendant  caused 
this  plaintiff  to  become  nervous,  distressed  in  mind  and  body 
and  sick. 

* '  That  the  assault  referred  to  consisted  of  improper  solici- 
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tations  and  urgent  importunities  as  in  the  said  petition  set 
forth  on  the  part  of  the  defendant,  whereby  the  plaintiff  was 
distressed,  humiliated,  insulted  and  debased  by  the  wanton  and 
uninvited  liberties  and  criminal  proposals  made  to  her  by 
defendant  and  the  liberty  taken  by  the  defendant  in  approach* 
ing  near  to  plaintiff  and  laying  his  hand  on  her  and  touching 
her  person.  That  there  was  no  actual  physical  violence  offered 
her  by  the  defendant  except  as  occasioned  by  the  acts  herein 
.    .    .    setforth.'* 

Substantial  damages  were  prayed.  The  demurrer  was 
put  upon  the  ground  that  the  damages  claimed  were  speculative 
and  remote  and  that  the  allegations  of  the  petition  afforded  no 
'  basis  for  the  assessment  of  damages.  The  petition  chaiges  that 
the  defendant  against  her  will  unlawfully  invaded  her  home 
and  invaded  her  person.  What  element  of  a  cause  of  action  is 
wanting  is  not  pointed  out  in  the  appellant's  brief.  It  is  true 
that  damages  in  such  a  case  are  indefinite  and  cannot  be  ascer- 
tained with  exactness  but  that  inheres  in  the  nature  of  many 
causes  of  action.  The  petition  was  not  demurrable.  Appellee 
relies  upon  Kramer  v.  Ricksmeier,  159  Iowa  48.  The  citation 
is  not  at  all  in  point  Watson  v.  Dilts,  116  Iowa  249,  and 
Krehbiel  v.  Henkle,  152  Iowa  604,  are  more  to  the  point 
involved  herein.  The  order  sustaining  the  demurrer  and  dis- 
missing petition  must  therefore  be — Reversed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


0.  P.  McPiKE,  Appellant,  v.  Robert  Siver,  Appellee. 

BB0SEB8:    ExdnsLTe  Agency  to  SeU — Sale  by  Owner— IdabUity  to 
1    Agent.    The  right  of  the  owner  to  sell  his  own  property  without 
liability  to  the  agent  for  commii»ion  is  implied  in  every  contract 
of  agency  unless  expressly  negatived, 

PRINCIPLE  APPLIED:  Contract  in  instant  case  gave  plain- 
tiff exclusive  agency  for  6  months  and  provided  that  the  owner 
should  not  "obstruct  or  prevent  a  sale"  of  the  property.    EM, 
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not  to  ''expressly  negative"  the  implied  right  of  the  owner 
to  sell,  without  liability  for  commission. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  C.  B.  Rob- 
bins,  Judge. 

Satubday,  Decembeb  19, 1914. 

Action  to  recover  commission  for  sale  of  real  estate. 
Demurrer  to  the  petition  was  sustained.  The  plaintiff  appeals. 
— Affirmed. 

Redmond  &  Stevmrt,  for  appellant. 

E,  C.  Barber  and  Voris  cfe  Haa^,  for  appellee. 

Evans,  J. — It  appears  from  the  petition  that  the  defend- 
ant employed  the  plaintiff  as  real  estate  agent  to  sell  his  farm 
at  an  agreed  commission  of  2%  on  the  selling  price.     The 

agency  was  exclusive  for  six  months.    Before 
ciusiTe  agency    the  expiration  of  the  time,  the  defendant  him- 

to  sell :  sale  by 

owner:  liabii-    gelf  sold  his  farm  without  any  aid  from  the 

Ity  to  agent.  "^ 

plaintiff.     The  plaintiff  thereupon  demanded 

the  agreed  commission.  The  petition  is  in  three  counts.  It 
claims  the  sum  of  $410  as  the  commission  agreed  upon  and 
claims  the  same  amount  as  damages  for  breach  of  contract. 
The  general  grounds  of  the  demurrer  were  that  no  cause  of 
action  was  shown  by  the  petition. 

The  contract  of  agency  was  in  writing.  The  contract  con- 
tained the  following:  "I  hereby  give  you  the  exclusive  right 
to  sell  said  property,  except  as  hereinafter  specified,  and  will 
pay  you  for  your  services  a  commission  of  2%  upon  the  price 
for  which  you  may  sell  said  property  at  the  completion  of  the 
sale.  In  case  you  procure  a  purchaser  for  said  property  upon 
the  terms  above  named,  and  I  should  refuse  to  convey,  or 
could  not  give  a  full  and  complete  title  to  said  property,  or  if 
I  should  in  any  way  obstruct  or  prevent  a  sale  thereof,  you  are 
to  be  paid  by  me  the  same  commission  and  allowance  as  if  a 
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sale  and  oonveyanoe  was  made/'  The  claim  for  the  appellant 
is  that  the  sale  by  the  defendant  was  a  breach  of  the  contract 
in  that  it  operated  to  '^ obstruct  or  prevent  a  sale  thereof"  by 
the  agent,  and  that  the  contract  fixed  the  measure  of  damages 
in  sach  case  as  the  full  amount  of  the  proposed  commission. 
By  another  count  it  is  claimed  that  the  plaintiff  is  entitled  to 
recover  upon  the  express  provisions  of  the  contract  as  such. 

The  contract  being  one  of  agency  and  nothing  more,  it 
was,  of  legal  necessity,  revocable  at  any  time  by  either  party. 
It  does  not  necessarily  follow,  however,  that  there  could  be 
no  liability  thereunder  of  one  party  to  the  other  in  case  of 
breach  of  the  agreement  relating  to  compensation.  It  is  also 
the  rule  that  the  right  of  the  owner  to  sell  his  own  property  is 
implied  in  every  contract  of  agency  unless  expressly  negatived. 
In  Ingold  v.  Symonds,  125  Iowa  82,  it  was  said : 

''The  right  of  an  owner  to  sell  his  own  property  is  an 
implied  condition  of  every  contract  of  agency  and  unless 
expressly  negatived  will  prevail.  The  commission  is  payable 
only  in  case  of  the  agent's  finding  a  purchaser  and  the  agent 
takes  his  chances  on  the  owner  himself  making  a  sale.  The 
only  effect  of  such  a  contract  as  the  one  now  before  us  is  to 
forbid  the  owner  from  placing  the  property  in  the  hands  of 
any  other  agent.  Under  such  a  contract  the  owner  has  a  right 
to  sell  the  property  himself  without  in  any  way  violating  his 
obligation  to  his  agent. " 

Counsel  for  appellant  claim  a  distinction  between  the 
cited  case  and  the  case  at  bar.  In  the  cited  case  the  contract 
of  agency  was  ''to  find  a  purchaser,"  whereas  in  the  case  at 
bar  the  contract  conferred  upon  the  agent  the  "exclusive  right 
to  sell."  The  contract  being  one  of  agency  only  and  coupled 
with  no  interest,  the  right  of  revocation  is  precisely  the  same 
in  one  case  as  in  the  other;  and  the  implied  right  of  the 
principal  to  do  for  himself  the  thing  which  he  had  authorized 
his  agent  to  do  is  as  applicable  to  one  case  as  to  the  other. 

If  in  the  Ingold  case  the  principal,  who  had  given  to  his 
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agent  the  exclusiye  right  to  find  a  purchaser,  had  nevertheless 
the  implied  right  to  find  a  purchaser  himself,  it  follows 
logically  that  if  he  had  conferred  upon  his  agent  the  exclusive 
right  to  sell,  he  had  the  same  implied  right  to  sell  the  property 
himself.  This  implied  right  was  not  ''expressly  negatived" 
in  the  contract  under  consideration.  It  is  urged  by  the 
plaintiff  that  it  was  negatived  by  the  provision  '4f  he  should 
in  any  way  obstruct  or  prevent  a  sale  thereof."  But  this  is 
only  putting  a  construction  upon  the  contract  which  is  incon- 
sistent with  the  implied  right  of  sale,  whereas  the  contract  is 
readily  capable  of  a  construction  consistent  therewith.  The 
quoted  sentence  is  a  requirement  of  good  faith  on  the  part  of 
the  principal ;  an  assurance  that  he  really  wanted  to  sell  and 
would  accept  a  suitable  purchaser  when  the  agent  produced 
him.  The  exercise  of  his  implied  right  to  sell  his  own  farm 
involved  no  bad  faith.  He  was  in  the  market  for  that  very 
purpose;  it  was  to  this  end  that  he  employed  the  plaintiff. 
Having  conferred  upon  the  agent  an  exclusive  agency,  the  only 
stimulus  available  to  the  principal  to  quicken  the  diligence  of 
the  exclusive  agent  was  the  possibility  that  the  principal  him- 
self might  find  the  buyer  first.  So  salutary  is  the  rule  of  the 
implied  reservation  of  right  of  the  principal  to  sell  his  own 
land  that  no  contract  should  be  construed  to  its  defeat  if  it  will 
fairly  bear  a  construction  consistent  therewith. 

Special  reliance  is  placed  by  plaintiff  upon  the  case  of 
Metcalf  V.  Kent,  104  Iowa  487.  In  that  case  the  agent  plaintiff 
was  allowed  to  recover  the  stipulated  commission.  That  was 
a  case  also  of  exclusive  agency  to  sell.  The  principal  expressly 
agreed  to  pay  the  commission  ''in  case  the  above  property  is 
sold  during  the  pendency  of  this  contract."  Such  is  not  the 
provision  of  the  case  before  us.  On  the  contrary,  in  the  case 
at  bar  the  promise  to  pay  a  commission  is  expressly  conditioned 
upon  (1)  a  sale  of  the  property  by  the  agent,  or  (2)  "in  case 
you  procure  a  purchaser  for  said  property  upon  the  terms 
above  named.  ^' 

We  think  that  the  case  is  ruled  at  all  material  points  by 
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that  of  Ingold  v.  Symonds,  mipra.  To  the  same  effeet  see 
OUbert  v.  McCuUaugh,  146  Iowa  333;  Knudson  v.  Laurent, 
159  Iowa  189 ;  Turner  v.  Baker,  225  Pa.  359 ;  Mott  v.  Ferguson, 
92  Minn.  201 ;  Dole  v.  Sherurood,  41  Minn.  535. 

The  demurrer  was  properly  sustained  and  the  petition 
properly  dismissed. 

The  order  of  the  trial  court  is  therefore — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Augusta  Miles,  Appellee,  v.  Matt  J.  Miles,  Appellant 

OIFT8:     ▲cceptaace— Oonditioii8 — JXtcmtXtj  to  Oomply  witlL     Ae- 

1  eeptance  of  a  gift  carries  the  burdens  attached  thereto. 

PBINGIPLE  APPLIED:  A  husband  executed,  to  his  son, 
deeds  to  some  $10,000  of  real  estate  and  a  biU  of  sale  to  property 
returning  a  monthly  income  of  over  $200,  and  delivered  them 
to  his  wife  with  directions  to  deliver  them  after  his  death  to 
the  son,  on  condition  that  the  son  agree  in  writing  to  pay  the 
wife  $30  per  month  during  her  life.  This  condition  was  inserted 
in  the  bill  of  sale  and  indorsed  in  the  handwriting  of  the  grant- 
or on  one  of  the  envelopes  containing  the  instruments.  The  son 
secured  possession  of  all  said  instruments  after  the  death  of  his 
father  without  executing  the  agreement  to  pay  the  wife  (his 
step-mother)  the  $30,  knowing  at  the  time  the  conditions  as  to 
such  payments.  He  recorded  the  deeds^  but  not  the  bUl  of  sale, 
and  took  possession  of  aU  the  property.  He  claimed  to  be  a 
partner  in  the  business  covered  by  the  biU  of  sale.  He  refused 
to  make  the  payments  to  his  step-mother.  Held,  the  condition  as 
to  payments  attached  to  the  entire  gift,  and  having  accepted  the 
gift  he  must  make  the  payments. 

PABTNEBSHZP:    Test  of— Profits  and  Lossea.    In  order  to  consti- 

2  tute  a  partnership,  it  must  be  shown  that  the  parties  agreed  to 
share  in  the  profits  and  losses. 

GIFT:     Acceptance — Oondltioiia— Sefnaal  to  Satisfy— Action.     One 

3  may  not  accept  a  gift  and  escape  action  to  enforce  a  condition 
attached    thereto. 

Appeal  from  Linn  Disirici  Court.— Hon.  Milo  P.  Smith, 

Judge. 
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Saturday,  Dbcbmbkb  19, 1914. 

Action  in  equity  to  recover  the  sum  of  $30.00  per  month 
from  December  28,  1911,  in  consideration  of  a  certain  bill  of 
sale.  There  was  a  trial  to  the  court,  and  a  judgment  for 
$480.00,  with  the  right  to  sue  for  future  installments  if  not 
paid  by  the  defendant.    The  defendant  appeals. — Affirmed. 

Charles  A.  Clark,  for  appellant. 

Voris  dk  Haas  J  for  appellee. 

Preston,  J. — ^Plaintiff  is  the  widow  of  J.  M.  Miles,  who 
died  intestate,  a  resident  of  Cedar  Rapids,  on  December  28, 
1911.    About  November  18, 1909,  deceased,  as  plaintiff  alleges, 

in  partial  settlement  of  his  affairs,  executed 

1  •    OlPTS  !    &C~ 

ceptance :  con-   three  certain  deeds  to  real  estate  and  a  bill  of 

ditlons :  neces- 
sity to  comply   sale  of  his  office  and  business  and  delivered 

the  same  to  plaintiff  for  the  defendant,  with 

instructions  to  hold  the  same  until  the  death  of  grantor,  and 

then  to  turn  said  deeds  and  bill  of  sale  over  to  defendant, 

upon  defendant's  agreeing  in  writing  to  pay  plaintiff  the  sum 

of  $30.00  per  month  during  her  lifetime.    Such  instructions 

were  indorsed  upon  the  envelope  containing  the  deeds  and  bill 

of  sale  and  were  as  follows : 

'/Deedof  the  Twins  for  my  wife,  GuBsie.  Bill  of  Sale  of 
the  business  and  office  furniture  to  Matt,  for  my  wife,  Gussie. 

^'Instructions  to  Gussie. 

''At  my  death  go  and  get  deed  to  Twins  and  the  bill  of 
sale  recorded  and  bring  them  home  with  you.  Keep  the  deed 
to  Twins,  and  give  Matt  the  bill  of  sale,  or  you  keep  it  and  let 
him  have  a  copy  of  it,  and  let  him  accept  in  writing  to  you 
that  he  will  comply  with  the  conditions  of  paying  you  $30.00 
per  month;  when  he  gives  you  this  writing  so  agreeing  to 
pay  you,  then  give  him  the  three  deeds  to  the  property 
described. 

"Dated  November  18,  1909.  ''J.  M.  MUes.*' 
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After  the  death,  and  before  the  fnneraly  of  deeeaaed, 
defendant  procured  possession  of  the  three  deeds  and  bill  of 
sale  referred  to,  without  the  execution  of  such  agreement  to 
pay  the  sum  of  $30.00  per  month,  by  going  to  plaintiff  and 
representing  that  a  daughter  of  deceased  by  a  former  marriage 
would  make  trouble  about  the  property  affairs,  and  stated  to 
her  that,  to  avert  the  threatened  trouble,  it  would  be  necessary 
to  record  the  deeds  and  other  papers  at  once;  thereupon 
plaintiff  delivered  the  deeds  and  bill  of  sale  to  defendant,  who 
took  the  same. 

Defendant  entered  into  possession  of  the  property  under 
the  deeds  and  bill  of  sale,  as  we  find  from  the  evidence, 
although  it  is  denied  by  the  defendant.  But  defendant  did 
not  record  the  bill  of  sale,  and  he  has  refused  to  execute  to 
plaintiff  his  agreement  to  pay  her  $30.00  per  month,  and  has 
refused  to  pay  her  such  sum. 

Plaintiff  alleges  that  defendant's  right  to  the  real  estate 
covered  by  the  deeds  and  the  property  covered  by  the  bill 
of  sale  was  conditioned  wholly  upon  his  execution  of  the 
agreement  and  payment  to  the  plaintiff  of  $30.00  per  month 
as  part  of  the  consideration  for  the  same,  and  that  defendant 
took  possession  of  the  property  on  December  28,  1911,  and  by 
such  accept€uice  he  has  assumed  the  obligation  to  pay  plaintiff 
said  sum  of  $30.00  per  month  from  the  date  of  the  death  of 
said  J.  M.  Miles. 

The  bill  of  sale  recites : 

''That  in  consideration  of  $1.00  and  other  valuable  con- 
siderations, I,  J.  M.  Miles,  grant,  sell  and  convey  unto  Matt 
J.  Miles  the  following  personal  property  now  in  possession 
of  J.  M.  Miles,  (myself),  in  Cedar  Rapids,  to  wit:  My  real 
estate,  loan,  fire  insurance,  mortgage  and  loan  business,  in 
fact,  all  the  business  I  have  established  and  carried  on  in 
Cedar  Rapids,  together  with  all  office  fixtures,  books  and 
furniture,  and  everything  belonging  to  my  office.  The  further 
consideration  of  the  above  sale  is  that  the  property  above 
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described  shall  remain  in  my  own  (J.  M.  Miles)  possession 
until  my  death,  and  further  consideration  is  that  the  said 
Matt  J.  Miles  shall  pay  to  my  wife,  Mrs.  Augusta  J.  Miles, 
monthly,  the  sum  of  $30.00  during  the  term  of  her  natural  life, 
said  $30.00  to  be  paid  to  her  on  the  first  day  of  each  and  every 
month  in  advance  during  her  lifetime,  and  the  said  above  bill 
of  sale  is  given  expressly  on  the  condition  that  said  Matt  J. 
Miles  shall  faithfully  and  promptly  pay  the  above  $30.00 
monthly  to  my  wife,  Augusta  Miles." 

The  bill  of  sale  is  dated  March  19, 1909,  and  is  signed  and 
acknowledged  by  deceased.  In  his  answer,  defendant  averred 
that  he  was  in  partnership  with  deceased,  his  father,  and  that 
the  partnership  owned  the  property  set  out  in  the  bill  of  sale ; 
that  defendant  is  the  owner  of  an  undivided  half  of  such 
property ;  that  defendant  did  not  take  possession  of  the 
property  under  the  bill  of  sale,  but  was  in  and  remained  in 
possession  as  a  surviving  partner;  that  administration  has 
been  taken  out  in  the  estate  of  J.  M.  Miles,  deceased,  and  that 
the  probate  court  has  exclusive  jurisdiction. 

Plaintiff  and  deceased  were  married  December  2,  1908. 
Both  plaintiff  and  her  deceased  husband  had  been  married 
prior  to  their  marriage  to  each  other.  There  were  no  children 
by  the  latter  marriage.  By  his  first  marriage,  deceased  had 
two  children,  both  living  at  the  time  of  his  death,  namely, 
defendant.  Matt  J.  Miles,  and  a  daughter,  Agnes  Hanna. 
Plaintiff  had  one  child  by  her  former  marriage,  Charles  Thur- 
ston. Deceased  had  for  a  number  of  years  been  engaged  in  a 
successful  real  estate,  loan  and  insurance  business,  and 
acquired  considerable  property.  In  anticipation  of  his  death, 
and,  as  plaintiff  claims,  to  settle  his  estate,  deceased  executed 
the  deeds  of  conveyance  and  the  bill  of  sale.  There  was  a  deed 
of  the  Twins,  as  two  of  his  houses  were  called,  to  plaintiff. 
There  were  also  three  deeds  to  defendant.  Matt  J.  Miles,  and 
the  bill  of  sale.  One  of  the  properties  deeded  to  defendant  was 
worth  $6,000.00,  another  $2,500.00,  and  the  third,  $1,400.00, 
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according  to  defendant's  own  estimate.  The  business  covered 
by  the  bill  of  sale  at  the  time  it  was  executed  was  profitable, 
yielding  $200.00  or  $300.00  per  month  or  more.  Defendant 
contends  that  the  business  decreased  before  the  death  of 
deceased  because  of  his  failing  health,  and  after  the  death  of 
deceased  because  clients  were  personal  friends  of  his  father. 
The  four  deeds  and  bill  of  sale,  when  executed  by  deceased, 
were  placed  in  envelopes,  and  he  called  plaintiff  and  defendant 
together  and  in  the  presence  of  Mrs.  Miles,  told  defendant  that 
he  had  made  the  deeds  and  the  bill  of  sale  to  the  office,  and 
that  he  gave  them  to  Mrs.  Miles  so  that  if  anything  should 
happen  to  him  they  would  not  have  to  go  into  court  or  have 
any  administration.  The  matter  was  talked  over  by  the  three 
of  them  in  other  subsequent  conversations.  When  the  papers 
were  first  given  to  Mrs.  Miles  by  her  husband  she  put  them 
in  her  trunk  in  the  bedroom  and  kept  them  there  until  her 
husband's  death.  The  deed  to  the  Twins,  the  three  deeds  to 
defendant  and  the  bill  of  sale  were  in  separate  envelopes,  but 
in  one  package  and  with  a  rubber  band  around  them.  The 
envelope  containing  the  three  deeds  to  defendant  was  indorsed 
in  the  handwriting  of  J.  M.  Miles : 

''Emmons  House — ^Flynn  House — Sixth  Avenue  House — 

For  Matt  J.  Miles." 

The  bill  of  sale  was  in  a  separate  envelope,  marked : 

''Matthew's  Package." 

On  one  of  the  envelopes  was  written  the  instructions  to 
Mrs.  Miles,  as  before  set  out.  These  instructions  were  in  the 
handwriting  of  deceased  and  were  upon  the  envelope  at  the 
time  the  deeds  were  handed  to  plaintiff  by  her  husband  in  the 
presence  of  another  person. 

We  shall  not  review  the  testimony.  The  facts,  substan- 
tially as  before  narrated,  are  testified  to  by  witnesses  other 
than  plaintiff  and,  although  defendant  contradicts  them  at 
some  points,  we  find  that  the  facts  are  established  substantially 
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as  stated.  Deceased  made  statements  to  others  after  the  execu- 
tion of  the  papers  as  to  what  he  had  done  and  his  intention. 
It  seems  quite  clear  that  there  was  an  understanding  among 
the  three  of  them  that  defendant  was  to  have  the  three  deeds, 
carrying  with  them  the  ownership  of  about  $10,000.00  worth 
of  real  estate,  and  the  bill  of  sale,  carrying  with  it  the  owner- 
ship of  the  office  and  good  will  at  the  death  of  the  old  gentle- 
man, but  upon  the  condition  that  defendant  should  pay  the 
old  lady  the  sum  of  $30.00  per  month  during  her  life.  Not 
only  was  it  so  talked  but  the  written  instructions  to  plaintiff 
were  that  she  should  not  deliver  the  deeds  until  defendant  had 
agreed  in  writing  that  he  would  make  such  payments,  and  to 
further  evidence  and  emphasize  the  old  gentleman's  intention 
he  embodied  the  condition  in  the  bill  of  sale.  It  is  shown  that 
about  two  days  before  the  old  gentleman's  death,  defendant 
went  to  the  house  and  inquired  about  the  bill  of  sale,  and 
whether  it  was  properly  acknowledged,  and  also  inquired  if 
Mrs.  Miles  had  the  deeds.  On  being  advised  that  the  bill  of 
sale  was  witnessed  and  acknowledged  and  that  Mrs.  Miles  still 
had  the  deeds,  he  said,  ^'I  am  all  right  then."  Mr.  Miles  died 
about  five  o'clock  on  the  morning  of  December  28th.  About  nine 
or  ten  o'clock  that  same  morning,  according  to  the  testimony, 
defendant  came  to  the  house  and  said  to  plaintiff  that  his  sis- 
ter was  coming  to  the  funeral  and  would  make  trouble  and 
that  Mrs.  Miles  had  better  let  him  have  the  papers  so  he  could 
put  them  on  record  and  prevent  his  sister  from  tying  things 
up.  Plaintiff  went  to  her  trunk  and  got  the  bundle  of  papers 
and  gave  it  to  defendant,  saying  that  she  hoped  he  would  do 
the  fair  thing;  she  then  broke  down  with  crying  and  went 
to  her  bedroom.  A  son  of  plaintiff  was  present  at  this  time 
and  testifies  that  defendant  told  the  old  lady  they  would 
straighten  things  up  afterwards,  but  that  he  wanted  to  get 
the  papers  recorded;  that  defendant  read  the  instructions 
on  the  envelope  and  then  handed  it  to  the  witness,  who  re- 
turned it  to  his  mother.  Defendant  took  the  deeds  and  bill 
of  sale  and  caused  the  deeds  to  be  recorded,  but  withheld  the 
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bill  of  sale  from  record,  although  he  retained  it  in  his  posses- 
sion. He  took  possession  of  the  real  estate  described  in  the 
three  deeds,  as  well  as  of  the  o£Eice,  but  refused  to  execute 
the  agreement  to  pay  plaintiff  the  $30.00  per  month.  Plain- 
tiff repeatedly  asked  him  to  carry  out  the  conditions. 

On  the  trial,  defendant  claimed  that  two  of  the  deeds 
were  handed  to  him  by  the  notary  public  at  the  time  they 
were  signed  and  acknowledged  by  his  father,  but  he  retained 
them  only  about  an  hour  and  his  father  took  them  again  to 
stand  as  unrecorded  deeds  until  his  death,  and  if  anything 
happened  to  defendant  the  old  gentleman  could  destroy  them. 
This  last  statement  is  testified  to  by  the  defendant.  He  says 
nothing  about  the  third  deed,  however,  although  he  admits 
receiving  the  three  deeds  from  plaintiff  running  to  him. 

From  all  the  testimony,  we  think  there  was  no  thought 
of  a  delivery  of  the  deeds  by  the  old  gentleman  to  defendant 
at  that  time. 

As  to  the  alleged  partnership  between  defendant  and 
deceased,  he  introduced  evidence  showing  that  he  was  em- 
ployed in  the  oflSce  by  his  father  from  1903  to  the  spring  of 
2.  PARTNBB8HIF:    ^^^^  **  *  salary  of  from  $25.00  a  month  in 
proflte  and        1^03,  running  up  to  $150.00  a  month  in  1910, 
loBfles.  ^^^  ^^  establish  partnership  showed  that  the 

sign  on  the  office  door  was  changed  in  the  spring  of  1910  from 
J.  M.  Miles  to  J.  M.  Miles  &  Son ;  that  the  books  were  changed 
to  the  name  of  J.  M.  Miles  &  Son,  as  was  the  office  station- 
ery. He  testifies  that  about  this  time  his  father  retired  from 
the  active  management  of  the  business,  receiving  $100.00  a 
month  from  the  proceeds  of  the  office,  defendant  paying  ex- 
penses and  receiving  the  balance  of  the  income,  up  to  the 
time  of  the  old  gentleman's  death.  But  plaintiff  introduced 
in  evidence  a  contract  dated  in  1903  and  other  documents, 
showing  that  the  loan  and  insurance  business  was  then  car- 
ried on  in  the  name  of  J.  M.  Miles  &  Son  and  that  there  was 
no  change  in  the  name  in  March,  1910 ;  the  original  written 
contract  between  defendant  and  his  father,  dated  December 
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22,  1904,  and  extended  twice  after  that,  shows  the  defendant 
was  merely  an  employee  in  his  father's  office.  What  the  real 
contract  was  between  defendant  and  his  father  concerning  the 
office  after  March,  1910,  does  not  appear,  except  defendant's 
claim  that  his  father  received  $100.00  a  month  from  the  in- 
come and  defendant  paid  ei^enses  and  kept  the  balance  for 
himself. 

In  order  to  constitute  a  partnership  it  most  be  shown 
that  the  parties  agreed  to  share  in  the  profits  and  losses. 
Winter  v.  Pipher,  96  Iowa  17.    Defendant  did  not  so  show. 

As  before  stated,  defendant  admitted  the  receipt  of  the 
deeds  and  the  bill  of  sale,  and  that  he  placed  them  on  record. 
Plaintiff  and  her  son  Charles  say  that  defendant  obtained  the 
papers  on  the  forenoon  of  December  28th,  a  few  hours  after 
the  old  gentleman 's  death.  Defendant  says  he  first  learned  of 
the  existence  of  the  bill  of  sale  on  the  morning  of  December 
30th,  about  eleven  o'clock  in  the  forenoon,  but  the  deeds 
were  filed  for  record  at  nine  o'clock  on  December  30th.  In 
another  place  in  his  testimony  defendant  says  he  received 
the  deeds  and  bill  of  sale  on  December  29th.  It  is  apparent 
that  the  deeds  and  bill  of  sale,  handed  to  defendant  at  the 
same  time  and  in  the  same  package,  were  in  his  possession  long 
enough  that  he  had  opporttmity  to  examine  all  of  them  care- 
fully. He  accepted  the  deeds,  conveying  to  him  a  large 
amount  of  real  estate,  and  the  bill  of  sale,  conveying  the 
office,  and  went  into  possession  of  the  property.  He  must  be 
held  to  accept  the  burdens  with  the  advantages. 

We  think  the  trial  court  was  justified  in  finding  that  de- 
fendant had  knowledge  of  the  facts  in  regard  to  the  deeds 
and  bill  of  sale  before  his  father's  death,  and  had  knowledge 
of  the  conditions  imposed  on  the  gift,  although  defendant 
denies  that  he  was  present  at  any  conversation  between  plain- 
tiff and  his  father  at  which  a  bill  of  sale  was  mentioned ;  he 
says  that  he  first  learned  of  the  contents  of  the  bill  of  sale 
at  his  office  on  the  morning  of  December  30th,  but  he  cor- 
roborates plaintiff  and  her  other  witnesses  in  part  when  he 
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says  that  plaintiff  informed  him  two  days  before  the  death 
of  his  father  that  deceased  had  made  a  bill  of  sale  of  the 
business  and  that  he  asked  her  as  to  its  form,  and  she  said 
she  would  find  out  and  let  him  know  that  night  whether  it 
was  regular  in  form.  So  that,  with  knowledge  of  the  con- 
ditions, defendant  took  the  deeds  and  bill  of  sale  after  his 
father's  death,  recorded  the  deeds,  entered  into  possession  of 
the  property  and  retained  the  bill  of  sale.  By  so  doing,  he 
accepted  the  gift.  The  gift  to  defendant  was  a  single  gift, 
although  different  instruments,  and  the  condition  to  pay  plain- 
tiff attached  to  the  gift  as  a  whole.  Defendant  may  not  sep- 
arate the  deeds  from  the  bill  of  sale  and  accept  the  deeds  and 
reject  the  bill  of  sale  and  its  conditions.  Having  accepted 
the  gift,  defendant  is  bound  to  pay  plaintiff. 

It  is  contended  by  appellee  that  the  disposition  of  the 
property  was  not  testamentary  in  character;  that  the  deeds 
and  bill  of  sale  conveyed  a  present  interest,  reserving  to  the 
donor  a  life  estate,  citing:  Savmders  v.  8€nmders,  115  Iowa 
275 ;  Jimes  v.  Caird,  153  Wis.  384 ;  Wilson  v.  Carrico,  140  Ind. 
533 ;  Latimer  v.  Latimer,  174  111.  418. 

She  also  contends  that,  even  if  the  bill  of  sale  stood  alone 
and  had  no  connection  with  the  deeds,  it  would  still  be  valid 
and  effective,  even  if  testamentary,  for  it  is  witnessed  and  it 
is  valid  as  an  instrument  of  title,  without  being  admitted  to 
probate,  citing:  OUemam  v.  Kelgore,  52  Iowa  38 ;  Otto  v.  Doty, 
61  Iowa  23 ;  Richards  v.  Pierce,  44  Mich.  444. 

There  is  no  argument  in  this  court  on  behalf  of  the  de- 
fendant. Without  discussing  the  points  just  made  and  the 
authorities  cited  thereunder,  we  conclude,  as  we  have  already 
stated,  that  the  deeds  and  bill  of  sale  constituted  one  gift  and 
were  accepted  as  such.  The  gift  as  an  entirety  was  subject 
to  the  condition  of  payment  to  plaintiff.  Where  a  gift  is 
accepted  it  is  subject  to  all  of  the  conditions  attached.  Rood 
an  WUls,  Sec.  625 ;  Berry  v.  Berry,  31  Iowa  415,  418 ;  Stewart 
V.  WUls,  137  Iowa  16 ;  Moron  v.  Moram,  144  Iowa  451,  463  j 
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Huston  V.  Huston,  37  Iowa  668 ;  1  Devlin  on  Deeds,  Sec.  285, 
p.  483. 

Where  a  gift,  qualified  by  a  condition,  is 

8       GlKT  *    ACCGD~ 

tance':  condi-     accepted,  the  person  in  whose  favor  the  con- 

tions:  refusal  *        #  *  *  .      , 

to  satisfy:         dition  was  made  may  enforce  it  by  action. 

action.  "^  •' 

Huston  V,  Huston,  supra;  Rood  on  WMs, 
Sees.  623-4. 

It  is  also  contended  by  plaintiff  that  defendant  took  the 
property  in  trust  to  pay  plaintiff  the  sum  of  $30.00  per  month 
during  her  life,  and  the  trust  may  be  enforced  in  equity, 
citing :  Curtis  v.  PortUmd  Savings  Bank,  77  Me.  151 ;  Sheedy 
V.  Roach,  124  Mass.  472. 

Without  further  discussion  of  the  matter  and  for  the 
reasons  given,  we  are  of  opinion  that  the  judgment  and  de- 
cree of  the  trial  court  was  right,  and  it  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


Elmer  Ma.L,  Plaintiff,  Appellant,  v.  A.  D.  Boulliabd,  De- 
fendant, Appellee. 

ASSAULT  AND  BATTEBT:    Verdict  for  Kominal  Damages-Actul 

1  Damages  TJndiqnited — Oonalatency*  The  return  of  a  nominal 
verdict  in  an  aetion  for  assault  and  battery  implies  that  the  jury 
rejected  defendant's  plea  of  self-defense,  but  is  consistent  with 
refusal  to  return  verdict  for  actual  undisputed  damages,  when 
record  reveals  two  encounters,  one  being  an  unjustifiable  assault 
hy  defendant  resulting  in  nominal  damages  only,  and  one  result- 
ing in  actual  undisputed  damages  to  plaintiff  but  as  to  which  the 
jury  might  weU  have  found  in  favor  of  defendant 's  plea  of  self- 
defense. 

AS8AX7LT  AND  BATTEBY:     Self-Defenfla    Statement  of  Bole  In 

2  OItU  Oases.  It  is  not  error  to  instruct  in  an  action  for  damages 
for  assault  and  battery,  where  the  means  used  in  self-defense 
were  not  extreme,  that  the  force  which  defendant  could  lawfully 
use  was  such  as  "reasonably  appeared  to  him  to  be  necessary '' 
or  such  as  "honestly  appeared  to  him  to  be  necessary,''  though 
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•neh  statement  of  the  rule  departs  from  the  "reasonable  man" 
test  in  eases  of  homicide. 

Appeal  from  Crawford  District  Court. — ^Hon.  P.  M.  Powers, 

Judge. 

Satubday,  Dbcembeb  19, 1914. 

Action  for  damages  for  personal  injuries  resulting  from 
an  alleged  assault  and  battery.  The  answer  was  a  general 
denial  and  a  plea  of  self-defense.  There  was  a  verdict  for  the 
plaintiff  for  $1.  Plaintiff  filed  a  motion  for  new  trial  on 
various  grounds.  This  motion  was  overruled  and  the  plaintiff 
appeals. — Affirmed. 

Cornier  &  Lolly,  for  appellant. 

Harding  A  KaMer,  for  appellee. 

Evans,  J. — The  petition  alleged  that  the  defendant  did 
maliciously  both  bite  and  strike  the  plaintiff.  The  defendant 
by  his  answer  admitted  that  he  did  both  bite  and  strike 
the  plaintiff  but  he  averred  that  he  did  the  same  to  repel 
assaults  on  the  part  of  the  plaintiff  upon  the  defend- 
ant and  in  reasonable  self-defense.  Fourteen  grounds  of 
reversal  are  laid  in  appellant's  brief.  These  grounds,  how- 
ever, all  revolve  about  one  or  two  points  and  are  so  treated 
in  appellant's  argument  and  we  shall  follow  the  argument 
in  our  consideration  of  them. 

The  appellant  as  plaintiff  having  recovered  a  verdict 

for  $1,  it  is  urged  in  his  behalf  that  this  was  a  finding  against 

the  plea  of  self-defense.    There  was  no  other  affirmative  de- 

1    assault  axd     '®^^®®  ^*  ^P-    ^*  ^  urged,  therefore,  that  a 

«ctT5r  *n^-   verdict  for  a  nominal  sum  was  unwarranted, 

??t"H°ShS?* '     ^^^  evidence  of  actual  damage  being  undis- 

puM  f^.       puted.    The  plaintiff  testified  that  his  doctor 

•istency.  jj-y  ^^  ^^g  ^^^  ^^^^  j^^  j^^  several  days'  time 

of  the  value  of  $25.    He  also  testified  to  pain  and  suffering* 
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It  was  disclosed  by  defendant's  answer  and  by  the  evi- 
dence of  both  parties  that  there  were  two  acts  in  the  drama. 
In  the  first  part,  according  to  the  defendant,  he  repelled  an 
assault  of  the  plaintiff  by  a  blow  of  his  fist  against  the  plain- 
tiff's shoulder.  He  then  ran  away  and  the  plaintiff  pursued 
him.  The  plaintiff  overtook  him  and  jumped  upon  his  back 
and  got  his  arms  around  his  neck  and  choked  him.  While 
the  plaintiff  was  choking  him,  the  defendant  bit  him  upon  the 
left  arm.  This  was  done  in  an  effort  to  compel  the  plaintiff 
to  release  his  hold  upon  the  defendant's  throat.  The  plain- 
tiff admitted  that  he  chased  the  defendant  after  the  defend- 
ant struck  him,  but  denied  that  he  caught  him.  His  conten- 
tion as  a  witness  was  that  while  chasing  the  defendant  he 
became  entangled  in  some  wire  and  that  the  defendant  there- 
upon turned  and  assaulted  him  a  second  time.  The  following 
excerpts  from  the  evidence  of  each  party  will  be  suflScient  to 
indicate  the  general  details  of  the  encounter.  Plaintiff  testi- 
fied in  part  as  follows: 

*'An  alley  runs  between  my  house  and  his  and  I  was 
out  in  the  alley  on  the  8th  of  June  of  last  (1911).  There 
were  with  me  Roy  and  James  Mill,  my  brothers,  and  James 
Pester.  Yes,  there  is  a  building  there,  an  ice  cream  house, 
where  they  make  ice  cream.  This  ice  cream  building  is  north 
of  the  street  running  east  and  west  about  a  half  a  block  south 
of  my  house  and  it  is  on  the  same  side  of  the  alley  as  is  my 
father's  house.  There  is  a  vacant  lot  between  the  comer  and 
my  father's  place  and  this  vacant  lot  runs  down  to  the 
south  end  of  the  street  which  runs  east  and  west  on  the  north 
side  of  the  park.  I  was  up  at  the  ice  cream  house  with  the 
boys.  I  quit  work  about  five  or  ten  minutes  after  six,  and  I 
had  heard  that  this  man  (defendant)  had  been  talking  about 
me,  saying  I  was  a  deadbeat  and  didn't  aim  to  pay  anything, 
didn't  amount  to  anything  and  that  I  could  not  get  anything 
around  town  and  I  just  then  happened  to  see  him.  When  I 
saw  hiill  coming  home,  I  says,  *  Skinny,  what  did  I  ever  do  to 
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you' — ^we  called  him  Skinny  (that  is  a  nickname)  and  it  was 
what  he  was  usually  called.  He  said,  'You  ain't  done  me  no 
particular  hurt,'  and  I  said,  'You  are  telling  around  that  I 
owe  for  my  house  rent  and  that  I  don't  aim  to  pay  anybody.' 
He  said,  *I  understand  you  do  owe  house  rent.'  I  said,  'Who- 
ever told  you  that  I  owe  any  house  rent  you  tell  them  they  are 
a  liar.'  He  said,  'Don't  you  talk  to  me  like  that,  don't  you 
call  me  a  liar,'  and  he  hauled  off  and  hit  me  and  I  was  not 
expecting  it  and  he  knocked  me  down.  As  soon  as  I  got 
straightened  up  he  goes  to  ninning.  I  said,  'You  can't  hit 
me  like  that,'  and  I  ran  into  some  telephone  wire,  I  got 
tangled  up  in  the  wire.  He  came  at  me  and  we  both  fell  down 
and  I  was  trying  to  get  off.  He  pulled  my  legs  around  and 
threw  me  down  and  I  supposed  he  was  going  to  give  me  a 
good  square  pounding  and  he  waddled  around  and  he  was 
on  top  of  me  and  he  commenced  to  slobber  around  this  way 
and  I  didn't  know  he  was  trying  to  bite  me.  I  supposed  he 
was  going  to  put  'eyes'  on  me,  when  he  was  over  me  that 
way,  and  I  tried  to  hold  him  so  he  couldn't,  and  he  laid  over 
and  got  hold  of  my  left  arm  and  bit  me.  He  just  laid  over 
and  chewed. ' ' 

CROSS-EXAMINATION.       . 

"On  this  particular  afternoon,  June  8,  1911,  I  was  close 
up  to  the  alley  and  near  my  house  when  I  saw  Boulliard  com- 
ing home  from  work.  There  were  some  young  men  with  me. 
My  brothers  and  a  man  named  Pester,  four  of  us.  Yes,  I 
came  down  the  alley  expecting  to  have  an  understanding  with 
Mr.  RouUiard  as  to  why  he  made  those  remarks  about  me  not 
paying  my  debts.  No,  I  didn't  hear  this  from  the  young  men 
that  were  with  me.  I  heard  it  a  couple  of  weeks  before,  from 
more  than  one  person,  and  the  last  time  more  than  a  week 
previous  to  this  evening.  I  did  not  see  RouUiard  in  the 
meantime.  He  was  working  somewhere  in  the  country,  and 
he  would  not  be  home  in  the  daytime.  He  came  home  at  night 
and  went  to  work  the  next  morning.    When  I  first  saw  him 
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he  was  on  the  sidewalk  about  a  half  a  block  west  of  my 
father's  house. 

''This  was  the  first  time  I  had  seen  him  since  I  heard  it, 
and  that  is  why  I  spoke  to  him.  He  was  on  the  sidewalk  and 
I  was  not  far  from  the  sidewalk  when  I  first  spoke  to  him. 
No,  I  didn't  reach  the  sidewalk  before  he  came  to  me.  I  came 
so  as  to  meet  him.  I  was  walking  south,  he  was  walking  east 
when  we*  met  I  left  my  brothers  and  Pester  making  ice 
cream  when  I  saw  Mr.  Boulliard  coming.  The  ice  cream  house 
is  not  quite  a  half  a  block,  just  on  the  edge  of  the  alley,  I 
could  not  tell  you  how  many  feet  from  where  I  met  the 
defendant  It  runs  about  a  half  a  block.  These  boys  didn't 
come  down  to  interfere.  They  stayed  up  there.  We  were 
not  exactly  in  full  view  of  the  boys,  but  they  had  plenty  of 
chance  to  see,  nothing  to  stop  them  from  seeing.  He  and  I 
were  not  there  over  two  minutes  when  he  struck  me  and  ran 
away.  I  did  not  entirely  fall  when  he  struck  me,  but  I  stag- 
gered back  a  couple  of  feet.  I  didn't  expect  him  to  strike 
me.  Then  I  saw  him  run  away.  He  left  the  sidewalk  and 
went  south  while  nmning.  He  tried  to  get  away  from  the 
locality  as  soon  as  he  hit  me.  His  house  was  east  of  this 
place  and  he  ran  south.  He  didn't  run  very  slow,  he  went 
right  along.  He  had  nothing  in  his  hands.  He  left  his  dinner 
pail  on  the  sidewalk.  He  put  it  down  when  he  hit  me  first  and 
left  it  sitting  there  behind  when  he  ran  away.  When  I  started 
out  for  RouUiard  I  saw  this  stuff  that  he  had  left  there  on 
the  sidewalk.  I  do  not  know  what  you  would  call  'a  man  going 
after  a  man  that  hit  him. '  I  don 't  think  I  would  stand  there 
and  let  him  hit  me.  There  was  nothing  said  about  licking 
him.  I  didn't  run  to  shake  hands  with  him.  I  had  no  thought 
of  that  kind  in  my  mind.  Yes,  I  was  mad  after  he  hit  me. 
There  wasn't  a  word  spoken  by  any  of  the  boys  that  were 
there.    I  ran  straight  south  after  him." 

The  defendant  testified  in  part  as  follows: 

'*.    .    .    Yes,  sir,  I  remember  the  occurrence  on  the  8th 
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of  June,  1911.  That  night  was  not  the  starting  of  it.  On  the 
seventh  about  9  o'clock  in  the  evening  I  got  a  telephone  call 
from  Mr.  Mill,  saying  that  I  had  said  certain  things.  I  told 
him  I  hadn  't  and  he  said  I  had  and  that  he  was  going  to  fix 
me  and  with  that  he  hung  up.  the  receiver  and  said  no  more. 
I  saw  him  about  6:30  the  next  evening.  I  was  going  home 
from  work.  He  and  three  others  were  standing  in  the  door 
and  he  came  down  from  his  brothers  and  he  said  he  wanted 
to  see  me  and  I  told  him  all  right  I  was  glad  to  see  him.  He 
said,  'I  understand  you  said  something  about  me.'  I  told  him 
that  I  had  not  said  anything.  He  said,  'You  told  that  I  don't 
pay  my  rent.'  I  told  him  that  I  made  no  such  statement,  and 
that  I  had  no  such  conversation,  and  I  said  to  him  that  I  did 
not  know  that  he  did  not  pay  his  rent.  And  he  went  on  calling 
me  vile  names  and  he  went  on  and  made  a  pass  at  me  and  I 
hit  the  gentleman  and  he  stood  there.  I  was  ashamed  of  the 
affair,  the  people  were  coming  from  the  ball  game  and  I  started 
and  ran  down  the  hill,  and  he  was  right  behind  me,  and  I 
got  out  in  the  street  and  he  ran  out  and  jumped  right  on  top 
of  my  back.  With  that  he  swung  me  around  and  I  grabbed 
him  and  we  went  down,  and  as  we  went  down  he  put  both  of 
his  hands  around  my  neck  and  he  didn't  let  me  loose  until 
his  brother  almost  pulled  me  off  and  I  was  almost  out  of 
breath,  and  I  bit  him  in  the  meantime  to  make  him  let  loose. 
They  commenced  to  loosen  his  hold  on  me.  He  had  hold  of 
my  throat  at  that  time  and  would  not  let  go  until  his  brother 
pulled  him  off  and  then  I  sat  up  in  the  road  dazed.  I  could 
not  get  my  breath.  He  had  his  hands  right  around  my  neck 
and  I  could  hardly  breathe.  I  had  to  do  something.  He  said 
he  was  going  to  fix  me.  He  said  when  he  had  me  in  the  road 
that  he  was  going  to  fix  me,  when  he  had  me  on  my  back." 

From  the  foregoing  it  is  apparent  that  the  jury  could 
have  found  that  the  first  blow  struck  by  the  defendant  was  not 
justified  in  self-defense  and  that  the  biting  by  defendant  of 
plaintiff's  arm  in  the  later  encounter  was  justified.    No  in- 


168  Mill  v.  Boulliard.  [168  Iowa 

jury  was  suffered  from  the  blow  of  the  fist  except  the  nominal 
injury  which  the  law  would  imply.  The  jury  was,  therefore, 
justified  in  allowing  a  nominal  verdict  only.  Accepting  the 
contention  of  the  appellant  that  the  evidence  of  substantial 
damages  was  not  disputed  as  a  result  of  the  biting  and  that 
he  was,  therefore,  entitled  to  substantial  damages  therefor,  if 
any,  it  follows  that  the  jury  must  have  found  for  the  defend- 
ant on  that  branch  of  the  case.  The  evidence  was  abundant 
to  justify  such  finding.  There  was,  therefore,  no  necessary 
inconsistency  in  the  verdict. 

II.  The  trial  court  instructed  the  jury  as  to  the  degree 
of  force  which  might  be  used  in  lawful  self-defense.  The  lan- 
guage of  the  court  in  several  of  its  instructions  is  criticised 

in  that  it  presented  a  departure  from  the 

2.  Assault  and  *     ,  i  ,    .       « 

battbbt:  self-    statement  of  the  rule  as  approved  in  State 

QereDse  *  sutLe" 

ment  of  rule      v.  StetTett,  68  lowa  76,  State  V.  Archer,  69 

Iowa  420.  The  criticism  of  the  instructions 
is  stated  as  follows:  ''It  is  not  the  force  the  defendant  hon- 
estly believed  was  necessary  to  repel  the  attack  or  to  protect 
himself  from  the  threatened  injuries  but  it  is  the  force  that 
reasonably  appeared  to  him  to  be  necessary  at  the  time  that 
he  would  be  justified  in  employing.'*  In  instruction  3  it  was 
said:  ''.  .  .  he  cannot,  under  the  claim  of  self-defense  use 
more  force  than  appears  to  him  to  be  reasonably  necessary  to 
defend  himself,  and  if  he  does,  he  himiself  becomes  the  ag- 
gressor and  is  liable  for  the  damage  which  results  from  the  use 
of  excessive  force.*'  In  instruction  5  it  was  said  **.  •  . 
and  he  would  not  be  justified  in  using  more  force  toward  his 
assailant  in  repelling  an  attack  than  is  necessary  to  his  de- 
fense, as  it  honestly  appeared  to  him  at  the  time. "  In  instruc- 
tion 6  it  was  said : ' ' .  .  .  and  if  uiider  all  the  circumstances 
the  defendant  did  use  more  force  and  violence  in  repelling  the 
attack  of  plaintiff  than  reasonably  and  honestly  appears  to 
him  to  be  necessary,  and  that  the  plaintiff  was  thereby  injured, 
then  the  defendant  would  be  liable  for  the  injuries  thus  in- 
flicted."   In  instruction  8  it  was  said:  **     .     .    .    and  that 


Dee.  1914]  Mill  v.  Rouluabd.  169 

he  used  no  more  force  than  honestly  appeared  to  him  to  be 
necessary  to  repel  the  attack  or  protect  himself  from  threat- 
ened injury,  then  you  should  find  for  the  defendant."  In 
the  light  of  the  evidence  in  this  record,  the  foregoing  instruc- 
tions furnish  no  ground  of  complaint  to  the  appellant  even 
though  they  depart  somewhat  from  the  language  used  in  the 
above  cited  cases.  It  must  be  borne  in  mind  that  in  each 
of  the  cited  cases,  the  life  of  the  assailant  had  been  taken,  and 
the  question  was  whether  the  necessity  of  self-defense  as  it 
reasonably  appeared  to  the  defendant  justified  the  taking  of 
human  life.  In  the  case  before  us,  the  means  resorted  to  in 
self-defense  were  not  extreme.  The  only  wound  was  a  dis- 
coloration and  soreness.  There  was  no  hemorrhage.  The 
medical  treatment  consisted  only  in  taking  precaution  against 
infection.  If  the  plaintiff  was  the  aggressor,  as  the  jury  must 
have  found,  it  is  hardly  conceivable  how  he  could  have  been 
stopped  with  less  punishment.  There  was  little  occasion  for 
a  very  nice  weighing  of  the  extent  or  degree  to  which  the 
assailed  party  might  defend  himself.  Indeed,  assuming  that 
the  plaintiff  was  the  aggressor,  we  see  no  ground  in  the  evi- 
dence upon  which  the  jury  could  have  held  that  the  defense 
was  excessive. 

Looking  at  the  case  on  its  larger  merits,  the  fight  was  one 
of  plaintiff's  own  choosing.  If  he  did  not  actually  strike  the 
first  blow  he  intended  to  do  so.  After  two  weeks  of  meditation 
and  watchful  waiting  he  chose  the  time  and  place.  These  were 
chosen  with  a  view  to  his  complete  protection.  His  two  broth- 
ers protected  each  flank  and  Pester  was  in  reserve  150  feet 
away.  In  the  final  encounter  the  brother  James  was  a  par- 
ticipant and  according  to  his  own  teejltimony  took  hold  of 
one  of  the  defendant's  arms  **and  put  my  knee  on  his 
neck  and  pulled  him  off.*'  The  defendant  was  a  man  forty- 
seven  years  of  age ;  the  plaintiff  and  his  brother  were  twenty- 
nine  and  thirty-one.  The  plaintiff  weighed  one  hundred  forty 
pounds ;  the  defendant  one  hundred  eighty.  So  one  had  the 
advantage  of  weight  and  the  other  of  wind.    The  defendant 
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neither  sought  the  controversy  nor  sought  to  continue  it  It 
is  conceded  that  he  ran  away.  In  so  doing  he  presented  to 
plaintiff  an  inglorious  spectacle.  This  only  stimulated  plain- 
tiff's courage  and  he  gave  chase;  one  hundred  eighty  pounds 
were  not  so  fleet  as  one  hundred  forty.  And  hence  the  law 
of  nature, — self-defense.  There  is  something  in  the  books 
about  a  worm  that  turned.  The  verdict  was  generous  to  the 
plaintiff  and  we  find  in  the  record  no  ground  of  reversal. — 
Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


George  E.  Pew  Company,  Appellant,  v.  Eabley  &  TrrssNOB 

et  al.,  Appellees. 

8AI£8:    For  Partlciilar  PnxpoBe-— Impltod  Wanantgr.    A  warranty  is 

1  ''implied"  when  the  known  eircumBtanees  surrounding  the  par- 
ties at  the  time  of  the  sale,  or  the  nature  of  the  thing  sold,  are 
such  that  the  law  assumes  that  the  parties  intended  that  the 
buyer  should  be  protected,  in  addition  to  the  contract  of  sale, 
hy  a  farther  implied  contract. 

PBINOIPLE  APPLIED:  Defendant,  operating  a  moving  pic- 
ture show  and  having  no  knowledge  of  electric  light  plants,  was 
purchasing  light.  Plaintiff,  assuming  expert  knowledge,  on  which 
defendant  relied,  sold  to  defendant  under  written  order  an  elec- 
tric light  plant  under  assurance  that  it  would  be  fully  sufficient 
to  meet  defendant's  needs,  of  which  plaintiff  had  full  knowledge. 
Held,  a  warranty  would  be  ^'implied"  that  the  plant  so  fur- 
nished would  be  reasonably  adequate  and  fit  to  meet  the  needs 
for  which  it  was  purchased,  though  the  written  order  warranted 
that  the  plant  ''was  of  good  material  and  would  do  good  work 
when  properly  operated." 

APPEAL  AND  EBBOB:     Law  of  Oaae    Be  trial — Second  Appisal. 

2  The  opinion  delivered  on  a  former  appeal  is  the  "law  of  the 
case. " 

PRINCIPLE  APPLIED:  On  a  former  appeal  the  court  held 
that  evidence  of  an  implied  warranty  was  erroneously  excluded. 
On  an  appeal  from  a  re-trial,  keld,  the  only  question  left  open 
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is  whether  the  evidenee  In  the  reeord  is  iviAeieBt  to  eetablkh 
the  said  warranty. 


8ALB8:     Deliyery  and  Acefptanee    IntenttOiL     Whether  there  has 
3    been  a  ''delivery"  or  ''aeeeptanee'^  which  will  operate  to  pass 
title  is  ordinarily  a  question  of  intention. 

PRINCIPLE  APPLIED:  Defendant  porehased  an  eleetrie 
light  plant,  under  such  eireumstanees,  as  claimed  by  him^  that 
an  implied  warranty  of  adequacy  to  meet  certain  purposes  would 
be  implied.  The  plant  was  set  up  in  defendant's  place  of  busi- 
ness on  a  foundation  prepared  for  that  purpose.  Both  parties 
carried  on  a  long  line  of  efforts  to  make  the  plant  work.  A  new 
engine  was  substituted  for  the  one  first  furnished.  Defendant 
finally  ordered  plaintiff  to  remove  the  plant.  There  was  evidence 
that  at  or  before  the  time  the  plant  was  set  up,  plaintiff  told 
defendant  that  if  the  plant  did  not  do  the  work,  defendant  need 
not  pay.  HM,  not  to  constitute  delivery  by  plaintiff  or  ac- 
ceptance by  defendant,  though  the  plant  had  been  put  into  the 
manual  possession  of  defendant. 

Appeal  from  Plymouth  District  Court, — ^HoN.  David  Mould, 

Judge. 

Saturday,  December  19,  1914. 

Action  in  equity  to  foreclose  a  mechanic's  lien.  On 
trial  the  court  found  for  the  defendants  and  plaintiff  appeals. 
The  material  facts  are  stated  in  the  opinion. 

McDuffie  &  Keenan,  for  appellant. 

Nelson  MiUer,  for  appellees. 

Weaveb,  J. — The  petition  states,  in  substance,  that  un- 
der a  written  contract  with  the  defendants,  plaintiffs  fur- 
nished them  a  certain  electric  engine,  with  specified  acces- 
sories, to  be  placed  in  and  used  in  connection  with  a  building 
owned  by  one  of  the  defendants  in  the  city  of  Le  Mars;  and 
that  a  claim  for  mechanic's  lien  for  the  agreed  price  of  said 
improvements  had  been  duly  filed.  They  further  allege  that 
defendants  refuse  to  pay  the  contract  price  and  pray  a  de- 
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cree  for  enforcement  of  the  lien.  Defendants  deny  the  claim 
thus  made  against  them.  They  admit,  however,  giving  the 
written  order  referred  to  in  the  petition,  but  say  that  prior 
to  giving  the  same  they  had  been  conducting  a  moving  picture 
show  in  said  building,  and  in  operating  the  same  they  made 
use  of  electric  power  furnished  by  the  Le  Mars  Water  and 
Light  Company  and  were  so  using  it  when  plaintiff  proposed 
to  them  to  put  in  a  private  electric  plant.  They  further  aver 
that  they  had  no  knowledge  of  electric  light  plants  and  plain- 
tiffs represented  and  warranted  that  the  engine  and  dynamo 
to  be  furnished  and  installed  by  them  would  be  of  sufficient 
capacity  to  supply  their  needs,  both  for  lighting  purposes 
and  for  their  use  in  the  operation  of  their  lamps  for  the  pro- 
duction of  pictures;  and  that  defendants,  relying  upon  said 
representations  and  warranty,  gave  plaintiffs  an  oraer  for  a 
six-horse  power  engine,  which  order  was  later  so  changed  as 
to  call  for  an  engine  of  nine-horse  power.  They  further  aver 
that  when  plaintiffs  installed  said  engine  and  undertook  to 
make  it  do  the  work  it  utterly  failed  to  produce  or  furnish  the 
required  light  and  power.  They  also  deny  that  the  machinery 
was  ever  delivered  to  them  or  that  they  ever  accepted  the  same. 
For  a  further  answer  they  deny  that  said  machinery  has  been 
attached  to  or  in  any  manner  has  become  a  part  of  the  building 
or  real  estate  and  deny  that  it  constitutes  an  improvement 
for  which  a  mechanic's  lien  can  properly  be  allowed. 

After  hearing  the  testimony  offered  on  these  issues,  the 
trial  court  entered  a  decree  in  which  it  is  found  that  plaintiffs 
were  informed  of  the  purpose  for  which  the  machinery  was 
desired  by  defendants  and  induced  defendants  to  believe  that 
it  would  do  such  work,  but  that  in  fact  it  failed  to  comply 
with  the  representations.  It  was  also  further  found  that  there 
was  never  a  completed  delivery  of  the  machinery  and  that 
defendants  never  had  in  fact  accepted  it.  Upon  these  findings 
plaintiff  *s  bill  was  dismissed. 

T.  The  point  most  insistently  urged  for  a  reversal  is  that 
the  case  presented  by  the  record  comes  within  the  rule  that 
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when  a  known  and  described  article  is  ordered  of  a  manu- 
1.  SALES :  for        facturer  or  dealer,  then,  even  though  the  pur- 
Km  MmpiFed     chascr  states  that  he  desires  such  article  for  a 
warranty.  particular  use  or  purpose,  there  is  no  implied 

warranty  that  it  will  perform  the  service  for  which  he  desires 
or  intends  it.  The  soundness  of  the  rule  as  applied  to  an 
appropriate  state  of  facts  is  to  be  admitted.  If  A  applies  to 
a  dealer  saying  that  he  wishes  to  buy  an  engine  of  a  given 
description  and  capacity  with  which  to  operate  a  com-sheller 
or  power-pump  or  other  piece  of  machinery  and  the  dealer 
supplies  him  with  the  very  thing  for  which  he  asks,  there  is, 
of  course,  no  implied  warranty  that  the  buyer  will  find  the 
engine  sufficient  for  his  purpose,  for  the  manifest  reason  that 
he  obtains  precisely  what  he  bargains  for  and  if  it  does  not 
answer  his  purpose  it  is  not  because  of  the  mistake,  default 
or  misrepresentation  of  the  seller  but  because  of  his  own 
mistake  or  lack  of  judgment  as  to  the  engine  which  would 
perform  the  desired  service.  But  if  he  goes  to  the  manufac- 
turer or  dealer,  describing  the  kind  of  work  to  be  done  or  the 
result  he  desires  to  accomplish  and  such  manufacturer  or 
dealer  professes  to  be  able  to  supply  an  engine  or  machinery 
which  will  do  it,  and  the  buyer  is  thereby  induced  to  give 
him  an  order  therefor,  then  there  is  a  warranty  that  the  ma- 
chine or  thing  so  furnished  is  reasonably  adapted  to  the  work 
for  which  it  is  procured  even  though  the  order  particularly 
defines  and  describes  it. 

That  the  case  before  us  comes  within  the  last  mentioned 
principle  rather  than  the  former  is  not  an  open  question  on 
this  appeal.  That  question  was  before  us  upon  a  former  ap- 
peal where  we  had  to  consider  this  very  issue.  See  Pew  v. 
Karley,  154  Iowa  559.  On  the  first  trial,  the  court  below 
adhered  to  the  view  of  the  law  for  which  appellant's  counsel 
now  contends  and  refused  to  admit  testimony  that  plaintiff 
knew  the  purpose  for  which  the  machinery  was  required  or 
assured  defendants  that  it  would  do  the  work,  and  held  that 
the  express  warranty  found  in  the  writing  that  the  thing 
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ordered  ' '  was  of  good  material  and  would  do  good  work  when 
properly  operated"  rendered  incompetent  the  oral  evidence 
offered.  Upon  the  point  thus  made  we  there  said  the  trial 
court  ''plainly  erred.  Notwithstanding  an  express  warranty 
embodied  in  an  order  for  furnishing  machinery  that  it  shall 
be  of  good  material  and  efficient  as  a  piece  of  machinery, 
there  may  be  an  implied  warranty  that  it  will  accomplish  cer- 
tain results  or  be  adequate  for  a  specified  purpose."  To  the 
same  point  it  was  further  said,  ' '  The  offered  evidence  would 
have  tended  to  show  that  plaintiff  undertook  to  furnish  ma- 
chinery which  would  give  them  adequate  light,  having  knowl- 
edge of  the  purpose  for  which  the  light  was  desired."  For 
the  error  in  ruling  out  the  evidence  the  case  was  reversed  and 
has  since  been  re-tried.  On  the  new  trial,  the  defendants' 
evidence  strongly  tended  to  show  that  plaintiff  sought  out 
the  defendants,  who  were  operating  their  plant  with  electricity 
supplied  by  another  company,  suggested  to  them  the  advisa- 
bility of  having  their  twn  power  and  light  and  proposed  to 
put  in  an  engine  and  dynamo.  The  member  of  the  firm  who 
inaugurated  the  negotiation  professed  to  have  more  or  less 
technical  education  and  experience  and  assured  defendants 
of  the  entire  sufficiency  of  the  machinery  they  would  furnish 
for  the  work  which  defendants  required.  Upon  these  assur- 
ances, they  secured  defendants'  order  for  a  six-horse  power 
engine  and  dynamo  and  undertook  to  place  or  install  the  plant 
in  working  order  in  defendants'  building  in  Le  Mars.  It  is 
shown  very  clearly  that  upon  putting  it  to  practical  test  it 
failed  to  operate  with  efficiency.  A  nine-horse  power  engine 
was  then  substituted.  There  is  a  dispute  whether  this  was 
done  at  the  suggestion  of  plaintiff  or  defendants,  but  we  are 
inclined  to  the  view  that  it  came  from  plaintiff,  who  was  still 
trying  to  make  the  plant  operate  successfully.  The  larger 
engine  also  failed  to  operate  satisfactorily  and  defendants 
finally  demanded  that  plaintiffs  remove  the  outfit  they  had 
placed  in  the  building.  Thereupon  this  litigation  ensued. 
There  is,  of  course,  radical  conflict  in  the  testimony  as  to  many 
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of  the  material  faets,  but  in  most  respects  the  theory  of  the 
defendants  has  the  better  support.  Their  testimony  in  respect 
to  facts  from  which  plaintiff's  promise  to  supply  machinery 
adequate  for  the  desired  purpose  is  found  or  implied  is  well 
corroborated  by  other  witnesses  as  well  as  by  many  of  the 
admitted  circumstances.  If  plaintiff  did  not  consider  itself 
bound  to  do  anything  more  than  to  furnish  an  engine  and 
dynamo  of  particular  description  and  designated  horse  power, 
it  is  difficult  to  explain  why  they  assumed  to  install  the 
machinery  and  test  its  operation.  The  failure  of  the  ma- 
chinery to  do  the  work  appears  to  have  manifested  itself  when 
the  plaintiff  or  its  agents  were  attempting  to  operate  and 
demonstrate  it  the  same  as  when  defendants  tried  it,  and  we 
hold  with  the  trial  court  that  the  record  sufficiently  sustains 
the  claim  that  plaintiff  did  undertake  to  supply  machinery 
which  would  produce  the  requisite  power  to  operate  defend- 
ants' picture  machines  and  for  the  illumination  of  the  prem- 
ises, and  that  the  machinery  furnished  by  them  did  not  prove 
sufficient  for  that  purpose. 

As  we  have  already  suggested,  the  law  of  the  case  as 

applied  to  these  facts  is  fixed  and  settled  for  the  purposes  of 

this  appeal  by  our  holding  when  the  case  was  first  before  us. 

2.  appbal  AjfD       ^^<!^^  being  our  view,  it  is  unnecessary  for  us 

S5l?f 'ritriai?    to  review  the  authorities  cited  by  appellant 

second  appeaL    ^p^^^  ^^^  general  rule  of  law  on  the  question 

when  a  warranty  will  or  will  not  be  implied  in  the  sale  of 
machinery.  So  far  as  this  branch  of  the  case  is  concerned,  the 
only  question  which  the  former  appeal  leaves  open  to  discus- 
sion is  whether  the  evidence  excluded  and  disregarded  on  the 
first  trial  but  now  in  the  record  is  sufficient  to  show  plain- 
tiff's undertaking  to  provide  machinery  of  the  power  neces- 
sary to  operate  the  plant,  and,  as  we  have  already  said,  we 
must  so  hold. 

II.  Does  the  record  sustain  the  finding  of  the  lower 
court  that  there  was  no  completed  delivery  of  the  machinery 
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or  acceptance  by  the  defendants  t    Plaintiff  assert^  that  the 
8.  Sales:  de-         completed  delivery  is  conclusively  shown  by 
cepSnce^f  in^'     the  record  but  we  cannot  so  hold.    Whether 
tention.  there  has  been  a  delivery  or  acceptance  which 

will  operate  to  pass  title  to  a  purchaser  is  ordinarily  a  ques- 
tion of  intent  of  the  parties  and  it  does  not  necessarily  follow 
that  a  change  of  manual  possession  or  custody  proves  either 
delivery  or  acceptance.  Intent  is  shown  sometimes  by  words 
and  often  even  more  incontestably  by  the  conduct  of  the  par- 
ties. Applying  that  test  we  are  here  also  compelled  to  the 
conclusion  found  by  the  court  below.  The  conduct  of  the 
parties  all  through  the  trial  and  the  experimentation  carried 
on  by  both  parties  for  a  very  considerable  period  in  an  en- 
deavor to  make  the  machinery  work  in  an  effective  manner  is 
explicable  on  no  reasonable  theory  except  that  the  sale  of  the 
machinery  was  still  tentative  and  to  become  complete  only 
upon  demonstration  of  its  suitableness  to  the  intended  purpose. 
There  is  also  evidence  that  at  or  before  the  time  when  the 
machinery  was  put  in  the  building  plaintiff  said  that  if  it  did 
not  do  the  work  defendants  did  not  have  to  keep  it.  The  fact 
that  the  machinery  was  placed  in  the  building  on  a  foundation 
laid  for  that  purpose  is  not  inconsistent  with  this  view,  for 
there  was  no  other  apparent  way  of  making  the  test. 

III.  On  the  trial  below  the  plaintiff  made  the  claim  that 
the  failure  of  the  machinery  to  do  good  work  was  due  to  the 
unskilful  or  improper  use  thereof  by  the  defendants.  Of  this 
we  think  there  was  no  sufScient  proof.  It  is  true  that  some  of 
the  plaintiff's  witnesses  expressed  the  opinion  that  defendants 
** overloaded'*  the  engine,  causing  the  machinery  to  "choke 
down."  The  testimony  of  disinterested  witnesses  is  to  the 
effect  that  when  complaint  was  made  and  the  plaintiff  itself 
or  its  agents  undertook  the  operation  the  same  result — a 
choking  down,  or  dying  down,  or  stopping  of  the  motion — 
would  follow.  Again  it  is  said  that  the  failure  was  chargeable 
to  the  use  of  too  small  wire  in  some  of  the  connections.  At 
least  some  of  the  wire  was  supplied  by  plaintiff  itself.    The 
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rest  seems  to  have  been  the  wiring  which  was  already  in  the 
building  and  had  been  found  sufficient  for  the  purpose  when 
the  power  had  been  supplied  from  the  outside.  Indeed,  the 
objection  as  to  the  wiring  has  the  appearance  of  an  after- 
thought; for  it  is  quite  incredible  that  both  these  parties 
would  have  carried  on  the  effort  to  make  the  machinery  work 
over  a  long  period  of  several  weeks,  changing  the  engines, 
changing  pulleys  on  the  dynamo,  and  exhausting  their  inge- 
nuity to  remedy  the  conditions  complained  of,  when  the  simple 
expedient  of  supplying  a  few  feet  of  suitable  wire  would 
have  put  an  end  to  their  troubles. 

The  case  presents  little  but  fact  questions  for  our  atten- 
tion and  while,  as  we  have  before  said,  much  of  the  testimony 
is  in  more  or  less  dispute  it  still  fairly  supports  the  decree 
below  and  it  is  therefore — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


N.  O.  Pilgrim,  Appellee,  v.  Charles  E.  Brown,  Appellant. 

KEOLIOENOE:    Per  ae — ^Bule  to  Determine.    Negligence  per  se  only 
1    results  from  conduet  so  opposed  to  the  dictates  of  common  pru- 
dence that  it  can  be  said  without  hesitation  or  doubt  that  no 
careful  person  would  have  committed  it. 

PRINCIPLE  APPLIED:  Plaintiff  was  going  east  on  the  right- 
hand  side  of  the  street,  at  ten  miles  per  hour,  in  obedience  to  an 
ordinance  so  limiting  speed.  Defendant  was  going  north  on  right- 
hand  side  of  intersecting  street  at  a  rate  of  speed  much  in 
excess  of  that  permitted  by  said  ordinance.  Another  ordinance 
provided  that  when  two  vehicles  approached  each  other  on  inter- 
secting right-angled  streets,  at  such  speed  as  to  bring  them 
together  at  the  same  time,  the  vehicle  on  the  right  sh^  have 
the  right  of  way.  Defendant,  when  discovered  by  plaintiff,  wais 
two  or  three  times  farther  away  from  the  intersection  than 
plaintiff.  Near  the  middle  of  street  crossing  the  plaintiff  noticed 
defendant's  rapid  approach  and  veered  his  car  diagonally  to  the 
northeast,  and  increased  his  speed  in  order  to  avoid  collision. 
At  same  instant  of  time  defendant,  realizing  the  danger,  applied 
brakes  and  turned  his  car  in  a  direction  east  of  north.  Result, 
Vol.  168  Ia.— 12 
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eoUision;  all  happened  within  three  seconds.    Held,  court  could 
not  say  that  plaintiff  was  negligent  per  se, 

MEGLIGENOE:      Emergencies— Failure    to    Take    Safest    Ctonrse. 

2  Failure  of  one,  confronted  with  sudden  peril,  to  take  the  safest 
course  available  to  extricate  himself  is  not  necessarily  negli- 
gence.    (See  facts  above.) 

STATUTES:    Literal  Ctonstmction— Evident  Object  of  Statute.    The 

3  evident  purposes  of  a  statute  may  demand  an  interpretation 
other  than  a  literal  one. 

PRINCIPLE  APPLIED:  Sec.  1571-m20,  Supp.  Code,  1913,  em- 
powers  cities  and  towns  to  enact  ordinances  limiting  the  speed 
of  automobiles,  on  condition  that  signs  indicating  the  speed 
limit  be  placed  on  highways  ** where"  the  city  or  town  line 
crosses  the  highway.  Held,  the  evident  purpose  of  the  provi- 
sions in  regard  to  signs  is  to  warn  drivers  and  protect  the  public 
in  the  use  of  the  streets,  and  that  such  signs  were  not  required 
to  be  exactly  ''where''  the  town  line  crosses  the  highway.  In 
case  at  bar  the  sign,  within  the  city  but  500  feet  from  "where" 
the  city  line  crossed  the  street,  was  held  properly  located. 

BTONICIPAL  COBPOSATIOKS:     Ordinance— Validity— ICatters  de 

4  Hors.  Whether  the  failure  to  erect  the  signboards  of  speed  limit, 
as  provided  in  Sec.  1571-m20,  Supp.  Code,  1913,  affects  the 
validity  of  a  speed-limit  ordinance  enacted  thereunder  or  re- 
lieves from  the  penalty  of  the  ordinance  those  misled  by  the 
absence  of  snch  sign,  or  affects  the  rule  as  to  negligence  per  se, 
query, 

NEOLIGEKOE:     Oompliance  with  Law— -Bight  to  Presume.    Plain- 

5  tiff  cannot  be  held  to  be  negligent  for  not  giving  defendant  the 
right  of  way  at  a  street  intersection,  as  required  by  an  ordi- 
nance, when  the  necessity  for  giving  such  right  of  way  was 
occasioned  by  defendant's  violation  of  an  ordinance  limiting  the 
speed  of  vehicles,  plaintiff  having  the  right  to  presume  that  de- 
fendant would  not  violate  such  law. 

WITNESSES:     False  Testimony— Effect.    Falsely  testifying  to  one 

6  material  fact  justifies  the  rejection  of  the  entire  testimony  of 
the  witness,  "except  in  so  far  as  it  might  be  corroborated  by 
other  credible  testimony," — ^the  word  "testimony"  including,  of 
course,  "the  circumstances  shown  in  evidence,"  and  it  is  not 
necessary  for  the  instructions  to  so  state. 

Appeal  from  Orinnell  Superior  Court. — Hon.  P.  G.  Norbis, 

Judge. 
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Saturday,  December  19,  1914. 

An  automobile  owned  and  driven  by  the  defendant,  and 
another  owned  and  driven  by  the  plaintiff  came  into  collision 
upon  a  public  street  in  the  city  of  Orinnell  with  more  or  less 
resulting  injury  to  the  car  last  mentioned.  Plaintiff,  claiming 
the  collision  and  injury  to  his  car  were  occasioned  by  the 
defendant's  negligence  without  fault  on  his  own  part,  brought 
this  action  at  law  for  the  recovery  of  damages.  Verdict  and 
judgment  for  plaintiff  for  $85  and  defendant  appeals. — 
Affirmed, 

Bray,  Shifflei  &  Lake,  for  appellant. 

J.  H.  Potion,  for  appellee. 

Weaver,  J. — Concerning  the  fact  that  a  collision  occurred 
and  that  plaintiff's  car  suffered  some  injury  there  is  no  dis- 
pute, but  appellant  makes  the  point  that  such  injury  is 

chargeable  to  the  negligence  of  the  appellee 
par  m;  rale       himself.     The  evidence  tends  to  show  that 

to  determine. 

Main  Street  in  the  city  of  Grinnell  extends 
north  and  south  and  is  crossed  at  right  angles  by  Sixth 
Avenue.  Both  streets  are  paved  and  curbed,  the  paved  road- 
way on  Main  being  thirty  feet  in  width  and  that  on  Sixth, 
twenty-four  feet.  At  the  time  in  question  plaintiff  was  driv- 
ing his  car  along  the  right  hand  curb  of  Sixth  Avenue  ap- 
proaching Main  Street  from  the  west  intending  to  continue 
his  course  over  the  crossing  and  onward  to  the  east.  At  the 
same  time  defendant  was  approaching  the  same  street  inter- 
section from  the  south  along  the  right  hand  curb  of  Main 
Street  intending  to  continue  his  course  to  the  north.  The 
appellant's  car  was  being  operated  at  a  much  higher  rate  of 
speed  than  plaintiff's.  As  a  witness  in  his  own  behalf  defend- 
ant estimates  the  speed  of  his  car  at  eighteen  miles  per  hour 
and  that  of  plaintiff's  at  ten  miles  per  hour.  According  to 
other  witnesses  the  difference  was  greater  than  appellant 
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estimates.  The  plaintiff's  testimony  is  to  the  effect  that  when 
he  was  within  about  fifty  feet  of  the  crossing  he  saw  appel- 
lant coming  north  on  Main  Street  at  a  considerably  greater 
distance.  When  about  in  the  middle  of  the  crossing  he  noticed 
the  appellant's  rapid  approach  and  veered  his  car  diagonally 
to  the  northeast  in  the  direction  of  the  north  curb  of  Sixth 
Avenue  east  of  Main  Street  and  increased  his  speed  thinking 
thus  to  clear  the  crossing:  without  a  collision.  At  about  the 
same  instant  the  appellant  realizing  the  danger  swung  his 
car  to  the  right  or  in  a  direction  east  of  north.  As  a  result  of 
these  maneuvers  the  two  cars  moved  along  converging  lines 
in  the  direction  of  the  north  curb  of  Sixth  Avenue  where 
collision  was  plainly  imminent.  Appellant  applied  his  brakes 
and  sought  to  stop  but  the  momentum  of  both  cars  was  too 
great  and  they  collided.  The  collision  took  place  close  to  the 
north  curb  of  Sixth  Avenue  and  after  plaintiff's  car  had  fully 
cleared  the  crossing  of  the  paved  roadways.  The  time  cov- 
ered by  these  occurrences  was  very  short,  the  interval  be- 
tween the  entrance  of  the  parties  upon  the  crossing  and  the 
crashing  of  the  vehicles  together  was  probably  not  more  than 
two  or  three  seconds.  Some  of  the  incidents  we  have  related 
are  the  subject  of  dispute  but  the  testimony  is  sufScient  to 
sustain  a  finding  of  their  truth  by  the  jury. 

I.  Upon  such  a  showing  we  are  of  the  opinion  that  the 
question  whether  plaintiff  exercised  due  care  for  his  own 
safety  was  not  a  matter  of  law  and  the  court  did  not  err  in 
submitting  it  for  a  verdict.  It  appears  from  the  evidence  that 
the  city  of  Grinnell  has  an  ordinance  regulating  the  use  of 
auto-cars  upon  the  public  highways  and  fixing  the  maximum 
allowable  rate  of  speed  at  ten  miles  per  hour  or  one  mile  in 
six  minutes.  Plaintiff  was  concededly  observing  this  limit 
in  the  operation  of  his  car  and  was  justified  in  assuming  that 
the  drivers  of  other  cars  would  do  likewise.  If  then  as  he 
came  up  to  the  crossing  he  saw  appellant  approaching  on 
Main  Street  but  at  such  distance  that  if  both  drivers  were 
observing  the  lawful  limit  of  speed  plaintiff  could  reasonably 
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expect  to  make  the  crossing  in  safety  without  waiting  for  the 
passage  of  appellant's  car,  then  he  was  not  negligent  in  going 
ahead  unless  he  saw  or  knew,  or  reasonably  ought  to  have 
seen  and  known,  that  appellant  was  bearing  down  on  the 
crossing  at  such  excessive  speed  or  in  such  manner  that  com- 
mon prudence  or  ordinary  care  for  his  own  safety  required 
him  to  stop.  There  is  nothing  in  the  record  upon  which  we 
can  hold  as  a  matter  of  law  that  plaintiff  was  aware,  or  ought 
to  have  been  aware,  of  the  high  rate  of  speed  of  appellant's 
car  or  that  in  the  exercise  of  reasonable  care  he  should  have 
known  of  the  increased  hazard  to  which  he  was  exposing  him- 
self. It  is  argued,  however,  that  plaintiff  hav- 
emergencies:      ing  testiucd  that  he  increased  his  speed  and 

failure  to  ®  ^ 

take  safest        that  had  he  stopped  the  collision  might  have 

course.  ^'^ 

been  averted  he  thus  convicts  himself  of  neg- 
ligence or  recklessness.  In  our  judgment  the  conclusion  of 
negligence  as  a  matter  of  law  is  unwarranted.  According  to 
plaintiff's  statement  he  did  not  increase  his  speed  until  he 
reached  the  middle  of  the  crossing  when  he  was  first  aware 
of  the  rapid  approach  of  the  appellant  and  realized  the 
necessity  of  doing  something  to  avoid  a  collision.  There  were 
but  two  courses  open  to  him — ^to  stop  and  permit  appellant  to 
pass  ahead  of  him  or  to  spurt  forward  and  clear  Main  Street 
roadway  for  appellant's  use.  He  was  compelled  to  decide 
and  to  act  instantly  and  his  decision  in  such  sudden  emergency 
to  pursue  the  latter  course  is  not  so  palpably  wrong  that  we 
can  say  he  did  not  do  what  any  other  person  of  ordinary 
prudence  and  experience  would  have  done  under  the  same 
circumstances.  There  was  nothing  to  suggest  to  him  that 
if  he  sprang  ahead  to  clear  the  crossing  appellant's  car  would 
be  swung  to  the  right  into  Sixth  Avenue  and  into  the  line  of 
his  movement  instead  of  keeping  to  the  left  along  its  proper 
course  up  Main  Street.  He  was  not  bound  at  his  peril  to 
anticipate  such  an  act  on  appellant's  part.  Whether  he  acted 
with  the  prudence  and  caution  of  the  ordinary  person  is  a 
matter  upon  which  f airminded  men  may  differ,  and  it  is  there- 


182  Pilgrim  v.  Brown.  [168  Iowa 

fore  not  within  the  province  of  the  court  to  pronounce  upon 
it  as  a  matter  of  law. 

II.  The  court  charged  the  jury  that  appellant  should  be 
held  guilty  of  negligence  if  he  was  operating  his  car  in  excess 
of  the  ordinance  limit  of  speed.    Error  is  assigned  upon  this 

instruction  because  it  is  said  the  ordinance  re- 
literal  con-       ferrcd  to  is  void.    The  point  of  the  objection 

stractlon :  evl-  *^  * 

Jtotute^^^*^*  ^'    ^^  *^**  ^^^  statute  giving  cities  and  towns  the 

right  to  enact  such  regulations  (Ch.  72,  34 
O.  A.,  Sec.  21)  contains  according  to  appellant's  construction 
a  provision  by  which  an  ordinance  of  this  nature  shall  be  of 
no  effect  unless  the  city  shall  have  first  erected  certain  sign 
posts  on  which  there  shall  be  painted  or  placed  a  notice  of  the 
speed  regulation,  and  that  the  city  had  not  complied  there- 
with. So  much  of  that  statute  as  is  here  involved  reads  as 
follows : 

^'Sec.  21.  The  local  authorities  of  cities  and  towns  may 
limit  by  ordinance,  rule  or  regulation  the  speed  of  motor 
vehicles  on  public  highways,  such  speed  limitations  not  to 
be  in  any  case  less  than  one  mile  in  six  minutes,  and  the 
maintenance  of  greater  speed  for  one-eighth  of  a  mile  shall 
be  presumptive  evidence  of  driving  at  a  rate  of  speed  which 
is  not  careful  and  prudent,  and  on  further  condition  that 
each  city  and  town  shall  have  placed  conspicuously  on  each 
main  public  highway  where  the  city  or  town  line  crosses  the 
same,  and  on  every  main  highway  where  the  rate  of  speed 
changes,  signs  of  sufficient  size  to  be  easily  readable  by  a 
person  using  the  highway,  bearing  the  words,  **CITT  OP 

.    SLOW  DOWN  TO MILES  (the  rate  being 

inserted)." 

The  argument  is  that  the  erection  of  such  signs  or  warn- 
ings is  a  condition  precedent  to  the  enactment  of  such  ordi- 
nance or  at  least  a  condition  precedent  to  its  enforcement 
and  it  is  alleged  by  counsel  that  the  evidence  shows  that. this 
requirement  has  not  been  complied  with. 
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The  testimony  offered  by  appellant  in  support  of  this 
defense  is  in  the  form  of  a  concession  made  by  counsel  of  the 
respective  parties  in  the  course  of  the  trial  below  which  reads 
as  follows: 

CONCESSION :  It  is  conceded  that  on  the  25th  day  of 
November,  1912,  the  sign  post  on  West  St.,  a  main  traveled 
public  highway,  leading  north  from  the  City  of  Grinnell  was 
located  503.25  feet  south  of  the  intersection  of  the  line  of  the 
City  with  Main  St,  and  was  located  on  the  west  side  of  West 
St.,  at  a  point  where  Tenth  Ave.  intersects  with  West  St., 
Tenth  Ave.  being  one  block  south  of  the  north  line  of  the  City 
of  Orinnell. 

The  abstracts  disclose  no  more  upon  this  proposition  than 
that  above  shown  but  both  parties  in  argument  go  outside  of 
the  record  with  statements  and  plats  tending  to  show  that 
signs  of  the  prescribed  character  are  placed  upon  eleven  high- 
ways entering  the  city  from  surrounding  territory  and  that 
they  are  all  placed  at  the  city  line  except  in  a  few  instances 
where  f<Hr  some  reason  they  are  planted  at  short  distances 
inside  the  border  line,  the  most  material  variation  in  this 
respect  being  the  one  of  which  proof  was  made  in  the  trial 
where  the  post  stands  503  feet  or  one  block  south  of  the  north 
boundary  of  the  city.  The  sole  question  here  to  be  considered 
is  whether  the  misplacement  of  this  one  sign  or  warning — ^if 
it  be  a  misplacement — ^renders  the  ordinance  void  and  the 
regulation  of  no  force  or  effect. 

We  are  satisfied  that  the  objection  is  without  merit.  It 
is  not  altogether  clear  from  the  statute  whether  the  legis- 
lature intended  to  make  the  validity  of  the  ordinance  depend 

upon  the  city's  compliance  with  the  require- 
coBPOBATioNs :    ment  for  signboards,  or  to  relieve  from  the 

ordinance : 

j*"**^:  n»t-    penalties  of  the  ordinance  such  persons  as 

might  be  misled  or  deceived  by  the  absence  of 
the  prescribed  warnings,  or  that  the  presumption  of  negli- 
gence attached  to  the  driving  of  a  motor  car  at  a  greater  speed 
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than  the  regulation  allows  should  be  applicable  only  in  eases 
where  the  city  has  performed  its  duty  in  this  respect.  But 
if  either  of  the  several  constructions  be  adopted  the  result  of 
the  case  in  hand  must  be  the  same.  The  evident  purpose  of 
the  provision  for  the  display  of  signs  at  the  entrance  to  the 
cities  is  to  give  warning  to  car  drivers  that  they  may  not 
unwittingly  violate  municipal  regulations.  They  also,  to  some 
extent,  tend  to  protect  the  general  public  in  the  use  of  the 
city  streets  against  the  perils  caused  by  the  reckless  or  thought- 
less operation  of  such  vehicles.  It  cannot  be  supposed  there 
was  any  legislative  intent  to  make  the  validity  of  a  municipal 
regulation  of  this  character  depend  on  the  question  whether 
a  nice  or  accurate  survey  shall  find  all  the  several  signposts 
surrounding  the  city  planted  squarely  upon  the  boundary 
line.  Conditions — ^topographical  and  otherwise — may  be  such 
that  a  sign  displayed  at  a  point  on  the  highway  a  little  inside 
the  boundary  will  serve  its  intended  purpose  much  more 
effectively  than  one  standing  on  the  extreme  border.  Again 
we  may  suppose  a  case  where  a  road  enters  a  city  at  a  point, 
say  for  example,  a  few  feet  or  rods  south  of  the  northwest 
corner  of  the  municipal  territory  and  another  enters  at  a 
point  a  few  feet  or  rods  east  of  such  corner,  the  two  coming 
together  at  a  short  distance  inside  the  city  limits  and  continu- 
ing thence  as  one  main  highway.  Will  not  a  sign  of  the  pre- 
scribed character  placed  at  the  junction  of  these  ways  be  a 
fair  and  substantial  compliance  with  the  statutory  direction? 
We  think  that  in  all  reason  this  inquiry  must  be  answered  in 
the  affirmative  and  that  in  general  a  substantial  compliance 
is  sufficient  to  make  the  regulation  of  speed  effective. 

Still  again  there  is  nothing  in  the  statute  to  prevent 
a  city,  if  it  shall  so  elect,  from  limiting  its  speed  regulations 
to  some  defined  part  of  its  territory  and  leaving  the  rest 
open  and  unregulated  by  anything  but  the  general  laws  of 
the  state.  Many  of  our  cities  and  towns  embrace  within 
their  limits  very  considerable  margms  of  agricultural  or  other 
lands  not  yet  thickly  settled  where  there  is  little  or  no  occa- 
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sion  for  the  application  of  city  regulations  governing  the  speed 
of  cars.  Should  any  given  municipality  under  such  conditions 
adopt  speed  regulations  making  them  applicable  only  to  that 
part  of  its  territory  occupied  by  the  city  proper  it  would  be 
most  iinreasonable  to  say  that,  to  make  them  effective,  sign- 
posts must  be  placed  out  upon  the  boundary  line  and  within 
territory  which  is  exempted  therefrom.  There  is  no  claim  or 
pretence  in  the  present  case  that  the  appellant  or  any  other 
person  was  or  could  be  misled  to  his  prejudice  by  the  fact 
that  a  single  one  of  the  signboards  surrounding  the  city  was 
placed  a  short  distance  inside  the  boundary  or  that  such  sign 
was  not  so  situated  as  to  be  open  and  visible  to  every  person 
entering  the  city  from  that  direction.  The  validity  of  the 
ordinance  must  therefore  be  upheld. 

III.  Appellant  introduced  in  evidence  an  ordinance 
which  among  other  things  provides : 

*'Sec.    2.     Whenever  two   vehicles   ap- 
compliance         proach  each  other  on  different  streets,  avenues^ 

with  law:  \  .  .  , 

right  to  pre-      alleys  or  public  ways  intersectmg  each  other 

at  right  angles,  and  the  two  vehicles  are  trav- 
eling at  speeds  that  will  bring  them  simultaneously  to  such 
intersection,  the  vehicle  on  the  right  shall  have  the  right  of 
way. ' ' 

It  is  argued  that  under  this  regulation  it  was  plaintiff's 
duty  to  give  appellant  the  right  of  way  over  the  crossing  and 
failing  so  to  do  he  was  negligent. 

It  may  be  conceded  that  this  ordinance  is  valid  and  that 
plaintiff  was  charged  with  the  duty  of  observing  it  but  we 
are  of  the  opinion  that  there  is  nothing  in  the  record  to 
uphold  a  finding  that  he  violated  such  duty.  It  is  shown  with- 
out substantial  controversy  that  when  plaintiff  approached 
the  crossing  he  was  moving  within  the  allowable  speed  Hmit 
of  ten  miles  per  hour  and  that  appellant  was  at  least  two  or 
three  times  farther  away  from  the  point  where  their  paths 
would  intersect.    The  plaintiff  under  such  circumstances  had, 
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as  we  have  already  said,  the  right  to  assume  that  appellant 
was  keeping  within  said  lawful  limit  and  that  the  two  vehicles 
were  traveling  at  speeds  which  would  not  ''bring  them  simul- 
taneously to  such  intersection";  unless  indeed  he  knew  or 
ought  to  have  known  that  appellant  was  in  fact  coming  on  at 
such  an  excessive  speed  as  was  likely  to  bring  about  a  col- 
lision  and  of  that  we  think  there  is  no  evidence.  The  ordi- 
nance does  not  and  reasonably  could  not  charge  a  driver  who 
is  observing  the  law  of  the  road  to  discover  at  his  peril  the 
approach  of  one  who  is  violating  that  law  and  yield  him  the 
right  of  way.  Indeed  it  is  open  to  serious  doubt  whether  a 
driver  can  unlawfully  convert  a  public  street  into  a  race 
course  or  speedway  and  escape  liability  on  the  plea  that  a 
person  who  is  thereby  injured  while  in  lawful  use  of  such 
street  ought  to  have  been  more  careful. 

The  trial  court  charged  the  jury  in  substance  that  if 
when  plaintiff  drove  upon  the  crossing  he  knew  or  by  the 
exercise  of  ordinary  care  ought  to  have  known  that  appellant 
was  approaching  at  such  rate  of  speed  as  would  bring  them 
together  at  the  intersection  his  failure  to  stop  or  slow  up  would 
defeat  his  right  of  recovery.  The  jury  were  also  told  that 
while  the  ordinance  in  question  will  justify  the  driver  on  the 
right  in  assuming  that  the  driver  on  the  left  if  he  knows  or 
ought  to  know  the  danger  of  meeting  at  the  intersection  will 
yield  him  the  right  of  way,  yet  this  will  not  excuse  the  driver 
on  the  right  from  the  duty  to  exercise  reasonable  care  to  avoid 
injury  to  others.  These  instructions  are  to  say  the  least  as 
favorable  to  appellant  as  he  was  entitled  to  and  the  giving  of 
them  was  without  prejudice  to  the  defense. 

lY.  The  court  also  charged  the  jury  that  if  it  found  that 
any  witnesses  had  testified  falsely  to  any  material  fact  the 
testimony  of  such  witness  might  be  entirely  disregarded  ''ex- 
cept in  so  far  as  it  might  be  corroborated  by 

e.    \yTTNB88B8  I 

false  testt-'       other  credible  testimony.'*    This  is  said  to  be 

mony :   effect. 

error  because  it  does  not  inform  the  jury  that 
such  witness  may  be  corroborated  by  circumstances  as  well 
as  by  testimony. 
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We  concede  that  the  necessary  corroboration  may  be  af* 
forded  by  circumstances,  but  it  is  by  such  circumstances  only 
as  have  been  revealed  in  testimony  admitted  on  the  triaL 
Cirumstances  so  shown  are  testimony  and  an  intelligent  jury 
could  have  been  in  no  manner  misled  or  confused  upon  so 
simple  a  proposition. 

The  case  involves  but  a  small  amount  of  damages  but*  has 
been  contested  on  either  side  with  great  zeal  and  determina- 
tion. So  far  as  we  can  ascertain  from  the  record  the  parties 
have  had  a  fair  hearing  and  there  is  no  good  ground  shown 
for  prolonging  the  controversy  by  ordering  a  new  trial.  The 
judgment  below  is  therefore — Affirmed. 

Laod,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


J.  H.  Bn^EV  et  al.,  Appellants,  v.  H.  L.  LrrcHFiELD  et  al., 

Appellees. 

HAMEB:      Obxistiaa^Biiles    to    Petmnlna— Identity— Intoiifattng 
1    laqnors. 

1.  The  ChriBtian  name  of  a  person  may  consiBt  of  one  or  more 
letters  only, 

2.  VHiere  one  or  more  letters  appear  as  the  Christian  name 
they  are  treated,  in  the  absence  of  any  showing  to  the  eontraryi 
as  the  Christian  name  which  the  person  has  assumed. 

3.  There  is  no  presumption  that  a  letter  or  that  letters  stand 
for  other  names  and  are  not  themselyes  the  Christian  name. 

4.  VHien  two  or  more  Christian  names  are  used,  the  middle 
name  or  names  or  letter  is  quite  generaUy  disregarded,  not  beeause 
they  are  not  a  part  of  the  Christian  name,  but  because  not  essen- 
tial to  the  identification  of  the  person. 

5.  When  the  given  name  is  written,  the  middle  name  or  letters 
may  be  disregarded  in  identifying  the  person. 

PBmcIPLE  APPLIED:  Tested  by  the  above  rules,  Md,  the 
foUowing  names  (first  column  showing  names  as  appearing  in  the 
"poll''  book,   second   column  showing  names  appearing  on  a 
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"statement  of  consent"  for  sale  of  intoxicating  liquors),  are 
not  the  same: 

Bobert  Thorn  B.  Thorn 

Hiram  B.  Golvin  H.  B.  Golvin 

John  B.  Armstrong  J.  B.  Armstrong 

WUl  G.  Lusthoff  W.  G.  Lusthoff 

Lee  Lovelett  L.  Lovelett 

• 

NAMES:    Idem  Bonans.    Names  are  said  to  be  ^^idem  sonans**  if  the 

2  attentive  ear  finds  difficulty  in  distinguishing  them  when  pro- 
nounced, though  spelled  differently. 

PBINGIPLE  APPLIED:  Arthur  Bohweder  and  Arthur  Bohw- 
weder  are  '*idem  sonans." 

IKTOXIOATINO  LIQU0B8:     Statement  of  Oonsent — Sufficiency — 

3  Findings  by  Court — ^When  Disturbed.  The  trial  before  the  dis- 
trict court  of  the  sufficiency  of  a  statement  of  consent  for  the 
sale  of  intoxicating  liquors  is  at  law,  and  the  findings  of  the 
trial  court  must  be  given  the  force  of  a  verdict  of  a  jury. 

PBINGIPLE  APPLIED:  The  name  of  O.  H.  Sossman,  A.  C. 
Sorenson  and  H.  8.  Gaward  appeared  on  the  statement  of  con- 
sent. It  was  claimed  the  same  names  appeared  on  the  poll  books. 
The  trial  court  found  that  the  poll  books  showed:  ''O.  H.  Soss- 
man, A.  G.  Sarenson  and  H.  8.  Goward"  and  that  they  were  not 
the  same.  The  original  poll  books  showed  that  men  might  reason* 
ably  differ.  Held,  the  findings  of  the  court  would  not  be  dis- 
turbed. 

WOBDS  AND  PHRASES:    De  Novo.    The  term  ' ' de  novo ' '  as  used  in 

4  Sec.  2450,  Sup.  Gode,  1913,  providing  for  trial  in  district  court 
of  sufficiency  of  a  statement  of  consent  to  sell  intoxicating 
liquors,  simply  means  ''again"  or  "anew" — ^not  ''as  an  equity 
action." 

INTOXIOATINO  LIQUORS:     Statement  of  OonMot — ^Incorrect  Poll 

5  Books — Signatures  to  Correspond — ^Identity.  If  a  voter's  name 
appears  on  the  poll  book  in  an  incorrect  form,  he  may  properly 
sign  a  liquor  consent  statement  in  such  incorrect  form,  but 
the  evidence  must  be  such  that  it  fairly  appears  that  the  incor- 
rect name  on  the  poll  book  represented  and  stood  for  this  par- 
tumlar  voter. 

PBINGIPLE  APPLIED:  The  name  of  E,  A.  Oppelt  appeared 
on  the  poll  book.  Only  one  "Oppelt"  voted  in  the  precinct. 
G.  A.  Oppelt  signed  the  liquor  consent  statement  by  writing  the 
name  "£.  A.  Oppelt"    He  testified  that  he  resided  in  the  city; 


Dec.  1914]  EiLBY  et  au  v.  Litchfield  bt  al.       189 

that  he  voted  at  the  last  preceding  election;  that  there  was  no 
one  living  in  the  city  by  the  name  of  "Oppelt"  except  himself 
and  a  son  who  had  never  voted;  that  he  did  not  know  whether 
a  person  by  the  name  of  E.  A.  Oppelt  voted.  Held,  the  name 
should  be  counted.  Held,  other  signatures  not  aided  by  like 
testimony  of  identity  should  be  rejected. 

INTOXIOATIKa  LIQUOBS:    Stotement  of  Consent— Secnrlng  Signa- 

6  tores— Proper  Advice— " Reputable"  Person.  That  a  person  se- 
curing and  making  affidavit  to  signatures  to  a  liquor  consent 
statement  is  not  a  ''reputable"  person,  within  the  meaning  of 
See.  2452y  Code,  cannot  be  predicated  on  the  fact  that  he  in  good 
faith  advised  a  voter  to  write  his  name  on  the  statement  just 
as  it  appears  to  have  been  written  on  the  poll  book  by  the 
clerks  of  election. 

IMTOXICATINa  UQUOBS:    Statement  of  Consent— Vtrif^rlng  Sig- 

7  natures — "Bepntable"  Person-— Perjury.  One  who  commits  per- 
jury in  the  verification  of  the  signatures  on  a  statement  of 
consent  for  the  sale  of  intoxicating  liquors  by  swearing  to  sig- 
natures (1)  of  persons  who  did  not  sign  or  (2)  without  knowing 
who  made  the  signature,  is  not  a  "reputable"  person  within  the 
meaning  of  Bee.  2452,  Code,  and  all  such  signatures  are  thereby 
nullified. 

INTOXIOATINa    LIQUOBS:      Statement    of    Consent— Death    of 

8  Signers— Bemoval  from  City.  A  statement  of  consent  for  the 
sale  of  intoxicating  liquors,  if  filed  within  30  days  after  the 
signatures  are  attached  thereto,  as  provided  in  Sec.  2452,  Code, 
is  unaffected  by  the  death  or  removal  of  signers  from  the  city 
within  said  30  days. 

mroXICATINa  LIQTJOBS:    statement  of  Consent— Who  May  Sign 

9  — ^PoU  Books — ^Bight  to  Vote.  Any  person  whose  name  appears 
on  the  poll  books  as  voting  has  the  right  to  sign  the  statement 
of  consent  for  the  sale  of  intoxicating  liquors  as  provided  in  par. 
1,  Sec.  2448,  Sup.  Code,  1913,  irrespective  of  his  right  to  vote. 

INTOXICATINO  LIQUOBS:  Statement  of  Consent— Withdrawal  of 
10  Signature— Beinstating  Signature.  One  who  has  executed  a 
withdrawal  of  his  signature  from  a  statement  of  consent  for 
the  sale  of  intoxicating  liquors  may,  before  the  same  becomes 
effective  by  filing,  subsequently  execute  and  fil^  a  withdrawal 
of  his  withdrawal  and  retain  his  name  on  the  statement  of 
consent. 

Appeal  from  Black  Hawk  District  Court. — ^Hon.  Geo.  W. 

Dunham,  Judge. 
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Satubday,  Decembeb  19,  1914. 

ApPEAii  from  a  judgment  of  the  district  court  declaring 
the  statement  of  consent  to  the  sale  of  intoxicating  liquors 
in  the  city  of  Waterloo  insufficient,  thereby  affirming  a  like 
finding  of  the  board  of  supervisors  of  Black  Hawk  County. 
The  appeal  is  by  both  parties,  that  of  those  presenting  the 
statement  being  first  perfected. — Affirmed. 

W.  N.  BirdsaU,  H.  B.  Boise,  and  J.  T,  Sullivan,  for  ap- 
pellants. 

Wirt  P.  Hoxie,  County  Aitomey,  Reed  &  TuihM,  and 
Caurtrighi  &  Arhuckle,  for  appellees. 

Ladd,  C.  J. — ^A  written  statement  of  consent  to  the  sale 
of  intoxicating  liquors  in  the  city  of  Waterloo  purporting  to 
be  signed  by  3,917  persons  who  had  voted  at  the  last  preceding 
election  at  which  6,795  votes  had  been  cast  was  filed  with  the 
county  auditor,  December  17,  1912.  Of  these,  402  subse- 
quently were  withdrawn,  18  names  were  twice  signed,  9  were 
forgeries,  2  improperly  witnessed,  2  were  names  of  nonresi- 
dents, and  4  did  not  appear  on  the  poll  books.  In  addition  to 
these,  36  were  not  counted  because  of  difference  in  names  on 
statement  from  those  appearing  on  the  poll  books,  23  owing 
to  difference  in  initials  and  26  being  declared  fictitious  names. 
Deducting  these,  or  522  names,  from  the  3,917  appearing  on 
the  statement  of  consent,  there  remained  but  3,395  or  3  less 
than  a  majority  of  the  electors  voting  at  the  last  preceding 
election. 

The  appeal  by  those  presenting  the  statement  of  consent 
will  be  considered  first. 

1    Naitm  :  ^'  Thirty-six  names  attached  to  the  peti- 

Sies^o"deter.  ^iou  of  consent  were  not  counted  because  dif- 
tityVinto^^  ferent  from  any  appearing  on  the  poll  books 
cating  iiquonu    ^^^  ^j^^  correctness  of  this  ruling  as  to  the 

following  names  is  challenged  by  appellants : 
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Ward 

Precinct        Name                Poll  No.         Name 

Seeond 

First      Robert  Thorn 

307 

R.  Thorn 

Second 

First      Hiram  B.  Colvin 

415 

H.  B.  Colvin 

Second  < 

First      John  B.  Armstrong 

741 

J.  B.  Armstrong 

Third 

Second  Will  Q.  Lusthoff 

288 

W.  G.  Lusthoflf 

Fourth 

First      Lee  Lovelett 

422 

L.  Lovelett 

A  person's  name  is  the  mark  or  indicium  by  which 
he  is  distinguished  from  other  individuals.  By  universal  prac- 
tice or  custom,  the  designation  is  composed  of  the  Christian 
or  given  name  and  a  surname.  The  one  is  given  at  birth  or 
at  baptism,  the  other  is  the  patronymic  derived  from  the  com- 
mon name  of  parents.  The  Christian  or  first  name  is  in  law, 
and  is  denominated  the  proper  name.  Surnames  do  not 
appear  to  have  come  into  use  in  England  until  the  middle 
of  the  fourteenth  century  and  were  not  considered  of  con- 
trolling importance  until  the  time  of  Queen  Elizabeth.  Be- 
cause of  the  given  name  being  conferred  by  the  religioim  rite 
of  baptism,  it  was  deemed  of  the  more  importance,  whereas 
the  surname  was  then  usually  assumed  by  the  individual  or 
given  him  by  others  because  of  some  characteristic  or  peculi- 
arity.   In  re  Snook  (N.  Y.)  2  Hilt.  566. 

Some  Christian  names  were  often  borne  by  several  indi- 
viduals^  and  so  the  use  of  the  surname  was  adopted  in  order 
to  better  distinguish  the  one  from  the  other.  Such  distinc- 
tions were  often  made  by  the  name  of  the  estate  or  place  where 
bom  or  of  abode  or  from  whence  the  individual  came,  or  by 
occupation.  The  Christian  or  given  name  may  consist  of  let- 
ters only,  though  this  does  not  frequently  happen, — and  there 
is  no  presumption  that  letters  stand  for  other  names  and  are 
not  themselves  the  Christian  name  of  the  party.  Hinkel  v. 
Collins,  71  N.  W.  (Mich.)  481;  Andrews  v.  Wynn,  54  N.  W. 
(S.  D.)  1047;  State  v.  Cameron,  29  Atl.  (Pa.)  984;  Tweedy 
V.  Jarvis,  27  Conn.  42 ;  King  v.  Hutchins,  28  N.  H.  561,  578 ; 
State  V.  Webster,  30  Ark.  166 ;  Minor  v.  Georgia,  63  Ga.  318 ; 
City  Council  v.  King,  4  McCord  (S.  C.)  487;  Lomax  v.  Lan- 
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dells,  6  C.  B.  577;  Perkins  v.  McDowell,  23  Pac.  (Wyo.)  71; 
Note  to  Laflin  &  Bcmd  Power  Co.  v.  Steyiler,  14  L.  R.  A.  690. 

Possibly  a  single  letter  may  have  become  so  commonly 
used  as  an  abbreviation  for  the  Christian  name  that  iu  view  of 
other  circumstances  it  will  be  recognized  as  such.  Thus  *' J" 
before  the  surname  was  held  in  Clafiin  v.  City  of  Chicago,  53 
N.  E.  (111.)  339,  to  be  the  abbreviation  of  John.  But  generally 
where  a  letter  or  letters  appear  before  the  surname  they  are 
treated,  in  the  absence  of  any  showing  to  the  contrary,  as 
the  Christian  name,  assumed  by  the  party ;  for,  as  parents  are 
under  no  legal  obligation  to  baptize  their  children,  the  first 
name  may  be  assumed  and  consist  only  of  a  letter  or  letters. 
Tweedy  v.  Jarvis,  27  Conn.  42 ;  City  Council  v.  King,  4  Mc- 
Cord  (S.  C.)  487;  Reg.  v.  Dale,  15  Jur.  657;  Lontax  v.  Lan- 
deUs,  6  C.  B.  577. 

Where  two  or  more  Christian  names  are  used,  the  middle 
name  or  names  or  letter  is  quite  generally  disregarded,  though 
the  rule  appears  otherwise  in  Massachusetts.  Parker  v. 
Parker,  146  Mass.  320,  15  N.  E.  902. 

The  middle  name  or  names,  letter  or  letters  cannot  well 
be  said  not  to  constitute  a  part  of  the  name,  as  some  decisions 
declare,  but  merely  are  not  essential  to  the  identification  of 
the  person. 

Where  the  given  name  is  written,  then  the  middle  name 
or  letter  may  be  disregarded  in  identifying  the  individual 
and  where  only  a  letter  or  letters  precede  the  surname  such 
letter  or  letters,  in  the  absence  of  any  showing  to  the  contrary, 
are  to  be  treated  as  the  given  or  proper  name.  It  should  be 
added  that  differences  in  spelling  are  of  no  consequence  if 
this  makes  no  difference  in  the  sound  when  correctly  pro- 
nounced. 

These  rules  were  recognized  in  Wilson  v,  Bokstedt,  135 
Iowa  451,  and  Porter  v.  Butter  field,  116  Iowa  725,  and  it  need 
only  be  added  that  the  ruling  of  the  court,  in  holding  the 
above  names  not  the  same,  was  not  erroneous. 
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II.  A  conaiderable  number  of  names  spelled  differently  on 
the  statement  of  consent  and  in  the  poll  books  were  counted 
because  of  sounding  the  same.    The  doctrine  of  idem  sonans 

2.  nambs:  ^^^  ^^^^  ^^^  applicable  to  seventeen  names. 

idem  wnmu.      j^  ^^  ^^  ^j  these,  wc  havc  no  difficulty  in 

disagreeing  with  the  district  court.  One  of  these  appeared 
on  the  petition  as  Arthur  Bohweder,  and  on  the  poll  book  as 
Arthur  Bohwweder.  Spelled  either  way,  the  surname  would 
be  pronounced  the  same.  Indeed,  it  would  be  difficult  to  so 
pronounce  the  two  as  to  render  the  sounds  distinguishable. 
E.  F.  Qoodell  was  spelled  alike  on  both  petition  and  poll  book. 
As  to  some  of  the  other  names,  there  is  a  difference  of 
opinion,  but  as,  on  other  grounds,  we  find  the  statement  of 
consent  insufficient,  it  is  unnecessary  to  review  in  detail  the 
remaining  fifteen.  For  a  collection  of  authorities,  however, 
see  29  Cyc.  272,  et  seq. 

III.  The  court's  finding  as  to  the  manner  in  which  the 
above  names  and  some  others  were  spelled  on  the  poll  books 
is  challenged.  We  have  examined  these  names  on  the  poll 
8.  iKTozicATiivo     l'>^^^  *^d  *^  inclined  to  the  opinion  we  ought 

Btatement  of  ^^^  *^  interfere.  Were  the  matter  before  us 
dency :  'find-""  ^OT  hearing  as  an  equitable  action,  the  writer 
wKn  di*^'*'**    would  be  inclined  to  hold  that  several  of  the 

names  rejected  were  identical  with  those  on 
the  statement  of  consent.  This  is  true,  to  illustrate,  of  O.  H. 
Sossaman,  A.  C.  Sorensen,  H.  S.  Caward  and  Matt  Gfeib.  The 
second  letter  of  each  of  the  first  two  on  the  poll  book  might 
well  have  been  read  ''o"  instead  of  ''a"  and  in  the  third 
"a"  instead  of  **o".  But  the  second  letter  in  Caward 's  name 
seems  almost  exactly  like  the  second  letter  in  the  others.  Had 
those  making  affidavits  to  signatures  to  the  statement  of  con- 
sent appreciated  their  purpose  as  being  to  identify  these  as 
the  fflgnatures  of  those  signing,  some  help  might  have  been 
derived  from  this  source.  This  is  especially  true  in  the  case 
of  Matt  Oeib.    His  given  name  on  the  statement  was  found 
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to  be  Watt  though  the  affidavit  described  him  as  Matt  and  the 
name  so  appears  on  the  poll  book.  Persons  examining  these 
reach  different  conclusions  and  would  be  as  likely,  perhaps 
more  likely,  to  agree  with  the  conclusion  reached  by  the  dis- 
trict judge  than  otherwise.  As  persons  other  than  the  elector 
enter  his  name  on  the  poll  books,  some  liberality  is  desirable 
in  making  comparisons  to  the  end  that,  while  none  but  electors 
may  be  included  as  signing  the  statement  of  consent,  as  few 
as  possible  be  denied  an  expression  of  their  wish  without  their 
fault,  because  of  mistakes  or  oversights  of  election  officers. 
However,  there  was  room  for  the  findings  of  the  trial  court, 
and,  as  minds  might  well  differ,  such  fijidings  must  be  accorded 
the  effect  of  a  verdict  and  cannot  be  disturbed.  The  pro- 
ceeding, though  special,  is  at  law.  Dye  v.  Augwr,  138  Iowa 
538 ;  Porter  v.  Buiterfield,  116  Iowa  725 ;  Green  v.  Smith,  111 
Iowa  183. 

True,  section  2450  of  the  Code  provides  that  in  the  dis- 
trict court  the  matter  shall  be  tried  de  novo.  This  means  no 
more  than  that  it  shall  be  tried  not  as  before  the  board  of 

supervisors  or  on  the  record  there  made,  but 

4.    WOBDS   AND  ,  ,  ,  .  I      1  1  A 

PHBASBs :  again  and  as  though  not  previously  heard.    An 

de  novo,  "  o  r  ^ 

analogy  is  found  in  appeals  from  justices  of 
the  peace  which  are  tried  in  the  district  court  anew  but 
always  at  law  precisely  as  special  proceedings,  in  the  absence 
of  any  provision  contrary,  are  there  tried.  No  provision  re- 
specting appeals  in  such  matters  to  this  court  are  to  be  found 
and  therefore  these  must  be  on  errors  as  in  other  law  actions. 
If  then,  in  examining  the  names  on  the  poll  books  and  com- 
paring them  with  those  on 'the  statement  of  consent,  minds 
might  reasonably  differ  as  to  their  being  the  same  or  different, 
the  finding  of  the  trial  court  must  be  accorded  the  force  of  a 
verdict  of  the  jury.  For  this  reason  we  are  not  disposed  to 
disturb  the  findings  of  the  trial  court. 

lY.  Where  the  names  on  the  statement  of  consent  and  the 
poll  books  are  the  same,  the  identity  of  the  signers  with  the 
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electors  whoee  names  are  on  the  poll  books  is  presumed.    To 

overcome    this    presumption,     twenty-three 
LiQuoia:  ^      electors  were  called  by  contestants  and  testi- 

■tAtemeot   of 

consent:  in-       fied  that  the  namcs  by  them  signed  were  not 

correct  poll  .  " 

books:  signa.     their  true  names.    On  cross-examination,  pro- 
tores  to  cor-  '  '^ 

ESSg;  PO°«^*s  «"<5i^  ^^  t»^«  c*^a^g«  ^  signature 

was  to  make  the  names  conform  with  those  on 

the  poll  books  and  not  to  deceive.  This  was  objected  to  for 
the  reason  that  the  poll  books  were  the  exclusive  evidence  of 
who  had  voted.  Appellees  insist  also  that  the  evidence  failed 
to  identify  these  witnesses  with  those  who  had  voted  under 
the  particular  names  appearing  on  the  poll  books.  All  of 
them  were  registered  in  their  true  name  and  none  of  their 
true  names  appear  on  the  poll  books.  But  for  all  that  appears 
save  as  to  the  witness  referred  to  further  on,  none  knew 
whether  other  persons  resided  in  the  city  bearing  the  names 
appearing  on  the  poll  books.  This  being  so,  it  could  not  well 
be  inferred  that  these  witnesses  were  the  persons  intended 
rather  than  others,  especially  since  they  may  as  well  have 
been  given  other  initials  or  names  in  the  poll  books.  It  was 
a  mere  g^ess  or  surmise  and  not  sufficient  on  which  to  base 
a  finding.  Had  others  of  the  same  surname  who  had  voted 
at  the  election  been  called  and  showed  that  they  voted 
under  other  names  appearing  on  the  poll  book,  then  there 
would  have  been  room  for  the  inference  that  the  particular 
person's  name  was  as  written  therein,  especially  if  it  were 
shown  that  no  other  of  that  name  resided  within  the  precinct. 
That  the  elector  knew  of  no  one  of  that  name  was  of  little 
significance  unless  a  showing  were  made  that  he  probably 
would  have  known  if  there  were  such.  In  Taft  v.  Snauffer, 
157  Iowa  461,  the  identity  of  the  person  signing  with  him 
whose  name  was  written  on  the  poll  book  was  conceded.  Here 
the  proof  was  insufficient  to  do  more  than  show  that  the  par- 
ticular elector  voted  and  that  a  name  something  like  his  ap- 
peared on  the  poll  book  and  that  he  knew  of  no  one  in  the 
precinct  bearing  such  name.    It  is  needless  to  say  that  this 
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waa  not  conclusive  and  in  any  event  did  not  preclude  a  find- 
ing to  the  contrary.  As  to  one  only  was  the  evidence  of  this 
character.  G.  A.  Oppelt,  who  signed  the  statement  of  consent 
as  E.  A.  Oppelt,  the  name  appearing  on  the  poll  book,  testi- 
fied to  having  resided  in  Waterloo,  to  having  voted  at  the 
last  preceding  election,  that  there  was  no  one  living  in  Water- 
loo by  the  name  of  Oppelt  except  himself  and  a  son  by  that 
name,  and  his  son  had  never  voted,  but  that  he  did  not  know 
whether  a  person  by  the  name  of  E.  A.  Oppelt  voted. 

In  the  light  of  this  evidence  and  in  view  of  the  fact  that 
but  one  Oppelt  voted  in  the  precinct,  there  is  but  one  infer- 
ence reasonably  to  be  drawn  from  this  evidence  and  it  is  that 
Oppelt  was  the  identical  person  whose  name  appeared  on  the 
poll  book  as  E.  A.  Oppelt.  All  this  evidence  was  objected  to 
as  tending  to  vary  or  explain  the  names  on  the  poll  books,  but 
such  was  not  its  design.  The  witnesses  having  been  asked 
by  appellees  whether  their  names  were  as  actually  signed  to 
the  statement  of  consent  and  it  appearing  that  they  were 
not,  this  evidence  was  adduced  to  show  that,  although  differ- 
ent, they  were  not  forgeries  or  fictitious  names  but  those  of 
the  identical  persons  who  had  voted  and  their  names  entered 
in  the  poll  books  precisely  as  they  had  signed  them  to  the 
statement  of  consent.  For  this  purpose,  the  evidence  was 
admissible. 

V.  On  the  appellees'  appeal  they  contend  that  the  evi- 
dence disclosed  that  several  of  the  canvassers  were  not  rep- 
utable persons  in  that  (1)  they  were  guilty  of  perjury;  (2) 

induced  electors  to  sign  names  other  than  their 
LiQuoBs:  own;  and  (3)   made  affidavits  to  signatures 

statement  of  -r^.  .  • 

consent:  8«-      of  clcctors  unkuown  to  them.    Disposing  of 

curing  signa-  " 

tares :  proper     the  second  of  thesc  first,  it  is  to  be  said  that 

advice :  "rcpu-  ^ 

table"  per-        ^  number  of  electors,  upon  discovering  that 

their  true  names  were  not  on  the  poll  books, 
signed  the  names  to  the  statement  corresponding  with  those 
on  the  poll  books  which  were  supposed  to  have  been  written 
for  them  by  the  judges  of  election.    This  was  in  pursuance 
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of  the  advice  of  those  in  charge  of  the  campaign  and  was 
approved  in  Tafi  v.  Snouffer,  supra,  and  therefore  the  action 
of  those  making  afSdavit  thereto  cannot  well  be  criticized. 

The  first  and  third  grounds  may  be  considered  together. 

Section  2452  of  the  Code  declares  that, ' '  The  signing  the  name 

of  another  to  any  statement  of  general  consent  provided  for 

7.  iNToxicATiMo     ^  ^®  scctioiis  of  thiB  chaptcr  relating  to  the 

Btatemlnt  of      niulct  tax,  shall  be  punishable  as  forgery,  and 

fyfo^s/gna^'    every  such  statement  shall  be  accompanied  by 

tabfe**'  person :    the  affidavit  of  some  reputable  person  show* 

ing  that  said  person  personally  witnessed  the 
signing  of  each  name  appearing  thereon,  and  any  false  state- 
ment contained  in  such  affidavit  shall  be  punishable  as  i>er- 
jury/'  The  manifest  design  of  this  statute  was  that  each 
signer  be  identified  as  the  person  named,  to  the  end  that  a 
genuine  statement  form  the  basis  of  subsequent  proceedings. 
As  said  In  re  Intoxicaiing  Liqiwrs,  120  Iowa  680,  ''the 
object  of  the  legislature  in  adopting  this  provision  was  to 
secure  a  genuine  statement — ^that  is,  one  signed  by  the  requisite 
number  of  qualified  persons — and  to  furnish  the  board  of 
supervisors  a  prima  facie  showing  by  way  of  affidavit  that  the 
signatures  relied  on  are  genuine.''  The  notion  of  an  attesting 
witness  is  that  a  person  other  than  the  one  signing  place  his 
name  on  the  paper  or  instrument  for  the  purpose  of  making 
an  implied  or  express  statement  thereby  that  it  was  then 
known  by  him  to  have  been  signed  or  executed  by  the  pur- 
ported maker.    II  Wigmore  on  Ev.,  Sec.  1292. 

And  this  was  the  interpretation  of  the  statute  by  those 
preparing  the  form  of  affidavit  used  in  which  the  affiants 
deposed  that  the  person  named  therein  signed  ''the  foregoing 
statement  of  consent  in  my  presence  and  that  I  personally 
witnessed  his  signature  thereto."  It  was  not  essential  that 
the  canvasser  make  the  affidavit;  any  reputable  person  may 
do  so  provided  he  is  able  to  identify  the  individual  signing 
the  statement  as  the  person  of  the  name  signed.  Were  less 
exacted,  the  making  of  the  affidavit  would  be  an  idle  and  use- 
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less  formality.  Several  of  the  canvassers  made  affidavit  to 
signatures  without  knowing  who  made  them*  One  of  them 
estimated  that  one-third  of  those  signing  were  strangers  and 
another  thought  one-half  had  never  been  seen  by  him  before 
or  since.  Another  declared  that  he  did  not  give  the  question 
of  identity  of  the  persons  with  the  names  signed  any  con- 
sideration whatever. 

One  B.  D.  Ryan  testified  that  he  procured  200  to  225 
signatures  to  which  he  made  affidavit;  that  he  did  not  know 
all  of  them,  probably  not  over  half  and  never  saw  them  before 
or  since  and  only  knew  their  names  from  these  being  attached 
to  the  statement.  He  had  been  acquainted  with  E;  F.  Patter- 
son,  residing  at  901^  Sycamore  Street,  and  employed  by  the 
Independent  Electric  Company,  for  three  or  four  years  and 
had  requested  him  to  sign  the  statement  of  consent  two  or 
three  times,  but  Patterson  refused  and  never  did  sign  it. 
Nevertheless,  Ryan  made  affidavit  that  E.  F.  Patterson  signed 
the  statement  and  that  he  personally  witnessed  such  signing, 
and  his  explanation  was  that  a  person  whom  he  did  not  know 
and  who  gave  his  residence  as  at  a  transient  hotel  signed  that 
name.  No  reason  for  thinking  such  person  E.  F.  Patterson 
appeared  and  there  is  no  escape  from  the  conclusion  that 
Ryan  was  guilty  of  wilful  perjury  in  making  the  affidavit. 
In  the  instance  of  Seeland,  the  evidence  is  not  so  conclusive, 
though  he  gave  no  attention  whatever  to  the  identity  of  the 
I>erson  signing  the  name,  and  his  affidavits  to  signatures  pur- 
porting to  be  those  of  Albrecht,  Neith  and  Case,  none  of  whom 
ever  attached  his  name  to  the  statement,  were  false.  Other 
forgeries  were  shown  and  in  view  of  the  carelessness  of  the 
canvassers,  still  others  may  not  have  been  detected.  What- 
ever may  be  said  as  to  the  showing  against  Seeland,  that 
against  Ryan  was  conclusive  and  no  argument  is  essential  to 
sustain  the  conclusion  that  a  i>erson  guilty  of  perjury  in  the 
performance  of  the  work  under  investigation  is  not  a  reputable 
person.  Not  being  such,  the  signatures  witnessed  by  him 
should  have  been  rejected.  Taft  v.  Snouffer,  157  Iowa  461 ; 
Foster  v.  Crisman,  165  Iowa  189. 
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YI.  After  signing  the  statement  and  before  it  was  filed, 
several  of  those  who  signed  died  and  others 

8.    INTOXICATINO  _     ^  _  .  ,      -  , 

UQUOS8:  removed  from  the  city  before  the  statement 

statement  o*  -, 

consent :  death    was  filed  and  it  is  insisted  by  appellees  that 

of  signers:  re-  •^      *^*^ 

m^al  from       the  names  of  these  should  not  have  been 

counted  on  the  petition. 

The  statute  provides  that  as  a  condition  to  the  taking 
^ect  of  the  mulct  law,  ^'A  written  statement  of  general  con- 
sent that  intoxicating  liquors  may  be  sold  in  such  city,  signed 
by  a  majority  of  the  voters  residing  in  such  city,  voting 
therein  at  the  last  preceding  election,  as  shown  by  the  poll 
list  of  said  election,  shall  have  been  filed  with  the  county 
auditor  and  shall,  by  the  board  of  supervisors,  at  a  regular 
meeting,  have  been  held  sufficient,  and  its  finding  entered  of 
record,  which  statement  when  thus  found  sufficient,  shall  be 
effectual  for  the  purpose  herein  contemplated,  until  revoked, 
as  hereinafter  provided."    Section  2448. 

Section  2452  of  the  Code  provides  that  '^No  name  shall 
be  counted  that  was  not  signed  within  thirty  days  prior  to 
the  filing  of  said  statement  of  general  consent."  This  implies 
that  all  signing  within  the  thirty  days  prior  thereto  shall  be 
counted  and  the  statute  quoted  plainly  means  that  the  per- 
sons signing  the  statement  shall  be  residents  of  the  city  at 
the  time  of  signing.  Some  period  must  necessarily  be  fixed 
during  which  signatures  may  be  procured  and  we  think  the 
thirty  days  mentioned  is  that  period  and  that  the  name 
having  been  signed  within  that  time  and  while  a  resident,  it 
should  be  counted. 

YII.  It  appears  that  some  electors  voted  without  being 
registered.  They  made  the  proper  affidavits  on  the  day  of 
election  and  received  certificates  which  were  presented  to  the 

judges  of  election  at  the  time  of  voting  but 
LiQuoxs:  the  register  was  not  signed,   and  for  this 

statement  of 

consent :  who     reason,  the  appellees  contend  that  they  voted 

may  sign :  poll  j  mtmt 

Jjo":  risJJt      illegally  and  that  their  names  ought  not  to 

have  been  counted.    We  have  repeatedly  held 
that  the  "poll  list  of  the  said  electors"  is  conclusive  evidence 
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of  who  voted  at  the  election  and  those  so  voting  are  entitled 
to  sign  the  petition  and  be  counted.  The  law  does  not  con- 
template the  investigation  as  to  who  had  the  right  to  vote,  it 
being  sufficient  that  his  name  appeared  on  the  poll  lists.  The 
point  is  not  well  taken. 

VIII.  Some  14  electors  who  had  signed  the  statement  of 

consent  executed  withdrawab  thereof,  but  subsequently,  and 

before  the  withdrawals  had  been  filed,  executed  revocations 

IX)    iNToxicAT-       ^^  *^®  withdrawals  and  filed  such  revocations 

8tatem?nt^oV     ^^^  *®  county  auditor  prior  to  the  filing  of 

SawM  oriiSl   the  withdrawals  with  that  officer.     As  the 

SteUnVaSia'-     withdrawals  had  been  revoked  prior  to  their 

*"'*•  taking  effect,  there  can  be  no  doubt  but  that 

the  revocations  were  effective  and  that  the  names  were  properly 

counted. 

The  complaint  of  appellants  that  withdrawals  filed  after 
the  names  undertaken  to  be  withdrawn  from  the  statement 
of  consent  had  been  counted  is  not  borne  out  by  the  record 
before  us  and  for  that  reason  is  not  considered. 

It  will  be  observed  that  the  margin  of  difference  between 
the  names  on  the  statement  of  consent  conceded  to  have  been 
correctly  counted,  leaving  out  those  procured  by  Ryan,  and 
the  majority  of  the  electors  at  the  last  preceding  election,  is 
narrow,  being  but  eighty-five,  in  a  city  having  6,795  electors. 
Eejecting  the  names  appearing  on  the  statement  of  consent 
witnessed  by  Byan,  there  is  left  considerably  less  than  a 
majority,  and  therefore,  the  district  court  rightly  held  the 
statement  to  have  been  insufficient. 

On  the  grounds  stated,  we  are  able  to  agree  that  the  judg- 
ment of  the  district  court  should  be  and  it  is — AffirmecL  All 
Justices  concur. 
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S.  W.  Scott,  Appellant,  y.  Clyde  E.  Brenton,  Adminigtrator, 

et  aL,  Appellees. 

APPEAL  AND  ESBOB:    AbandonnMnt  of  AppeaL    The  defendant 

1  who  takes  an  appeal  after  the  plaintiff  has  perfected  his  appeal, 
but  argues  on  appeal  solely  for  an  affirmance  of  the  judgment  of 
the  lower  court,  in  effect  abandons  his  appeaL 

EVIDBNCE:     TraosactionB  with  Deeeased— Competent  and  Xkicooi- 

2  potent  on  8ame  Ismie.  Prejudicial  error  cannot  be  predicated  on 
the  reception  of  evidence  of  personal  transactions  with  a  deceased 
person,  within  the  meaning  of  Sec.  4604,  Code,  when  the  matter 
in  issue  was  fuUj  established  hj  other  competent  evidence. 
(Equity  case.) 

WITNESS:    Ckmipeteney— Penonal    Transaetioii    with    Decedent— 

3  Bnrden  of  Proof.  The  court  will  not  presume  that  certain  testi- 
mony constitutes  or  is  a  part  of  a  personal  transaction  with  a 
deceased  person  within  Sec.  4604,  Code.  Such  fact  must  appear 
from  the  circumstances,  or  the  objecting  party  must  show  it. 

PBINCIPLE  APPLIED:  Plaintiff  claimed  that  he  and  his 
mother  had  entered  into  a  certain  written  contract  15  years  prior 
to  her  death,  the  loss  of  which  contract  was  sufficiently  shown. 
He  testified:  ''Boyd  (probably  a  scrivener)  was  at  mother's 
farm  in  1903  in  her  lifetime.  I  saw  a  paper  in  his  possession 
that  day  which  he  had  drawn.  The  signatures  of  Margaret  N. 
Scott  and  S.  W.  Scott  were  attached  to  it.  I  knew  her  hand- 
writing. That  signature  was  in  her  handwriting.  The  signature 
of  S.  W.  Scott  was  in  my  handwriting.  Boyd  put  the  paper  into 
an  envelope  and  took  it  away  with  him.  Across  the  face  of  the 
envelope  .1  saw  the  signatures  of  Margaret  N.  Scott  and  S.  W. 
Scott  in  their  handwriting.  I  read  that  instrument."  Plain- 
tiff then  testified  to  the  contents  of  the  instrument.  EM,  the 
testimony  was  not  inadmissible  nnder  Sec.  4604,  it  not  appear- 
ing that  what  plaintiff  testified  to  was  knowledge  acquired  at  the 
time  of  the  execution  of  the  contrtict  or  that  the  mother  was 
present.  (The  question  here  decided  is  conceded  to  be  dose  to 
the  border  line.) 

HOBCESTEAD:    Descent— Ihcumbraiice  by  Widow—- Blgbt  of  Heirs. 

4  Sec.  2985,  Code,  providing  that  the  homestead,  in  case  there  is 
no  surviving  parent,  descends  to  the  children  of  such  parent 
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exempt  from  any  antecedent  debts  of  the  parent,  does  not  pre- 
•     vent  the  parent,  during  hia  or  her  lifetime,  from  charging  the 
homestead  with  hia  or  her  debt  by  proper  contract. 

Appeal  from  Dallas  Distfici  Court. — Hon.  Lobin  N.  Hates, 

Judge. 

Satubdat,  Degembeb  19, 1914. 

Action  in  equity.  In  the  first  count  of  the  petition, 
plaintiff  claims  compensation  for  services  rendered  under  and 
by  virtue  of  a  written  contract  between  himself  and  his  mother, 
Margaret  N.  Scott,  now  deceased,  and  asks  that  the  court 
determine,  as  against  the  administrator,  the  amount  due  on 
his  claim,  and  that  the  amount  found  due  be  established  as  a 
lien  upon  sixty  acres  of  land,  the  fee  title  to  which  was  in  the 
mother.  Forty  acres  of  this  land  was  her  homestead.  In  a 
second  count,  plaintiff  claims  compensation  upon  a  verbal 
contract  for  similar  services  for  which  he  was  to  be  com- 
pensated at  reasonable  value.  The  trial  court  found  plaintiff 
entitled  to  recover  $9,075.00,  and  that  plaintiff  is  entitled  to 
have  the  recovery  established  as  a  lien  upon  twenty  acres  only 
of  the  land.  From  that  part  of  the  judgment  and  decree 
refusing  to  establish  a  lien  upon  the  homestead,  plaintiff 
appeals.  A  further  statement  of  the  facts  appears  in  the 
opinion. — Modified  and  Affirmed. 

White  &  Clarke,  for  appellant. 

Dingwell  &  Clarke,  for  appellees. 

Pbeston,  J. — I.  Defendant,  Brenton,  is  the  administra- 
tor, and  the  other  defendants  are  sons  and  daughters  of 
Margaret  N.  Scott,  who  died  intestate  January  16,  1913,  aged 
about  eighty-five  years.  She  was  a  widow  at  the  time  plaintiff 
came  on  the  farm  to  perform  services  for  her  in  1903. 
Plaintiff  is  a  son  of  deceased.  The  other  children  left  home 
some  years  before  the  death  of  the  mother,  one  of  them  twenty- 
eight  years  before.     Plaintiff  remained  unmarried  and  for 
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about  fifteen  years  eared  for  his  mother.  There  can  be  no 
question  but  that  he  faithfully  performed  his  duty  as  a  son 
and  so  performed  his  part  of  the  contract.  For  some  years 
after  1903,  the  mother  acted  as  housekeeper.  The  last  few 
years  of  her  life,  she  became  feeble  in  body,  and  to  some  extent 
in  mind,  so  that  plaintiff  employed  other  help  to  assist  him 
in  taking  care  of  her.  Defendants  filed  a  counterclaim  asking 
$9,389.00  for  the  use  by  plaintiff  of  the  premises  and  for 
services  of  deceased  as  his  housekeeper. 

After  plaintiff  appealed,  defendants  served  a  notice  of 
appeal,  but  they  make  no  argument  for  a  reversal  as  to  the 
findings  of  the  trial  court  in  allowing  plaintiff's  claim  or  dis- 
1.  AppmiL  AWD  allowing  the  counterclaim,  but  argue  propod- 
AbAndonment  ^^^^^  relied  upon  for  afSrmance  upon  plain- 
er appeal,  tiff's  appeal.  This  being  so,  no  further  atten- 
tion  is  required  as  to  the  appeal  of  defendants.  Nor  is  it 
necessary  to  further  discuss  the  character  of  the  services 
rendered,  the  amount  of  recovery  or  the  lien  on  the  twenty 
acres.  The  only  question  for  determination  is  as  to  whether 
plaintiff  is  entitled  to  a  lien  upon  the  forty  acres.  It  should 
be  said  that  deceased  left  no  other  property  out  of  which 
plaintiff's  claim  could  be  made  except  the  sixty  acres  of  land, 
and  the  twenty  acres  is  not  sufficient  to  pay  the  claim. 

We  are  of  opinion  that  the  written  contract  was  estab- 
lished and  will  refer  to  the  evidence  bearing  upon  that  point. 
As  we  understand  the  record,  the  trial  court  so  found,  but 
concluded  that,  notwithstanding  this,  plaintiff  was  not  entitled 
to  have  the  recovery  made  a  charge  upon  the  homestead.  The 
written  contract  was  lost.  It  is  contended  by  defendants,  and 
admitted  by  plaintiff,  that  under  such  circumstances  it  must 
be  shown  by  satisfactory  evidence  that  the  written  contract 
was  executed  as  pleaded,  its  loss  and  the  material  parts 
thereof.    The  petition  alleges  the  written  contract  as  follows : 

' '  This  Aobeement  Made  and  entered  into  this 

day  of ,  1903,  by  and  between  Margaret  N 

Scott  and  S.  W.  Scott. 
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' '  WITNESSETH :  That  the  said  S.  W.  Scott  promises  and 
agrees  to  properly  care  for  and  maintain  the  said  Margaret 
N.  Scott  during  her  lifetime,  furnish  her  comfortable  board, 
clothing,  care  and  medical  attendance  and  carry  on  for  her 
and  develop  and  improve  her  farm  for  the  compensation  of 
Fifty  Dollars  a  month,  beginning  with  the  1st  day  of  Decem- 
ber, 1896,  and  extending  during  the  lifetime  of  the  said 
Margaret  N.  Scott. 

'^It  is  further  mutually  agreed  that  the  products  of  said 
farm  and  the  labor  of  said  S.  W.  Scott  shall  be  used  for  their 
joint  support  and  maintenance  during  the  said  period,  and 
that  the  said  compensation  shall  be  paid  to  the  said  S.  W. 
Scott  at  the  death  of  the  said  Margaret  N.  Scott  out  of  the 
proceeds  of  the  sale  of  the  South  East  Quarter  of  the  North 
West  Quarter,  and  the  West  One-half  of  the  South  West 
Quarter  of  the  North  East  Quarter  of  Section  Sixteen  (16), 
in  Township  Eighty  (80)  North,  of  Range  Twenty-seven  (27) 
West  5th  P.  M.,  Iowa,  and  shall  be  a  charge  upon  said  real 
estate  until  the  same  is  paid. 

*'In  Witness  Whereof,  the  said  parties  have  hereto  set 
their  hands  the  date  last  above  written. 

'*  Margaret  N.  Scott. 
"S.  W.  Scott." 

The  evidence  bearing  upon  this  point  is  substantially  this: 
Witness  McQuie  testifies  to  a  conversation  with  deceased  in 
which  she  stated  that  she  was  getting  feeble,  and  he  suggested 
to  her  that  she  ought  to  get  her  business  matters  in  shape, 
and  she  stated  that  things  were  all  right ;  that  she  had  made  a 
paper  or  contract  whereby  plaintiff  would  be  benefited. 

Plaintiff,  as  a  witness,  testified  on  this  point,  over  objec- 
tion by  defendants.  The  objection  to  each  question  was  as 
follows : 

"Objected  as  incompetent,  irrelevant  and  coming  within 
the  prohibition  of  Section  4604  of  the  Code. ' ' 
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The  objection  seems  to  have  been  to  the  testimony  and 
not  to  the  competency  of  the  witness.  But  appellant  makes 
no  point  that  the  objection  is  not  sufficient. 

Plaintiff  testified :  ' '  I  was  acquainted  with  H.  E.  Boyd 
in  his  lifetime;  he  died  in  November,  1912;  he  was  at  the 
farm  occupied  by  myself  and  my  mother  in  her  lifetime;  it 
was  in  September,  1903 ;  I  saw  a  paper  that  had  been  drawn 
up  by  him  in  his  possession  on  that  day ;  it  was  in  his  hand- 
writing. When  I  last  saw  the  paper  on  that  day  the  signa- 
tures Margaret  N.  Scott  and  S.  W.  Scott  were  attached  to  it ; 
I  was  acquainted  with  her  handwriting;  that  signature  was 
in  her  handwriting.  The  signature  S.  W.  Scott  was  in  my 
handwriting.  Boyd  put  the  paper  with  the  signatures  so 
attached  in  his  pocket;  he  doubled  it  up  and  put  it  in  the 
envelope ;  I  saw  him  seal  it ;  after  he  sealed  it  I  noticed  appear- 
ing across  the  face  of  the  envelope  the  names  Margaret  N. 
Scott  and  right  below  it  S.  W.  Scott ;  the  handwriting  thereof 
was  of  Margaret  N.  Scott  and  S.  W.  Scott ;  the  envelope  was 
taken  away  by  Mr.  Boyd;  I  read  that  paper  in  the  hand- 
writing of  Mr.  Boyd  bearing  signatures  I  have  testified  about ; 
the  substance  of  the  paper  was  that  I  was  to  take  care  of 
her  as  long  as  she  lived  and  stay  there  and  take  care  of  her 
and  she  would  give  me  $50.00  per  month  until  she  died,  from 
1896;  to  take  care  of  her  and  maintain  her  and  furnish  her 
anything  she  wanted,  buy  the  food  and  pay  the  doctor's  bills 
if  she  was  sick.  She  was  to  pay  out  of  that  place  after  she 
was  gone.  She  had  no  property  except  this  farm  of  sixty 
acres  at  that  time.  I  have  made  an  effort  to  find  that  con- 
tract. We  went  to  Perry  and  two  or  three  different  offices 
where  Mr.  Boyd  was  supposed  to  have  papers,  but  was  unable 
to  find  it.  We  were  aided  in  the  search  for  the  papers  by 
Mr.  Boyd's  son  and  members  of  his  family.  We  examined 
where  his  papers  were  supposed  to  be  at  Perry  and  at  home. 
Boyd  died  before  my  mother.  We  made  the  search  after  my 
mother's  death  and  before  her  death.  We  examined  all  of  his 
papers  and  where  he  kept  his  papers.    I  saw  that  envelope 
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that  Mr.  Boyd  took  away  in  his  possession  at  Minbum  some 
four  or  five  years  after  it  was  executed  and  in  his  lifetime 
in  his  ofiBce.  It  was  not  open  at  that  time,  but  I  saw  the 
outside  of  the  envelope.  My  mother  was  not  present  at  that 
time.  At  that  time  I  saw  the  signatures  Margaret  N.  Scott 
and  S.  W.  Scott  in  her  handwriting  and  mine  across  the 
envelope.  That  was  the  envelope  Boyd  took  away  at  the  time 
testified  to  by  me  and  is  the  envelope  I  was  trying  to  find. 
I  do  not  know  where  it  is  at  this  time." 

Eleanor  Beney  testifies  that  she  was  in  the  home  of 
plaintiff  and  his  mother  from  October,  1911,  until  the  day 
before  Christmas,  1911,  doing  housework  and  taking  care  of 
deceased ;  that  deceased  required  unusual  care  because  she  had 
bowel  trouble;  there  was  no  one  else  in  the  family  at  that 
time  except  plaintiff,  his  mother  and  witness;  that  plaintiff 
assisted  in  taking  care  of  her,  and  when  he  was  there  he  did 
most  of  it;  that  deceased  said  to  her  at  one  time,  ^'Tou  will 
not  have  this  to  do  a  great  while  for  I  am  going.  I  wish  you 
would  promise  to  stay  after  I  am  gone  and  do  the  housework 
and  stay  with  Sammie."  I  says,  '^ Perhaps  Sammie  won't 
have  any  place  to  stay  when  you  are  gone ;  this  place  will  be 
divided  among  the  other  children,"  and  deceased  said,  ''I 
want  Sammie  to  have  the  place ;  he  has  enough  coming  to  him ; 
he  has  got  more  coming  to  him  today  than  the  value  of  this 
place  because  I  am  giving  him  $50.00  a  month  since  he  came 
here."  Witness  says  deceased  told  her  how  much  it  amounted 
to  and  had  it  all  figured  up,  and  she  says, ' '  He  has  got  enough 
coming  to  him  to  pay  for  this  place ;  I  want  Sammie  to  have 
this  place."  She  said,  ''We  had  the  papers,"  and  witness 
asked  her  if  they  were  in  the  bank,  and  deceased  said  they 
were  as  safe  as  a  bank,  and  further,  ''I  let  Boyd  have  the 
papers  and  when  I  died  he  was  to  give  Sammie  his  rights." 
She  testifies  that  deceased  told  her  about  the  contract  two  or 
three  times.  Witness  further  testifies  that  she  did  not  con- 
sider Mrs.  Scott  erratic  in  her  statements;  that  she  regarded 
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her  as  nervous;  did  not  think  she  was  insane;  that  she  was 
fairly  sound  for  a  woman  of  her  age;  that  she  had  some 
hallucinations  after  she  had  a  nap. 

We  have  referred  to  the  physical  and  mental  condition 
of  deceased  briefly  in  this  way  as  it  may  have  a  bearing  upon 
the  weight  to  be  given  to  her  statements,  and  not  for  the 
purpose  of  showing  the  value  of  the  services  rendered  by 
plaintifF.    There  was  some  other  evidence  of  this  kind. 

Esther  Long,  who  helped  care  for  deceased  from  Novem- 
ber 7, 1912,  until  her  death,  testifies  to  her  condition  physically 
and  mentally;  that  at  one  time  deceased  was  talking  about 
how  it  worried  her  to  have  to  be  taken  care  of  and  said  she 
would  not  be  here  long;  that  she  wanted  witness  to  stay  and 
keep  house  for  plaintiff,  and  said,  ^'Sammie  will  be  provided 
for;  the  farm  will  be  left  here,  and  he  gets  $50.00  a  month, 
and  that  will  come  out  of  the  sale  of  the  farm,  and  Sanmiie 
will  have  pay;  he  has  been  getting  wages  for  fifteen  years." 
She  said  he  was  to  get  that  at  her  death.  She  often  mentioned 
the  same  matter;  that  plaintiff  paid  her  for  her  services,  and 
that  witness  cared  for  her  in  the  day  time  and  plaintiff  at 
night  and  did  his  work  on  the  farm  in  the  day  time ;  that  her 
mind  was  as  good  as  anybody's  at  her  age;  she  did  not  have 
hallucinations;  she  would  wake  up  in  the  morning  and  tell 
dreams  she  had. 

Poesnecker  testifies  that  six  years  ago  he  papered  three 
rooms  for  deceased,  and  was  there  again  two  years  ago ;  that 
he  had  a  conversation  with  Mrs.  Scott  about  her  arrangement 
with  plaintiff  at  both  times  he  was  there.  She  mentioned  the 
arrangement  she  had  made  about  the  place  and  the  care  she 
was  getting;  said  she  was  much  pleased  with  the  care  she  got ; 
that  she  was  to  allow  plaintiff  $50.00  a  month  for  taking  care 
of  her  as  long  as  she  lived;  that  he  was  to  be  compensated 
when  she  got  through  with  the  property ;  that  there  had  been 
some  papers  between  them,  and  that  the  papers  were  drawn 
up  and  in  good  care;  don't  remember  that  she  said  where  they 
were. 
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Jane  Clark  testifies  to  helping  deceased  in  August,  1911 ; 
that  she  said  Sam  was  to  look  after  her  and  get  the  place 
when  she  was  through  with  it.  The  last  time  witness  was 
there  in  July,  1912,  she  says  the  mind  of  deceased  was  all 
right  only  she  got  kind  of  nervous  over  a  child  of  one  of  the 
neighbors;  heard  her  speak  of  strange  noises  or  sounds  once 
in  a  while;  that  she  had  frequent  conversations  with  deceased 
while  there,  and  that  deceased  knew  what  was  going  on  all 
the  time ;  that  at  times  when  she  was  wakening  up  from  her 
sleep  she  would  be  a  little  flighty,  at  other  times  her  condition 
appeared  to  be  all  right. 

Bessie  Toung  had  known  deceased  since  witness  was  a 
child ;  was  at  the  house  quite  often  as  a  neighbor  during  the 
last  four  years,  and  before  that;  the  family  consisted  of 
plaintiff  and  his  mother;  plaintiff  was  caring  for  her;  there 
was  no  one  else  there  to  do  it.  Witness  heard  her  say  once, 
''When  I  am  gone  this  is  Sammie's."  This  was  three  years 
before  her  death. 

Defendant  Brenton,  testifying  for  plaintiff,  says  that  he 
had  known  deceased  and  plaintiff  ever  since  plaintiff  has  been 
living  on  the  place;  he  owns  adjoining  land;  that  plaintiff  has 
been  carrying  on  the  farm  work  ever  since  he  has  been  living 
there  with  his  mother,  and  there  is  no  one  else  having  any- 
thing to  do  with  it ;  that  he  has  tiled  out  the  land  and  expended 
from  seven  to  ten  hundred  dollars  for  tiling  and  two  or  three 
hundred  dollars  for  improvements  on  the  buildings. 

There  is  more  evidence  of  this  character  by  witnesses 
other  than  plaintiff,  but  we  do  not  deem  it  necessary  to  set  it 
out 

Witness  Boyd,  the  father  of  H.  E.  Boyd,  says  that  at 
one  time  he  saw  an  envelope  bearing  an  indorsement  with  the 
name  of  S.  W.  Scott  and  his  mother  in  H.  E.  Boyd's  posses- 
sion ;  that  he  was  waiting  in  the  office,  and  plaintiff  was  there 
getting  some  insurance;  that  H.  E.  Boyd  picked  up  the 
envelope  and  says, ' '  Sammie,  do  you  know  that  1 ' '  and  Sammie 
says, ''You  bet  I  do." 
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Bobs  Boyd,  a  brother  of  H.  E.,  testifies  that  he  was  present 
and  saw  an  envelope  with  indorsements  in  the  possession  of 
H.  E.;  saw  it  several  times;  handled  it  some  of  those  times; 
the  names  indorsed  on  the  envelope  were  Margaret  N.  Scott 
and  S.  W.  Scott;  that  it  was  on  that  part  of  the  envelope  you 
seal ;  her  name  was  written  right  where  you  seal  it  and  S.  W. 
Scott's  was  written  right  underneath;  the  names  were  in 
difFerent  handwritings;  the  envelope  was  sealed  up.  He  last 
saw  it  three  years  ago.  The  paper  was  kept  in  the  iron  safe. 
When  witness  saw  the  envelope  it  was  always  returned  to  the 
safe. 

Plaintiff,  recalled,  says  that  the  time  the  envelope  was 
shown  him  by  H.  E.  Boyd  his  mother  was  not  present;  that 
H.  E.  Boyd  and  Thomas,  his  father,  were  present;  that  this 
was  the  same  envelope  that  was  taken  from  the  home  place; 
that  the  handwriting  of  the  names  on  the  envelope  that  he 
saw  in  Boyd's  possession  was  that  of  his  mother  and  himself; 
that  the  envelope  was  sealed  up  and  the  signatures  written 
across  the  part  that  was  sealed ;  that  it  had  never  been  opened 
or  disturbed. 

This  in  brief  is  the  substance  of  the  testimony  bearing 
upon  the  point  being  considered.  It  is  without  any  substantial 
dispute.  Some  circumstances  are  shown  which  defendants 
claim  indirectly  bear  upon  it ;  for  instance,  the  cashier  of  the 
bank  testified  that  plaintiff  and  deceased  each  had  a  checking 
account  during  the  fifteen  years  before  her  death ;  that  plain- 
tiff's  account  started  in  January,  1902,  which  was  before  the 
alleged  contract ;  that  plaintiff  has  had  a  checking  account  up 
to  the  time  of  the  trial,  and  that  deceased  also  had  a  checking 
account  from  1905  up  to  her  death ;  that  the  account  started 
in  1905.  It  appears  that  she  received  about  $580.00  in  1905 
for  an  interest  she  had  in  an  estate  in  New  York.  The  brothers 
and  sisters  of  plaintiff,  who  are  defendants,  testify  to  occasion- 
ally being  at  home,  some  of  them  at  intervals  of  several  years, 
and  testify  as  to  her  doing  the  housework  and  as  to  her  mental 

and  physical  condition  in  later  years.    Testimony  was  given 
Vol.  168  Ia.— 14 
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also  as  to  the  rental  value  of  the  land  before  and  after  plaintiff 
tiled  the  land,  also  as  to  the  value  of  the  services  such  as  it 
is  claimed  deceased  did  in  keeping  house. 

Plaintiff  testified,  without  objection,  that  he  did  not  use 

any  other  money  except  from  the  earnings  of  the  farm,  and 

that  the  statement  of  the  cashier  as  to  plaintiff's  bank  deposits 

represent  the  proceeds  of  the  sale  of  the  crops  on  the  farm, 

and  that  he  received  no  money  from  any  other  source,  and 

that  he  had  no  money  except  what  he  received  from  the  farm. 

II.  Appellees  contend  that  plaintiff  was  an  incompetent 

witness  under  Sec.  4604  as  to  the  amount  of  care  required  by 

his  mother  and  as  to  the  services  he  actually  performed, 

^    ^  These  matters  were  established  by  witnesses 

wUh^decSrod  •    ^*^®r  ^^^^  plaintiff,  and  we  have  not  set  out 

fn^im^ten"^    his  evidence  on  that  point.     The  contract 

on  same  issue,    j^^ij ^    ^j^^^^^    established,    provides   for   the 

compensation  to  be  paid. 

Appellees  cite  Stevens  v.  Witter,  88  Iowa  6^6,  upon  the 
proposition  that  plaintiff  is  not  a  competent  witness  to  prove 

the  contents  of  the  contract.  We  have  already 
competency:       showu  that  there  was  other  testimony  than 

personal  trans-  ,      . 

action  with       that  of  plaintiff  as  to  the  contract  and  its 

decedent :  *^ 

p?oof .'' ""'  terms. 

Appellant  concedes  the  proposition  to  be 
a  debatable  one,  and  cites  cases  which  he  claims  hold  the 
evidence  competent.  It  must  be  conceded  that  the  question 
raised  is  one  close  to  the  border.  Appellant  cites  as  sustaining 
his  claim :  CampbeU  v.  Collins,  133  Iowa  152 ;  152  Iowa  608 ; 
McElhenney  v.  Hendricks,  82  Iowa  657;  Walkley  v.  Clarke, 
107  Iowa  451 ;  Fvrenes  v.  Side,  109  Iowa  511 ;  Curd  v.  Wisser, 
120  Iowa  743 ;  Yoder  v.  Engleburt,  155  Iowa  515 ;  Oraham  v. 
McKinney,  147  Iowa  164;  Britt  v.  Hall,  116  Iowa  564; 
Marietta  v.  Marietta,  90  Iowa  201. 

There  is  some  conflict  in  the  cases  construing  and  apply- 
ing this  statute.  There  is  no  disposition  on  the  part  of  the 
court  to  evade  the  provisions  of  the  statute,  but  to  so  apply  it 
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to  the  facts  of  each  case  as  to  exclude  testimony  as  to  personal 
transactions  and  communications.  The  facts  in  each  case 
differ,  making  it  difficult  sometimes  to  apply  the  statute  to 
the  facts  of  one  case  without  a  seeming  conflict  with  the  hold- 
ing  in  some  other  case.  It  would  be  possible,  perhaps,  to  give 
the  statute  such  a  strict  and  narrow  construction  as  to  exclude 
all  evidence  as  being  a  personal  transaction  or  communication, 
although  it  would  only  be  inferred  that  it  was  such.  But  it 
has  been  held  that  when  the  testimony  is  otherwise  competent 
it  is  not  rendered  incompetent  because  of  the  fact  that  an 
inference  may  be  drawn,  from  the  testimony,  of  a  personal 
transaction  or  communication.  CampbeU  i;.  ColUns,  133  Iowa 
152,  155. 

As  to  the  preparation  and  signing  of  the  contract,  and 
the  negotiations  and  the  meeting  of  minds  as  to  the  matters 
agreed  upon,  such  would  necessarily  be  a  personal  transaction, 
and  this  would  be  so  if  his  only  knowledge  of  the  contents  of 
the  writing  was  acquired  at  that  time  and  in  that  transaction. 
In  the  instant/ case  it  does  not  appear  that  what  plaintiff 
testified  to  was  acquired  at  the  time  of  the  execution  of  the 
contract.  That  it  might  have  been  so,  or  that  it  may  be  so 
inferred,  is  not  enough.  Defendants  were  the  objecting 
parties,  and  the  burden  was  upon  them  to  show  that  the  read- 
ing of  the  contract  by  plaintiff  was  a  personal  transaction, 
unless  it  otherwise  appeared  from  the  circumstances.  This 
they  could  have  done  by  preliminary  cross-examination  on 
that  point.  It  may  be  that  the  questions  by  plaintiff  were 
framed  in  such  a  manner  as  to  avoid  tlie  objection.  So  far 
as  the  record  shows,  plaintiff's  evidence  as  to  seeing  or  reading 
the  contract  may  have  had  reference  to  a  time  a  day  or  a 
month  after  the  transaction  of  executing  the  contract  was  all 
over  and  it  had  been  completely  executed.  It  is  not  shown 
that  plaintiff 's  mother  was  even  present  at  the  time  he  testified 
he  saw  her  signature  and  the  contents  of  the  writing.  She 
may  have  left  the  house,  or  the  contract  may  have  been  fully 
executed  at  some  prior  time  at  another  place.    If  the  instru- 
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ment  had  been  produced,  plaintiff  could  have  testified  as  to 
his  knowledge  of  his  mother's  signature  and  its  genuineness, 
provided  his  knowledge  of  her  signature  was  acquired  in  some 
other  way  than  by  seeing  her  sign  this  particular  instrument, 
or  some  other  personal  transaction  or  communication.  In 
that  case,  the  terms  of  the  contract  would  be  proven  by  the 
contract  itself.  But  it  was  satisfactorily  shown  that  the  con- 
tract had  been  lost.  This  being  so,  why  may  plaintiff  not 
testify  as  to  what  he  observed  in  regard  to  the  contract  if  the 
transaction  was  past!  It  then  became  a  question  of  proof 
of  the  terms  of  a  lost  instrument  and  the  signature  thereto, 
as  any  other  lost  instrument,  and  would  be  a  matter  of  obser- 
vation and  recollection. 

In  the  Stevens  case,  supra,  it  seems  to  have  been  assumed 
that,  because  the  contract  was  in  writing,  testimony  as  to  its 
contents  would  be  a  personal  transaction.  As  we  have  stated, 
it  would  be  so  as  to  the  execution,  but  we  think  it  is  not 
necessarily  so  as  to  what  witness  observed  after  the  transaction 
was  completed.  In  that  case  the  court,  to  sustain  the  proposi- 
tion, cites  Robinson  v.  James,  29  W.  Va.  224  (11  S.  E.  920). 
An  examination  of  the  last  case  discloses  that  the  witness,  who 
was  plaintiff  claiming  under  a  contract,  obtained  a  knowledge 
of  the  contents  of  the  contract  at  the  time  it  was  entered  into, 
by  hearing  it  read  by  one  of  the  parties  to  the  contract  to  the 
other,  both  of  whom  were  dead  at  the  time  of  the  trial.  It 
was  held  as  to  this,  and  other  evidence  of  the  witness  consisting 
of  transactions,  communications  and  conversations  held  per- 
sonally with  deceased,  the  witness  was  incompetent.  There  is 
a  conflict  in  the  authorities  at  this  point.  12  Enc.  of  Evidence, 
914. 

But  under  the  record  in  this  case,  we  are  of  opinion  that 
the  evidence  of  plaintiff  which  we  have  referred  to  was  com- 
petent. Furthermore,  we  are  satisfied  that,  taking  the  evidence 
all  together,  the  contract  was  established  in  its  substantial 
parts  by  evidence  of  witnesses  other  than  plaintiff,  though 
perhaps  not  so  definitely  as  plaintiff  states  it.    We  might  have 
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set  out  the  evidence  more  in  detail.  But  it  is  shown  that 
plaintiff  came  to  his  mother's  place  at  about  the  time  his 
brother  George  left,  which  was  1896  or  1897;  George  says 
1897.  Mrs.  Scott  said  plaintiff  had  been  there  fifteen  years. 
This  fixes  the  time.  There  can  be  no  question,  from  the 
evidence  of  witnesses  other  than  plaintiff,  but  that  a  contract 
was  entered  into  and  was  entered  into  in  writing,  and  the 
writing  was  entrusted  to  the  custody  of  H.  E.  Boyd ;  that  it 
cannot  now  be  found.  The  deceased  stated  to  Mrs.  Bennie 
and  Mrs.  Long  that  such  was  the  case.  Their  testimony  is 
strengthened  and  corroborated  by  that  of  McQuie,  Poesnecker 
and  Mrs.  Clark.  The  terms  of  this  contract  are  shown  by  the 
testimony  of  Mrs.  Rennie  and  Mrs.  Long,  and  their  testimony 
is  in  no  way  disputed  or  shaken  by  any  other  testimony. 
Deceased  told  Mrs.  Rennie  that  the  farm  would  belong  to  Sam 
at  her  death.  When  inquiry  was  made  as  to  how  this  was, 
she  stated  that  she  had  entered  into  a  written  contract  with 
Sam,  by  the  terms  of  which  he  was  to  have  $50.00  a  month 
for  caring  for  her;  that  this  was  to  be  paid  out  of  the  farm 
or  its  proceeds  upon  her  death,  and  that  a  writing  to  that 
effect  had  been  executed  and  delivered  to  Boyd  for  safe  keep- 
ing. Mrs.  Long  testified  to  substantially  the  same  effect.  The 
other  witnesses  referred  to  corroborate  this  testimony. 

The  evidence  and  circumstances  in  the  record  show  that 
plaintiff  was  to  carry  on  the  farm.  Equity  will  enforce  the 
intention  of  the  parties.  The  intention  of  the  parties  evidently 
was  that  plaintiff  should  carry  on  the  farm*  and  improve  it ; 
that  his  compensation  should  be  $50.00  a  month.  The  decedent 
stated  to  one  of  these  witnesses  that  there  was  already  due 
plaintiff  about  $9,000.00  under  the  contract.  She  does  not 
give  the  figures  $9,000.00,  but  did  say  that  his  compensation 
was  to  be  $50.00  a  month  and  that  it  had  been  running  fifteen 
years,  which  would  make  $9,000.00.  This  was  some  little  time 
before  her  death,  and  the  recovery  allowed  by  the  trial  court 
was  $75.00  more  than  the  $9,000.00.  The  contract  was  not 
that  this  land  should  become  the  property  of  plaintiff  abso- 
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lutely  for  such  services  to  the  time  of  her  death ;  that  might 
occur  in  a  month  or  a  year  after  the  contract,  in  which  event 
the  plaintiff  would  only  be  entitled  to  his  compensation  in 
accordance  with  the  terms  of  the  contract. 

III.  It  is  contended  by  appellees  that  no  lien  can  be 
created  upon  the  homestead  by  an  oral  agreement;  that  a  lien 

upon  the  homestead  can  only  be  created  in 

4.  Hombstkad: 

descent:  In-       accordance  with  the  terms  of  the  statutes; 

cumbrance   by  ' 

Of  ^hSw.'**^*  that  the  children  of  Mrs.  Scott  took  her  home- 
stead free  from  her  debts  or  their  own  debts. 

As  to  the  first  proposition,  we  have  already  held  that 
there  was  a  written  contract.  As  to  the  last,  it  is  true  that  at 
Mrs.  Scott's  death  the  children  would  take  free  from  ordinary 
debts.  But  the  fee  to  her  homestead  was  in  her,  and  she  was 
a  single  woman.  She  had  the  right  and  power  to  convey  or 
incumber  it  As  shown,  she  did  execute  a  contract  which,  as 
between  the  parties,  created  a  lien  thereon.  The  evidence 
sh6ws  that  there  was  a  written  contract  by  which  the  debt  to 
her  son  was  created;  that  Mrs.  Scott  had  power  to  convey, 
and  that  by  the  written  contract  she  expressly  stipulated  that 
her  sixty  acres,  which  included  the  homestead,  should  be  liable 
for  the  debt. 

It  is  said  the  trial  court  based  his  ruling  that  the  home- 
stead was  not  liable  upon  the  case  of  Rutt  v.  HoweU,  50  Iowa 
535.  In  that  case,  the  husband  and  wife  were  both  living. 
Under  the  statute  as  it  then  existed,  it  was  held  that  the  verbal 
agreement  when'  the  money  was  advanced,  that  necessary 
papers  should  be  executed,  pledging  the  homestead  for  the 
debt,  created  no  liability  as  to  the  homestead,  and  that  a  con- 
fession of  judgment,  reciting  that,  ''Execution  may  issue  on 
this  judgment  immediately  against  any  property  belonging  to 
said  defendants,  homestead  included,"  was  not  a  stipulation 
that  the  homestead  should  be  liable,  but  was  simply  a  waiver  of 
exemption  statutes.  The  present  statute  on  the  subject  pro- 
vides that  no  conveyance  or  incumbrance  of,  or  contract  to 
convey  or  incumber,  the  homestead,  if  the  owner  is  married, 
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is  valid,  unless  the  husband  and  wife  join  in  the  execution 
of  the  same  joint  instrument,  etc.    Code  Sec.  2974. 

It  has  been  held  that  under  some  circumstances  even  a 
verbal  contract  as  to  the  homestead  may  be  enforced.  Thus, 
in  Drake  v.  Painter,  77  Iowa  731,  plaintiff,  a  married  woman, 
after  having  furnished  her  mother's  house,  under  an  oral  con- 
tract with  her  mother  and  her  mother's  husband,  took  posses- 
sion of  it  with  her  family,  and  thereafter  supported  her 
mother  and  her  mother's  husband  therein,  in  consideration  of 
the  property  becoming  hers  at  her  mother's  death,  the 
property  being  the  mother's  homestead;  it  was  held  that  when 
plaintiff  took  possession  it  became  her  homestead,  the  mother 
and  her  husband  abaniloning  it  in  consummation  of  the  con- 
tract, and  that  the  performance  by  plaintiff  of  her  oral  con- 
tract gave  to  her  the  right  and  equity  to  the  property,  not- 
withstanding the  provisions  of  the  statute  requiring  the 
husband  and  wife  to  concur  in  and  sign  the  same  joint  instru- 
ment in  order  to  convey  their  homestead.  While  that  case  is 
not  precisely  in  point  as  applied  to  the  facts  in  the  present 
case,  still  there  was  a  contract  between  the  parties  in  reference 
to  this  property,  and  the  contract  was  performed  by  the 
plaintiff.  The  instant  case  is  stronger  in  one  respect  than 
that  cited  in  that  the  contract  here  is  in  writing.  See  also 
sustaining  the  proposition  in  the  Drake  case:  Powers  v, 
Crtmdall,  136  Iowa  659 ;  Franklin  v.  Tuckerman,  68  Iowa  572 ; 
Flower  v.  Cruikshank,  77  Iowa  110 ;  Soper  v,  OaUoway,  129 
Iowa  145. 

But  we  deem  it  unnecessary  to  further  discuss  the  sub- 
ject. We  are  of  opinion  that  the  trial  court  should  have 
established  plaintiff's  lien  upon  the  entire  sixty  acres.  The 
judgment  and  decree  will  be  modified  to  that  extent.  Costs  of 
this  appeal  will  be  taxed  to  defendants.  Plaintiff  may,  at  his 
election,  have  a  decree  in  this  court,  or  in  the  district  court. — 
Modified  and  Affirmed. 

Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Ed  Gorman,  Appellant. 

OBnaHAL  UkW:    DemonsfentiYe  Bridance    Chini»  ete.    Whenever 

1  an  objeet,  eognizable  by  the  senMS,  has  tueh  relation  to  the 
senses,  and  sneh  relation  to  the  fact  in  dispute  as  to  afford 
reasonable  grounds  of  belief  respecting  it,  saeh  objeet  may  go  to 
the  jury. 

PRINCIPLE  APPLIED:  Bnrglary.  Two  men,  both  armed 
with  revolvers,  with  faces  hidden  by  handkerchiefs,  one  red, 
one  bine,  were  found  in  the  building  and,  being  discovered,  took 
flight.  No  one  saw  their  faces.  One,  with  a  red  handkerchief, 
cap  and  revolver  in  his  pocket  and  wearing  a  ha^  was  captured 
and  implicated  defendant.  Defendant -was  arrested  next  morn- 
ing and  was  informed  by  the  one  first  captured,  in  the  presence 
of  the  officers,  that  he  had  told  the  officers  "that  we  were  there." 
Defendant  said:  "All  right,  we  were  there."  Defendant  ad- 
mitted to  officers  that  he  had  met  the  one  first  arrested  and 
that  they  had  entered  the  building  from  the  front  entrance. 
The  police  found  a  blue  handkerchief  at  front  entrance  of 
building.  Held,  all  the  said  articles  found  in  the  possession  of 
the  one  first  arrested  and  the  handkerchief  found  at  the  entrance 
of  building  were  properly  received  in  evidence. 

BTJBOLABY:     Oorpos  Delicti  EstabUahed— Verdict — SufUcieiicy  of 

2  Eyldence  to  Support.  The  corpus  delicti  being  established,  any 
admission  by  defendant  of  a  fact  tending  to  implicate  him  in  the 
crime  may  be  sufficient  to  sustain  a  conviction. 

OBIMIKAL  LAW:    Alibi — ^Eridence  Justlfyiiig  BeJectioiL    Evidence 

3  of  an  alibi,  locating  defendant  in  the  immediate  neighborhood  of 
the  scene  of  the  crime  charged  at  and  near  the  time  thereof, 
held^  to  be  such  as  to  justify  its  rejection  by  the  jury. 

OBIMINAL  LAW:    Crime — Ckmunlssion  Through  Ooiuqilracy— Xnttrno- 

4  tlons.  It  is  always  proper,  when  the  evidence  tends  to  show 
the  commission  of  crime  by  two  or  more  persons,  to  instruct 
that  if  such  crime  was  committed  by  said  persons  as  the  result 
of  any  combination  or  conspiracy  to  commit  it,  then  each  is  liable 
for  the  act  of  the  other,  even  though  the  specific  crime  of  con- 
spiracy is  not  charged  in  the  indictment. 

Appeal  from  Polk  Disirici  Court. — ^Hon.  Lawrence  Db 

Qraff,  Judge. 
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Saturday,  Decekbeb  19, 1914. 

The  defendant  was  indicted  jointly  with  one  William 
Bichards  upon  a  charge  of  burglary.  Richards'  case  having 
been  otherwise  disposed  of  there  was  trial  to  a  jury  upon  the 
issue  presented  by  defendant  Oorman's  plea  of  not  guilty. 
Verdict  of  guilty  and  judgment  accordingly.  Defendant 
appeals. — Affirmed. 

E.  8,  Scheutz,  for  appellant. 

Oeorge  Cosson,  Attorney  Qeneral,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Weaver,  J. — The  theory  of  the  state 's  case  is  that  on  the 
evening  of  March  23,  1914,  in  the  city  of  Des  Moines,  the 
defendant  with  Richards  broke  and  entered  a  room  or  suite  of 
rooms  with  the  intent  to  perpetrate  therein  the  crime  of 
larceny  or  robbery.  The  rooms  were  occupied  by  several 
women  who,  it  is  said,  discovered  the  intrusion,  whereupon 
the  alleged  burglars  assaulted  them,  striking  and  threatening 
them  with  death  if  they  raised  an  alarm.  One  of  the  women 
having  escaped  called  the  police  and  the  burglars  took  flight, 
running  down  the  street.  One  of  them,  who  proved  to  be 
Richards,  was  met  and  arrested  by  a  policeman.  Richards 
admitted  his  guilt  and  implicated  the  appellant  herein  as  his 
confederate.  On  the  following  morning  the  appellant  was 
arrested  but  protested  his  innocence.  At  the  su^estion  of 
Richards  the  officers  brought  the  two  men  together  and  the 
following  conversation  was  had  in  the  presence  of  two  or  more 
of  the  police  force.  Richards,  addressing  appellant,  said, 
''Qorman,  I  have  had  a  talk  with  Jackson  and  I  told  him  we 
were  there,"  and  appellant  responded  with  the  inquiry,  **Did 
you  tell  him  we  were  there  Y"  and  being  answered  in  the 
affirmative  he  added,  **A11  right;  we  were  there."  This  con- 
versation was  had  after  appellant  and  Richards  had  been 
given  an  opportunity  for  a  conference  together.    At  the  time 
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of  this  conversation  appellant  is  also  shown  to  have  admitted 
to  the  officers  that  he  met  Richards  on  the  street  immediately 
before  the  alleged  breaking  and  entering  and  that  they 
entered  the  building  from  the  front  stairway.  The  women 
occupying  the  building  testify  that  they  discovered  two  men 
in  their  rooms  each  armed  with  a  revolver.  Their  faces  were 
masked  or  covered  with  handkerchie&,  one  red  and  the  other 
blue.  They  did  not  see  the  faces  of  the  men  and  were  unable 
to  recognize  or  identify  the  defendant  as  one  of  them. 
Richards  when  arrested  had  a  red  handkerchief  and  a  revolver 
in  the  pocket  of  his  overcoat.  He  was  wearing  a  hat  but  had 
a  cap  in  his  pocket.  The  police  then  went  back  along  the 
walk  to  the  house  in  question  and,  at  the  foot  of  the  stairway 
leading  up  to  the  rooms  said  to  have  been  entered,  found  a 
blue  handkerchief.  There  is  some  confusion  as  to  the  color  of 
the  handkerchief  in  Richards'  pocket  and  the  one  found  at 
the  foot  of  the  stairs  though  the  witnesses  agree  that  the  one 
was  blue  and  the  other  red.  As  a  witness  in  his  own  behalf 
appellant  does  not  deny  his  statement  to  the  police,  ''I  was 
there,"  but  swears  he  did  it  at  Richards'  request  and  swears 
that  he  was  not  in  fact  present  and  had  no  part  or  hand  in  the 
crime.  He  also  claims  to  have  been  in  another  part  of  the 
city  at  or  near  the  time  of  the  offense  and  in  this  he  offers 
some  corroboration. 

The  foregoing  are  in  substance  the  material  facts  or 
alleged  facts  as  revealed  by  the  evidence. 

I.  Error  is  assigned  upon  the  ruling  of  the  court  admit- 
ting in  evidence  the  revolver,  cap  and  handkerchief  found 
in  the  possession  of  Richards  and  the  handkerchief  found  at 

the  foot  of  the  stairs.  It  is  argued  that  none 
f^w :  demon-     of  these  things  were  shown  ever  to  have  been 

strati ve  ovi- 

dence :  guns,      in  appellant's  posscssion  and  their  production 

on  the  trial  had  no  tendency  to  convict  him 
of  the  crime.  But  it  was  shown  that  the  breaking  and  enter- 
ing was  done  by  two  men;  that  these  men  were  armed  with 
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revolvers;  that  they  were  masked  with  handkerchiefs,  one 
red  and  the  other  blue.  With  these  eirenmstances  shown  the 
finding  of  articles  of  this  character  on  the  man  caught  in 
flight  from  the  premises  had  a  strong  tendency  to  identify 
him  as  one  of  the  culprits.  Evidence  tending  to  show  the 
guilt  of  Richards  and  that  he  was  assisted  in  his  crime  by 
another  person  was  material  and  proper  to  give  point  and 
meaning  to  appellant's  admission  when  confronted  with  the 
charge, ' '  Tes,  I  was  there. ' '  There  was  no  error  in  the  ruling 
complained  of. 

II.  The  sufficiency  of  the  evidence  to  maintain  the  ver- 
dict is  questioned  by  counsel  who  insists  in  argument  that 
the  record  does  no  more  than  to  implicate  Richards  and  has 

no  tendency  to  connect  appellant  with  the 

2.  Bdbolabt  : 

corpus  deiieti     offensc  charged.    We  do  not  so  view  the  effect 

cfenc^'of""^-     ^^  *^®  testimony.     If  the  jury  believed  the 
^nce  to  BUD-    gtste  's  witnesses,  the  corpus  delicti,  the  fact  of 

a  felonious  breaking  and  entering  by  two  men 
acting  together,  was  abundantly  proved.  That  Richards  was 
one  of  the  offenders  is  also  sufficiently  proved.  When  there- 
fore the  appellant,  being  arrested  and  confronted  with  the 
charge  that  he  was  one  of  the  two  who  committed  the  crime, 
and  being  informed  that  Richards  had  implicated  him  therein, 
said,  ''Yes,  I  was  there,"  or  words  to  that  effect  and  stated 
that  they  had  made  the  entrance  by  the  front  stairway,  this 
fact  or  statement  had  a  very  direct  tendency  to  connect  him 
with  the  commission  of  the  offense.  True,  it  did  not  amount 
to  a  confession  for  it  may  have  been  literally  true  that  he  was 
there  in  or  about  the  rooms  and  yet  have  had  no  hand  in  the 
burglary.  But  such  admission  made  in  the  face  of  an  accusa- 
tion of  crime,  without  further  statement  or  explanation, 
afforded  reasonable  ground  for  the  conclusion  that  he  was  a 
party  to  the  felonious  act.  Such  appears  to  have  been  the 
finding  of  the  jury  and  we  cannot  set  it  aside  as  being  against 
the  evidence. 
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Counsel  say  that  if  the  statement  is  not  to  be  treated  as  a 
confession  there  can  be  no  conviction  upon  the  mere  admission 
by  the  accused  of  a  material  fact  without  other  corroborating 
evidence.  We  have  a  statutory  provision  to  the  eflfect  that 
conviction  upon  the  confession  of  the  accused  cannot  be  had 
without  other  proof  that  the  offense  was  committed:  Code 
Sec.  5491.  The  other  proof  here  required  goes  only  to  the  fact 
that  the  crime  alleged  has  been  committed,  and  it  may  be 
sufficient  even  though  it  has  no  tendency  to  connect  the  accused 
therewith.  If  it  be  thought  this  statute  has  any  application 
to  this  case  there  is  direct  ** other  proof"  of  the  alleged 
burglary  committed  by  some  person  or  persons  and,  as  we 
have  seen,  the  admission  of  defendant  that  he  was  there 
sufficiently  points  to  him  as  one  of  the  persons  engaged  in  the 
unlawful  act.  The  corpus  delicti  being  established  there  is  no 
statute  or  rule  of  law  making  the  defendant's  admission  of  a 
fact  tending  to  implicate  him  in  the  crime  insufficient  to 
sustain  a  conviction. 

The  defendant's  alibi  was  not  well  sustained.  He  was, 
according  to  his  own  story,  in  the  city  and  at  most  but  a  few 
blocks  distant  from  the  building  which  was  entered  and  ncme 

of  the  testimony  offered  in  his  behalf  places 
LAW :  alibi :       him  SO  far  away  from  the  scene  of  the  crime 

eyldence 

jastifyiDR  re-     as  to  preclude  the  possibility  of  his  having 

participated  therein.  The  hour  when  the 
burglary  was  committed  is  stated  variously  at  from  ** about" 
7 :30  to  8 :00  o  'clock  P.  M.  One  of  the  appellant 's  witnesses 
testifies  to  seeing  him  leave  a  barber  shop  six  blocks  away 
at  7:15  and  another  witness  says  he  arrived  at  her  house  a 
few  minutes  before  8:00  o'clock;  another  saw  him  on  Tenth 
Street  ** about"  8:00  o'clock.  "Whether  this  evidence  was  to 
be  believed,  and  if  believed,  whether  it  was  sufficient  to  estab- 
lish the  alleged  alibi  was  clearly  a  question  for  the  jury. 

III.  The  point  is  made  that  the  court  erred  in  instructing 
the  jury  upon  the  crime  of  conspiracy  when  no  such  offense 
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was  charged.  Bat  the  court  did  not  instruct  upon  or  submit 
4    CBiMiNAL  ^  ^®  ^^""y  ^^^  question  of  appellant's  guilt 

commiftrion**  ^^  Conspiracy.  What  the  court  did,  and 
gpiracT*:  *^ta-'  propcrly,  was  to  instruct  the  jury  upon  the 
s  ructions.  elementary  proposition  of  the  law  of  this  state 

that  all  persons  concerned  in  the  commission  of  a  public  offense 
are  guilty  as  principals  and  that  if  the  defendant  and  Richards 
were  engaged  in  the  commission  of  the  alleged  burglary  pur* 
suant  to  any  common  or  concerted  purpose  or  any  combination 
or  conspiracy  between  them,  then  each  was  liable  for  the  acts 
of  the  other  in  carrying  out  such  wrongful  purpose  to  the 
same  extent  as  if  done  by  himself.  This  instruction  or  its 
equivalent  is  always  pertinent  where  it  is  claimed  and  the 
evidence  tends  to  show  that  the  alleged  crime  has  been  per- 
petrated by  two  or  more  persons  acting  together. 

The  conclusions  we  have  already  announced  dispose  of  all 
the  assignments  of  error  argued.  The  evidence  is  sufficient 
to  sustain  the  verdict;  there  is  no  prejudicial  error  in  the 
rulings  upon  the  admission  of  testimony;  the  instructions 
fairly  state  the  law  applicable  to  the  case,  and  the  judgment 
of  the  district  court  is — Affirmed. 


Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  L.  N.  Hall,  Appellant 

OBIMIKAL  LAW:  Mlscondact  In  Argument— Matters  Outside  Beoofd 

1  — ^Dedsion  of  Trial  Court.  Decisions  of  the  trial  court  that 
certain  irregularities  occurring  during  argument  were  not  suf- 
ficiently prejudicial  to  require  a  new  trial  are  quite  influential 
with  the  appellate  court,  especially  where  the  trial  court  promptly 
condemned  the  remarks,  oraUy  cautioned  the  jury  and  specifically 
instructed  the  jury  to  disregard  the  same. 

OBIMXNAL  LAW:  Burglary— Intent  to  Oommit  Adultery— Evidence, 

2  Bnificiency  of.  Evidence  reviewed  and  held  sufficient  to  sustain 
conviction  of  entering  a  dwelling-house  in  the  night-time  with 
intent  to  commit  adultery. 
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WITNESS:    Bvidenee— Partial  or  Indailnlte  Identification  of  Person 

3  — Admlwiibility.  The  fact  that  a  witneaa  is  not  able  to  posi- 
tively identify  a  certain  person  on  a  certain  occasion  goes  not 
to  the  admissibility  of  the  testimony  bat  to  its  weight. 

OBIMINAL  LAW:     Bnrglary—- Abandonment  of  Criminal  Purpose. 

4  An  instruction  on  the  effect  of  an  "abandonment"  of  any  crim- 
inal intent  on  the  part  of  defendant,  accused  of  entering  a  dwell- 
ing-house in  the  night-time  with  intent  to  commit  adultery,  was 
properly  omitted  when  there  was  no  evidence  of  any  abandon- 
ment of  such  criminal  intent  until  after  defendant  entered  the 
house  and  was  struck  over  the  head  with  an  axe  by  an  infuriated 
and  much  wrought-up  husband. 

OBIBflKAL  LAW:     Instmctlons— Setting   Forth   Chacge— Use  of 

5  Legal  Phraseology.  It  is  not  error  for  the  court,  in  setting  forth 
the  formal  charge  in  the  indictment,  to  close  the  instruction 
with  the  formal  expression,  "all  contrary  to  law." 

OBIMINAL  LAW:     Instmctlona— Quoting  Statute— Jiaperflnlty.    It 

6  is  not  error  for  the  court  in  explaining  the  elements  constituting 
the  offense  charged  to  quote  more  of  the  statute  than  applies 
to  the  charge  in  question — the  excess  being  simply  superfluous. 

OBmiNAL  LAW:    Instmctlonr— All  Elements  Not  Included.    Each 

7  and  every  instruction  need  not  be  complete  as  to  all  elements 
of  the  offense.    It  is  sufficient  if  they  are  complete  as  a  whole. 

INDICTMENT  AND  INFOBMATION:     Buxglaiy— Intent  to  Com- 

8  mit  Adultery— Name  of  Other  Party.  An  indictment  for  enter- 
ing a  dwelling-house  in  the  night-time  with  intent  to  commit 
adultery  need  not  allege  the  name  of  the  person  with  whom 
defendant  intended  to  commit  such  offense. 

BTJBOLABT:    Sentence— Hard  Labor.    A  sentence  of  imprisonment 
0    at  hard  labor  may  be  Imposed  imder  8ec.  5652,  Code  Sup.  1013, 
following  a  conviction  for  so-called  burglary  under  See.  4791^ 
Code. 

BXIBOLAET:      Entering— &itent—"PubUc    Offense' *~ Adultery. 

10  Adultery  is  a  "public  offense"  within  the  meaning  of  8ec  4791, 
Code,  and  entering  a  dwelling-house  in  the  night-time  with  intent 
to  commit  such  offense  is  punishable  thereunder. 

Appeal  from  Benton  District  Court. — ^Hon.  B.  F.  Cummings, 

Judge. 
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Satxjbdat,  Dbgembeb  19, 1914. 

The  defendant  was  convicted  and  sentenced  to  pay  a  fine 
of  $100.00  and  to  be  imprisoned  in  the  county  jail  for  one 
year  for  the  crime  of  entering  a  dwelling-house  in  the  night- 
time with  intent  to  commit  a  public  defense,  to  wit,  adultery. 
From  such  judgment,  he  appeals. — Affirmed, 

C.  W.  E.  Snyder  and  F.  E.  Northrup,  for  appellant. 

George  Gossan,  Attorney  Cteneral,  Wiley  8.  Rankin, 
Special  Counsel,  and  If.  /•  Tobin,  for  appellee. 

Preston,  J. — The  evidence  shows,  without  conflict,  that 
on  the  night  of  June  17,  1913,  or  rather  at  about  one  o'clock 
in  the  morning,  the  defendant  entered  the  basement  of  the 
dwelling-house  occupied  by  L.  O.  Buhl,  with  his  wife  and 
children. 

I.  The  first  point  argued  and  relied  upon  for  reversal  is 
the  alleged  misconduct  of  M.  J.  Tobin,  one  of  the  attorneys 

for  the  state,  in  his  closing  address  to  the  jury. 
'  ijLw:  miscoD-     The  part  of  the  closing  argument  objected  to 

duct  in  argu-       .       ,  *^  ,         w      ^    ,  ,      , 

ment :  matters    ig  the  Statement  that  Mr.  Buhl,  the  prosecut- 

ontslde   rec-  '  '^ 

ot^tiUd^Si    ^^  witness,  was  poisoned.    The  substance  of 

the  record,  and  the  part  of  the  argument 
objected  to,  is  as  follows : 

''Snyder  went  outside  of  this  record,  without  intending 
to  do  any  wrong,  in  my  judgment,  to  say  that  Lee  Buhl 
brought  upon  himself  his  own  sickness,  because  of  paralysis 
or  breaking  down  of  the  nerves;  and  Northrup  went  outside 
of  this  record  to  say  that  perhaps  it  was  the  act  of  Almighty 
Qod  for  wrongs  that  he  had  never  committed.  I  want  to  tell 
them  so  they  will  never  get  it  into  their  minds  again,  that  it 
was  neither.  Lee  Buhl  was  poisoned.  That  is  what  is  the 
matter  with  Lee  Buhl. 

''Mr.  Northrup :  The  defendant  at  this  time  objects  and 
excepts  to  the  remarks  of  counsel  wherein  he  states  that  Lee 
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Buhl  was  poisoned,  as  not  supported  by  any  testimony  what- 
ever. 

''The  Court:  The  court  wants  to  remark  here  to  the 
jury  that  there  is  absolutely  no  place  in  this  case  for  that 
remark  or  for  the  consideration  of  anything  of  the  kind.  I 
do  not  believe  I  would  follow  that  idea  further." 

Whereupon,  Mr.  Tobin  stated  that  the  remark  was  made 
because  of  the  records  that  both  lawyers  had  made  that  were 
in  the  case  and  that  he  was  not  going  to  let  the  witness  Ruhl 
be  misunderstood  by  any  such  unwarranted  remarks  as  counsel 
made,  and  that  such  was  his  explanation  and  reason  for  his 
statement. 

Counsel  for  defendant  again  objected  and  excepted  to 
the  remarks  of  Mr.  Tobin  made  after  the  remarks  of  the  court. 
Thereupon  the  court  said : 

''The  question  of  whether  or  not  Mr.  Ruhl  was  poisoned, 
or  what  caused  his  present  condition,  has  nothing  to  do  with 
this  case,  and  the  jury  will  bear  that  suggestion  in  mind. 

"Mr.  Tobin:  And,  Gentlemen  of  the  Jury,  when  I  made 
the  statement,  I  knew,  and  now  say  to  you,  that  the  defendant 
Hall  had  nothing  to  do  with  the  poisoning. 

"Mr.  Northrup:  Same  objection  and  exception  is  made 
to  the  remarks  of  counsel  and  to  the  inference  that  there  was 
poisoning. 

Court :  Yes.  That  has  no  place  in  this  case  whatever. 
Mr.  Northrup:  And,  because  of  the  influence  resulting 
from  the  remarks,  the  defendant  at  this  time  asks  the  dis* 
charge  of  the  jury,  and  the  case  continued." 

Which  was  overruled. 

It  is  conceded  that  the  remarks  as  to  the  poisoning  were 
outside  the  record,  and  the  claim  is  made  that  it  was  in 
answer  to  argument  for  the  defendant.  The  court  admonished 
the  jury  not  to  consider  the  statement,  and  the  court  gave  a 
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written  instniction  directing  the  jury  to  disregard  the  state- 
ment. We  think  this  cured  the  error,  if  any  there  was,  and 
the  jury  being  so  advised,  there  was  no  prejudice  to  appellant. 
Perhaps  we  ought  to  say  that  the  evidence  shows  that  at  the 
time  of  the  transaction  of  the  alleged  burglary  Mr.  Ruhl  was 
in  good  health,  but  his  wife  testified  on  the  trial  that  he  had 
returned  from  the  hospital  about  two  months  before  the  trial 
and  it  is  admitted  in  argument  here  that  at  that  time  he  was 
in  very  poor  health. 

Counsel  for  appellant  admit  in  argument  that  they  did 
go  out  of  the  record  in  their  opening  argument  to  the  jury 
and  did  give  their  version  of  what  the  trouble  was  with  ]\Ir. 
Buhl,  but  they  do  not  agree  exactly  with  counsel  for  the  state 
as  to  what  they  did  say.  They  also  admit  that  they  have  gone 
outside  the  record  in  this  court,  in  that  they  have  referred  to 
a  divorce  case  between  the  Ruhls  since  the  trial  of  the  instant 
case,  in  which  they  wish  this  court  to  infer  that  the  trial 
court  refused  to  grant  a  divorce  to  Mr.  Buhl  because  of  the 
adultery  of  his  wife,  and  counsel  for  the  state  respond  to 
that  by  saying  that  a  divorce  was  granted  on  the  ground  of 
desertion. 

We  very  much  prefer  that  counsel  for  either  side  try 
their  cases  according  to  the  rules,  and  we  do  not,  of  course, 
consider  any  statements  outside  the  record.  It  is  another 
case  where  the  closing  argument  is  reported,  and  in  which  it 
is  difficult,  or  impossible,  for  this  court  to  rightly  determine 
the  true  situation.  The  part  of  the  argument  by  the  attorney 
for  the  state  objected  to  purports  to  be  in  answer  to  some- 
thing that  was  said  by  counsel  for  the  defendant.  We  cannot, 
of  course,  under  the  circumstances,  know  what  the  argument 
by  defendant's  counsel  was.  We  do  know  that  sometimes 
counsel  for  defendant,  in  their  zeal  for  their  client,  do  make 
such  statements  as  they  think  may  secure  an  acquittal,  whether 
it  is  within  the  record  or  not.  The  trial  court  heard  all  the 
argument  and  has  a  duty  to  perform  in  this  respect  and  should 

unhesitatingly  grant  a  new  trial  if  in  his  judgment  the 
Vol.  168  Ia.— 16 
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elosing  ai^^oment  is  outside  the  record  and  prejudicial.  We 
have  announced  a  rule  in  a  number  of  cases  that,  because  the 
trial  court  overruled  a  motion  for  new  trial  when  such  mis- 
conduct was  one  of  the  grounds,  we  would  not  interfere. 
There  may  be  cases  where  the  closing  argument,  as  presented 
to  us,  seems  so  flagrant  and  prejudicial  that  we  feel  compelled 
to  reverse,  and  it  may  be  this  is  done  in  some  cases  where  a 
reversal  would  not  be  had  if  we  had  all  the  facts^  as  did  the 
trial  court.  It  may  not  be  improper  to  remark  that  in  such 
cases,  where  the  closing  argument  alone  is  reported,  the 
prosecuting  attorney  and  the  trial  court  should  look  more 
closely  to  the  record.  The  prosecuting  attorney  could  make  a 
showing,  and  the  trial  court  a  finding,  that  the  closing  remarks 
were  in  answer  to  statements  by  counsel  for  the  defendant, 
or  for  some  other  reason  not  improper,  if  that  be  the  fact,  so 
that  we  may  as  nearly  as  possible  have  the  case  as  the  trial 
court  had  it. 

II.  As  stated,  there  is  no  conflict  in  the  testimony  as  to 
the  entry  by  defendant  into  the  dwelling-house  in  the  night- 
time.   The  appellant  challenges  the  sufficiency  of  the  evidence 

to  sustain  the  finding  of  the  jury  that  the 

2.  Cbiminal 

LAW :  burg-        entering  was  with  intent  to  commit  adultery, 

lary :  intent  to  "^  ■" 

aduitiry  evi-   ^^  charged  in  the  indictment.    The  question 
cfencV  of."'       ^^^  raised  in  a  motion  to  direct  a  verdict, 

and  by  motion  in  arrest  and  for  a  new  trial. 
Several  assignments  of  error  are  based  upon  this  thought. 
The  evidence  was  directed  largely  to  this  question,  and  it  is 
the  principal  point  argued.  We  are  satisfied  that  the  evidence 
is  abundant  to  sustain  the  verdict  at  this  point.  Some  of  the 
circumstances  relied  upon  as  tending  to  show  such  intent  are 
not  disputed,  while  as  to  others  there  is  a  conflict  in  the 
testimony.  It  is  the  province  of  the  jury  to  determine  the 
matter  of  the  credibility  of  the  witnesses  and  the  weight  which 
should  be  given  to  their  testimony,  and  the  sufficiency  of  the 
evidence  where  there  is  a  conflict  is  for  the  jury.  It  is  for 
the  jury  to  say  which  of  the  witnesses  they  will  believe  and 
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which  they  will  disbelieve.    State  v.  Liffhtfoot,  107  Iowa  344. 

Under  the  circumstances,  we  deem  it  necessary  to  set  out 
the  substance  of  the  testimony  bearing  upon  this  point,  and 
this  we  shall  do  as  briefly  as  may  be. 

L.  6.  Buhl  was  forty-nine  years  of  age,  and  his  wife 
forty-four;  they  had  six  children,  ranging  from  six  to  twenty- 
one  years  of  age;  they  had  been  married  twenty-three  years. 
At  the  time  of  the  transaction  in  question  they  lived  in  Belle 
Plaine.  Before  moving  to  BeUe  Plaine,  Ruhl  had  been  a 
farmer ;  after  that  he  ran  a  feed  barn,  and  teamed  and  worked 
on  the  railroad.  Defendant  was  engaged  in  the  real  estate 
business.  His  wife  and  a  younger  child  went  to  California 
about  May,  1911,  and  had  not  returned  up  to  the  time  of 
the  trial  so  far  as  the  record  shows.  From  about  June,  1911, 
to  some  time  in  1912,  defendant  and  his  two  young  men  sons 
roomed  in  the  home  of  the  Buhls. 

L.  O.  Buhl  testifies  that  since  they  moved  to  Belle  Plaine, 
seven  years  before,  he  lived  with  his  family  and  supported 
them;  that  up  to  the  time  defendant  entered  the  home  the 
relation  of  husband  and  wife  existed  between  Buhl  and  his 
wife  and  that  they  occupied  the  same  room ;  that  after  defend- 
ant came  to  the  home  Mrs.  Buhl  began  to  treat  him  (Buhl) 
coldly  and  finally  locked  him  out  of  her  room.  At  this  time 
defendant  was  occupying  rooms  in  the  house.  Buhl  testifies 
that  defendant  and  his  (Buhl's)  wife  were  very  friendly  and 
that  defendant  seemed  very  attentive  to  her;  that  he  would 
get  novels  from  the  library  and  read  to  her  from  them  nights, 
in  the  presence  of  other  members  of  the  family  at  times,  and 
at  other  times  alone;  that  defendant  would  follow  her  from 
room  to  room  in  the  house  and  up  stairs  and  down  in  the 
basement,  and  that  defendant  called  her  a  jewel;  that  the 
reading  at  night  was  of  common  occurrence,  and  that  he 
called  her  a  jewel  at  different  times;  that  he  would  read  to 
her  as  late  as  eleven  o'clock  at  night ;  that  he  saw  his  wife  in 
Hairs  room  with  Hall,  but  that  the  door  was  open  and  there 
was  no  concealment  of  the  fact;  that  he  talked  to  defendant 
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in  regard  to  his  relations  with  lira.  Buhl  at  <Mie  time  and  said 
to  him: 

''Look  here,  Mr.  Hall,  don't  you  know  there  is  talk  around 
here  about  my  wife  and  youT  I  don't  want  to  ever  catch  you 
with  my  wife  again.  I  want  you  to  take  your  things  now  and 
move  out.  Tou  know  how  ready  people  are  to  talk  about 
anything.  A  man  of  your  reputation  ought  to  be  more  care- 
ful. He  said  he  had  as  good  a  reputation  as  I  had.  I  said, 
'Mr.  Hall,  I  don't  think  you  have.'  I  says,  'I  have  never  been 
accused  of  being  mixed  up  with  other  women  like  you  have 
heretofore.'  " 

That  defendant  did  not  leave  the  house  at  this  time,  after 
ordered  to  leave;  that  he  did  not  know  when  defendant  did 
leave,  but  it  was  while  witness  was  away  at  work;  that  he 
was  working  in  Deep  River,  twenty-five  miles  distant  from 
Belle  Plaine,  in  the  summer  of  1912 ;  sometimes  he  would  come 
home  Saturday  evening  and  go  back  to  his  work  Monday 
morning ;  that  he  came  home  one  night  from  Deep  River — he 
thinks  about  August  29,  1912 — and  came  through  the  back 
part  of  the  yard  of  his  home  and  saw  the  defendant  lying  in 
the  weeds  and  blackberry  bushes,  which  he  says  were  about 
four  feet  high;  that  defendant  was  stretched  out  full  length 
in  the  weeds;  that  this  was  about  forty  feet  west  of  his  house; 
that  they  saw  each  other  about  the  same  time,  and  defendant 
yelled  and  jumped,  and  they  grappled;  that  they  both 
"hollered,"  and  defendant  said,  "He  has  got  a  gun  on  him; 
take  it  from  him";  that  a  son  of  defendant  came  from  the 
house  and  tried  to  take  the  gun  from  the  witness,  but  witness 
said  he  would  give  the  gun  to  the  boy,  which  he  did;  that 
witness  demanded  to  know  of  defendant  what  business  he 
had  there,  and  defendant  said,  "I  came  to  see  what  you  was 
doing";  witness  says  that  is  all  he  could  tell;  that  they  had 
some  further  words,  and  defendant  went  up  the  street.  Wit- 
ness says  that  at  that  time  he  complained  to  defendant  of  his 
relations  with  Mrs.  Ruhl;  that  he  told  him  very  plain;  that 
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he  again  told  him  to  leave  the  place  and  stay  away ;  that  he 
said,  ''Now,  Hall,  tomorrow  morning  I  want  you  to  take  every- 
thing out  of  here  that  belongs  to  you  and  get  out  and  stay 
out/'  And  defendant  said,  ''I  will/'  That  witness  went 
back  to  his  work  about  three  o'clock  that  night.  This  trans- 
action is  not  denied.  The  son  testified  for  the  defendant  to 
taking  the  loaded  revolver  from  Ruhl  at  this  time. 

Witness  testifies  to  another  transaction:  when  he  came 
home  from  Deep  Biver  Sunday  evening  after  dusk,  before  the 
Fourth  of  July,  he  was  informed  by  one  of  the  children  that 
his  wife  was  at  church;  that  he  started  up  the  street  and 
saw  his  wife  and  defendant  coming  under  the  electric  light, 
and  the  little  girl  some  forty  or  fifty  feet  ahead;  that  he 
thought  they  were  locked  arms,  but  that  they  both  denied  it 
when  later  he  accused  them  of  it;  that  they  came  as  far  as 
the  alley,  and  defendant  said  to  her,  ''You  go  on,"  and  she 
went  on  ahead  to  the  little  girl,  and  defendant  stopped  in  the 
alley  a  little  while  and  then  went  down  the  street;  that 
defendant  did  not  know  witness  was  there  at  that  time ;  that 
in  the  spring  of  1913,  until  after  July  4th,  he  was  working 
nights  at  the  freight  depot,  except  a  few  days  he  was  working 
in  the  day;  that  one  night  in  June,  1913,  he  worked  during 
the  day  and  was  at  home  at  night ;  that  he  did  not  room  with 
his  wife  after  the  fore  part  of  February,  1912;  that  he  took 
another  room  and  his  wife  remained  in  the  one  they  had 
occupied ;  that  after  his  wife  refused  to  room  with  him  a  hook 
and  eye  was  put  on  the  inside  of  the  sliding  door  to  her  room ; 
that  on  the  night  of  June  17,  1913,  which  is  the  time  the 
alleged  crime  was  committed,  that  he  wert  to  bed  about  nine 
o'clock,  but  it  was  so  warm  in  the  room  that  he  went  out  in 
the  yard  to  lie  down  on  the  lawn;  that  he  took  a  nap  and 
woke  up  about  ten  o'clock  and  saw  a  man  dart  along  in  the 
shade  of  the  trees,  and  that  he  knew  who  it  was ;  that,  instead 
of  going  to  bed,  he  went  into  the  basement  to  wait  and  see 
what  the  man  was  prowling  around  for,  as  he  puts  it;  that 
he  thought  he  saw  defendant  about  ten  o'clock  that  night  on 
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hiB  premises ;  that  after  he  went  to  the  basement  he  waited  a 
long  time  by  the  door  that  came  in  from  the  ontside;  that 
abont  one  o'clock  in  the  morning  a  man  darted  in  the  base- 
ment all  crouched  up  and  stood  there  maybe  two  minutes, 
without  seeing  witness,  and  got  out  the  cellar  way  and  raised 
his  hands  as  though  he  was  going  to  raise  them  on  the  window 
sill ;  that  the  window  he  saw  him  raise  his  hands  to  was  the 
sill  in  his  wife's  room  above  the  basement;  that  from  ten 
o'clock  until  one  o'clock  that  night,  while  waiting,  he  heard 
someone  walking  across  the  floor  back  and  forth  in  his  wife's 
room. 

''Q.  When  Hall  raised  his  hands  to  the  sill  of  your  wife's 
window,  tell  the  jury  what  he  did  afterwards. 

''A.  Well,  he  seemed  to,  as  soon  as  I  got  up  off  the  wood 
and  picked  up  the  axe,  and  I  suppose  I  made  a  little  noise, 
and  he  seemed  to  turn  around  this  way  to  look  down  and  see 
what  the  noise  was,  and  I  struck  at  him  with  the  axe  then, 
and  he  came  down  in  the  cellar  way  and  we  grappled  there 
and  had  quite  a  tussle.  As  I  saw  Mr.  Hall's  hands  stretched 
out  to  the  sill  at  the  window  and  I  struck  at  him,  he  jumped 
in  the  cellar  way  and  grappled  with  me,  and  he  got  the  axe 
away  from  me,  he  got  me  by  the  throat  and  got  me  back 
against  the  cellar  wall  and  choked  me  until  my  daughter  came. 
He  told  me  to  shut  up  and  not  make  any  noise.  The  window 
that  I  have  testified  Hall  was  reaching  for  in  my  wife's  room 
is  just  west  of  the  sloping  entrance  to  the  cellar  and  is  four 
feet  or  more  from  the  ground.  I  couldn't  say  whether  the 
window  was  raised  or  lowered  during  the  time  I  was  in  the 
basement.  Hall  is  rather  a  tall  man,  and  when  he  went  out 
to  this  west  window  and  was  reaching  up  I  was  right  there  in 
the  cellar  doorway.  I  had  the  axe  in  one  hand ;  he  was  a  little 
sideways  to  me,  reaching  up ;  I  stood  there  scarcely  any  time 
at  all  watching  him.  When  I  made  the  move  he  seemed  to 
turn  around  to  see  where  the  noise  was,  and  I  struck  at  him 
with  the  axe.    I  hit  him  with  the  axe,  but  don 't  know  where. 
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I  was  trying  to  hit  him.  After  I  struck  him  with  the  axe  he 
grappled  with  me  right  in  the  entry  way  and  we  clinched  on 
that  slope,  and  when  we  got  inside  the  door  he  had  the  axe 
from  me  before  my  daughter  came  down.  Some  of  the  young 
folks  were  out  on  the  lawn  or  steps  in  front  of  the  house  at 
ten  o'clock  and  up  to  one  o'clock.  I  called  for  my  daughter, 
Ruth,  and  she  came  while  defendant  had  me  by  the  throat. 
She  jumped  down  in  the  cellar  way  and  struck  him  in  the  face 
and  he  let  loose  of  me  then.  Defendant  had  hollered  for  Mrs. 
Ruhl.  She  came  right  down;  and  he  says,  'Oh,  don't  leave 
me,  Mrs.  BuhL'  Will  Brand  also  came  into  the  basement 
during  the  trouble.  The  furnace  room  is  west  of  the  wood 
room  where  I  was.  The  stairs  lead  up  from  the  furnace  room 
to  the  first  story.  There  is  an  electric  light  in  the  furnace 
room  and  the  switch  is  at  the  head  of  the  stairs  on  the  first 
floor.  My  wife  came  down  into  the  furnace  room  through  the 
inside  stairway.  I  think  Mrs.  Ruhl  got  there  a  little  before 
the  children.  I  asked  him  two  or  three  times  what  his  busi- 
ness was  there  and  what  he  wanted,  and  he  wouldn't  tell  me 
anything,  and  we  commenced  cursing  each  other.  He  went 
out  of  the  cellar  with  Will  Brand." 

Witness  describes  the  house  and  says  a  person  could 
easily  enter  his  wife's  room  by  entering  the  cellar  door  and 
going  up  stairs.  The  house  is  a  large  house,  sixteen  or  ^eighteen 
rooms.  On  cross-examination,  he  testifies  that  defendant 
came  in  the  basement  with  a  rush,  in  a  crouched  position,  and 
that  at  that  time  the  basement  was  dark  and  defendant  could 
not  have  known  at  first  that  witness  was  in  the  basement; 
that  after  defendant  had  been  in  the  basement  about  two 
minutes  he  went  out  and  to  the  window  and  witness  raised  up 
and  got  a  little  closer  to  the  cellar  door;  that  he  followed 
defendant  right  to  the  doorway  where  he  could  hear.  That 
up  to  the  time  witness  struck  defendant  with  the  axe  defend- 
ant had  not  said  anything  and  had  not  called  anyone  nor 
thrown  anything  against  the  house  or  window  or  anything  of 


232  Statb  v.  HAiiU  [168  Iowa 


that  kind  He  teadfies  that  he  and  hia  wife  had  not  had  any 
trouble  for  five  years  before  February;  he  is  not  certain 
whether  his  wife  told  him  about  February  that  his  being 
intoxicated  with  Bums  and  his  brother  was  the  reason  for  her 
refusing  to  allow  him  to  stay  in  her  room  any  longer.  He 
says :  ^ '  That  drinking  business  was  nothing  but  a  little  talk 
put  up  for  an  excuse."  Witness  testifies  that  after  the  con- 
versation he  had  with  defendant  in  which  certain  things  were 
called  in  question,  he  told  defendant  he  had  had  trouble  with 
his  wife  and  asked  defendant  to  talk  to  her  and  use  his 
friendly  ofiSces  to  try  and  fix  up  the  family  difficulties  between 
Ruhl  and  his  wife. 

' '  I  knew  he  had  upset  things,  I  thought  maybe  he  could 
right  them  again  if  there  was  any  manhood  to  him.  I  knew 
there  was  talk  about  defendant  and  my  wife,  and  at  one  time 
I  told  him  there  was  talk ;  I  did  not  see  defendant  touch  my 
wife  or  caressing  or  fondling  her.  At  one  time  in  February 
my  brother  brought  whisky  to  the  house,  and  he  and  I  and 
Bums  and  Arthur  Hall,  a  son  of  defendant,  drank  it ;  my  wife 
censured  me  for  it  the  next  day;  it  was  after  that,  but  I  don't 
know  whether  it  was  at  that  time,  it  was  following  it  anyhow, 
that  she  said  I  should  stay  out  of  her  room;  defendant  and  I 
had  no  words  of  any  kind  until  July,  1912,  that  I  remember 
of.  I  saw  her  do  things  that  I  didn't  think  looked  proper  to 
me.  At  the  time  of  the  encounter  between  defendant  and 
myself  I  did  not  hear  my  wife  get  out  of  bed ;  I  did  not  hear 
the  cellar  door  open ;  I  think  the  first  I  knew  was  when  the 
light  was  turned  on." 

On  re-examination,  witness  says  he  never  saw  defendant 
kiss  his  wife,  and  that  when  he  said  he  did  not  see  any 
improper  relations  between  them  he  meant  no  adulterous  rela- 
tions; that  he  has  not  drunk  to  exceed  a  half  pint  of  intoxi- 
cating liquors  in  two  years ;  that  he  has  never  been  a  drinking 
man  to  any  extent:  that  he  has  not  been  drunk  in  ten  years : 
that  they  used  to  keep  a  little  beer  during  tne  summer  ]& 
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hot  weather  and  that  his  wife  drank  some  of  it.  He  testifies 
that  his  wife  was  a  ^ood  mother  to  the  children  during  the 
time  they  were  married  and,  as  far  as  he  knows,  was  a  woman 
of  good  moral  character.  That  he  never  accused  her  of  want 
of  chastity.    He  says  further : 

''That  night  after  I  found  Hall  in  the  basement  I  started 
down  town,  and  I  hesitated.  'Now,'  I  says  (to  her)  'look  here, 
if  you  want  to  drop  this  thing  and  give  up  that  man  and 
shun  him,  we  will  drop  everything  and  live  like  we  used  to 
live  together  and  say  nothing  about  nothing.'  At  that  time 
I  was  willing  to  drop  everything,  willing  to  resume  my  rela- 
tions with  her  of  husband  and  wife,  regardless  of  anything 
that  may  have  happened  between  Hall  and  her.*' 

Witness  testifies  that  at  a  prior  hearing  he  testified  that 
defendant  was  not  trying  to  get  into  the  building  from  below 
when  he  struck  defendant,  but  that  when  defendant  put  his 
hand  up  on  the  window  sill  he  supposed  defendant  was  going 
to  jump  in  the  window. 

Ruth  Buhl,  a  daughter  of  L.  O.  Buhl  and  wife,  twenty- 
one  years  of  age,  testifies  that  she  was  at  home  on  a  vacation 
June  17,  1913,  and  that  she  and  Brand  and  some  others  were 
out  on  the  lawn  northeast  of  the  house  earlier  in  the  evening, 
and  that  she  and  Brand  went  into  the  basement,  and  corrob- 
orates prosecuting  witness  as  to  the  transaction  in  the  base- 
ment. That  while  sitting  on  the  embankment  northeast  of 
the  house  she  could  almost  see  the  north  of  the  house;  did 
not  see  anybody  before  she  went  into  the  basement ;  there  are 
some  evergreen  trees  and  a  hedge  growing  north  of  the  house 
and  come  almost  up  to  the  cellar  way;  that  there  is  a  little 
bank  near  the  door  on  each  side  of  the  entrance  to  the  base- 
ment which  comes  right  up  to  the  door,  and  a  brick  wall  on 
the  sides  of  this  entrance.  A  part  of  the  young  people  went 
away  between  eleven  and  twelve  o'clock,  and  before  they  left 
they  were  having  a  jolly  time  talking,  etc. 

Will  Brand,  who  followed  Buth  into  the  basement,  testi- 
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fied  substantially  as  the  others  as  to  the  transaction  in  the 
basement,  and  further,  that  the  light  was  turned  on  when  he 
was  about  half  way  to  the  house ;  went  into  the  basement  from 
the  north ;  that  when  he  first  went  in  defendant  turned  from 
Ruhl  and  picked  up  a  stick  of  wood  and  witness  took  it  away 
from  him ;  Mrs.  Buhl  was  standing  in  the  doorway ;  when  he 
first  went  in  he  thinks  Mrs.  Buhl  was  coming  down  the  stairs ; 
that  before  the  light  was  turned  on  he  heard  Buhl  asking 
defendant  what  he  was  doing  there  breaking  up  his  home; 
did  not  hear  any  response  from  defendant.  While  in  the 
basement  witness  asked  Mrs.  Buhl  to  go  up  stairs;  she  shook 
her  head  and  would  not  go;  when  witness  asked  Mrs.  Buhl 
to  go  up  stairs  defendant  stepped  toward  her  and  told  her 
not  to  go,  not  to  leave  him,  and  she  said  she  would  not.  When 
defendant  stepped  toward  Mrs.  Buhl,  Mr.  Buhl  stepped 
towards  defendant  and  tried  to  hit  him  and  told  him  to  get 
away  from  his  wife,  called  him  a  name,  and  witness  stepped 
between  them  again ;  he  took  defendant  by  the  arm  and  took 
him  out  of  the  cellar  to  the  sidewalk ;  while  doing  this  defend- 
ant told  witness  that  he  came  for  his  son's  straw  hat,  or 
Stanley's  straw  hat;  Stanley  was  a  son  of  defendant;  when 
they  got  to  the  sidewalk  defendant  asked  if  his  head  was  cut, 
and  witness  told  him  not  very  bad,  and  told  him  he  had  better 
leave  or  Mr.  Buhl  would  kill  him. 

Witness  Ed  Hickey  testifies  to  seeing  defendant  and  Mrs. 
Buhl  together  in  July  or  August,  1912.  He  testifies  as  to 
this  transaction,  substantially:  It  was  about  three  o'clock  in 
the  afternoon  Sunday.  I  was  going  to  what  they  caU  the  Park 
Addition  to  Belle  Plaine.  It  was  then  the  Bowers  orchard. 
I  met  Mr.  Bowers  in  his  orchard.  We  together  walked  to  the 
north  end  of  his  land  which  is  bounded  by  Twenty-first  Street, 
from  there  we  walked  to  the  comer  of  his  land,  following 
along  an  osage  fence,  and  I  saw  Mr.  Hall  and  Mrs.  Buhl  in 
the  center  of  the  road.  Bowers  was  with  me.  At  that  time 
that  park  was  not  built  up;  the  last  house  was  Nineteenth 
Street.    North  of  this  place  was  all  farm  land,  and  on  the 
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south  is  a  twelve-acre  orchard.  At  the  place  they  were  the 
road  was  not  used  very  much;  on  each  side  the  road  is 
grown  up  with  underbrush  and  weeds ;  when  we  came  in  sight 
Hall  moved  to  the  north  of  the  road  and  entered  the  under- 
brush or  weeds  and  concealed  himself,  or  nearly  concealed 
himself;  his  body  was  down  in  the  weeds.  Mrs.  Ruhl  walked 
immediately  east  down  the  road.  They  immediately  separated 
when  Mr.  Hall  turned  north  and  Mrs.  Ruhl  east.  When  I 
first  saw  them  they  were  a  few  feet  west  of  the  bridge ;  they 
were  not  standing  any  closer  together  than  people  would 
naturally  stand  when  they  were  talking  together.  I  did  not 
observe  anything  else  but  their  standing  talking. 

Witness  Bowers  corroborates  Hickey  as  to  this  trans- 
action, and  says  further,  that  when  defendant  and  Mrs.  Buhl 
separated  they  went  in  opposite  directions;  that  there  was 
shrubbery  there  and  tall  weeds  probably  four  or  five  feet  high. 
After  Hall  crossed  the  street,  or  road,  he  disappeared. 

Mrs.  Ruhl,  testifying  as  a  witness  for  the  defendant,  gives 
this  version  of  the  transaction  just  referred  to.  In  explana- 
tion of  their  meeting,  she  says : 

''I  always  had  lots  of  flowers.  He  had  asked  me  for  a 
bouquet  to  take  to  a  sick  lady,  and  I  said  I  was  going  to  a 
neighbor's  and  if  he  came  to  the  house,  there  had  been  so 
much  said,  I  would  just  hand  it  to  him;  as  I  went  to  the 
corner  he  was  there.  I  went  on  and  I  don't  know  where  he 
went  to,  but  there  was  nothing  said  where  we  should  meet. 
There  was  no  talk  of  a  private  nature  between  us.  I  went  to 
this  neighbor's  a  short  distance  beyond  the  bridge.  I  saw 
Hickey  and  Bowers  when  I  left  my  house,  saw  them  most  of 
the  time  I  was  going  there;  I  can't  say  whether  Mr.  Hall  was 
rooming  at  our  house  at  that  time  or  not;  I  think  he  was." 

Counsel  for  defendant  say  that,  as  there  was  no  impro- 
priety shown  between  defendant  and  Mrs.  Ruhl  at  this  time, 
there  was  no  occasion  for  defendant  hiding  in  the  weeds,  and 
say  that  it  was  a  foolish  thing  for  defendant  to  do.    But  we 
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are  impressed  with  the  thought  that,  taking  all  the  circum- 
stances in  the  case  together,  the  argument  that  it  was  a  foolish 
thing  for  him  to  do  is  not  a  complete  or  satisfactory  explana- 
tion of  his  conduct  at  that  time. 

Whitfield  Ruhl,  a  son  of  the  Buhls^  corroborates  his 
father  as  to  some  of  the  transactions  occurring  at  the  home 
while  defendant  roomed  there;  heard  defendant  call  his 
mother  a  jewel  more  than  once.  He  knows  of  defendant 
reading  to  his  mother  at  a  late  hour  of  the  night  while  de- 
fendant was  rooming  there  more  than  once.  On  cross-exami- 
nation, says  that  his  relations  with  his  mother  are  good  and 
that  he  respects  her;  that  when  defendant  was  reading  his 
mother  seemed  to  be  listening,  and  the  others  present  were 
not  always  doing  so ;  that  they  were  sometimes  reading  some- 
thing else.  He  testifies  that  on  one  occasion  he  saw  defendant 
and  Mrs.  Buhl  coming  out  of  a  room  up  stairs  in  the  daytime ; 
did  not  know  when  they  went  in  the  room,  but  saw  them  come 
out  together ;  that  his  mother  took  care  of  the  room ;  that  he 
was  away  from  home  much  of  the  time  in  the  last  two  years. 

Frank  Boody,  a  farmer,  living  seven  miles  in  the  country 
from  Belle  Plaine,  testifies  that  he  had  known  defendant  for 
twelve  or  fifteen  years;  that  he  saw  defendant  on  the  train 
in  April,  1913,  when  they  were  coming  from  Marshalltown ; 
that  he  got  off  the  train  at  Belle  Plaine,  and  saw  defendant 
up  the  street  after  he  got  off;  it  was  between  twelve  and  two 
o'clock  in  the  morning;  that  he  got  his  horse  and  buggy  at 
the  feed  shed  and  overtook  defendant  as  he  was<  going  north; 
that  the  last  he  saw  of  defendant  he  was  on  the  premises  of 
Mr.  and  Mrs.  L.  O.  Buhl;  that  he  was  going  up  the  street 
and  turned  on  the  premises;  saw  him  after  he  got  on  the 
premises ;  that  it  is  quite  a  little  ways  from  the  depot  to  the 
Buhl  house.    This  transaction  is  not  denied  by  anyone. 

Witness  Brown  says  that  he  passed  the  Buhl  property 
about  July  or  August,  1911,  about  ten  or  eleven  o'clock  at 
night,  and  saw  defendant  and  Mrs.  Buhl  tolerably  close 
together  on  the  lawn  at  the  Buhl  home,  about  fifty  feet  from 
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the  house ;  that  Mr.  Buhl  was  not  there,  and  there  was  no  one 
else  there  close  to  them ;  there  were  other  people  on  the  side- 
walk about  fifty  feet  from  them.  Defendant  and  Mrs.  Ruhl 
were  about  six  or  eight  feet  from  the  walk  on  the  edge  of  the 
lawn;  they  were  about  three  feet  apart. 


li 


I  spoke  to  Hall  and  he  joined  me  and  we  went  out  in  the 
street.  It  was  not  a  very  pleasant  evening;  it  had  been  rain- 
ing and  stormy." 

Witness  Osbom  testified  that  he  lived  about  six  blocks 
from  the  Buhl  home ;  that  about  the  year  1910,  at  about  eleven 
o'clock  at  night,  as  he  and  his  wife  were  going  home  from 

town,  his  wife  became  frightened  at  someone 
'  evidence :'  par-    in  the  shrubbery  by  the  side  of  the  walk, 

tlal    or   iodefl-  "^       "^  ' 

cation**©? per-     ^^^^^ting  it  was  a  drunken  man;  that  they 
•fbiity.*"  went  on  home,  and  witness  came  back  to  the 

place  in  the  comer  of  the  yard  behind  an 
evergreen  bush  and  some  other  shrubbery  and  stood  there  and 
listened  and  heard  people  talking ;  that  he  heard  what  he  took 
to  be  a  lady  saying,  ''Quit,"  several  times,  and  heard  a  man 
say  that  the  Good  Lord  would  forgive  them  for  something;  ''I 
don't  know  what;  can't  word  it  just  exactly  as  he  did;  saw 
a  man  and  woman ;  they  left  that  place  and  walked  away  to- 
gether, going  west.  The  Buhl  home  is  west  of  there,  north 
and  west.  There  was  an  electric  light  on  top  of  the  hill.  I 
saw  the  man  and  woman  at  a  distance  under  the  electric 
light.  I  recognized  the  man  and  woman  in  my  own  mind 
as  Mr.  Hall  and  Mrs.  Buhl." 

On  cross  examination,  says  that  he  told  Mr.  Snyder 
(counsel  for  defendant)  that  he  could  not  swear  that  the 
parties  he  saw  were  defendant  and  Mrs.  Buhl,  only  in  his 
own  mind. 

''Mr.  Snyder  asked  me  what  I  knew  about  it,  and  told 
me  that  Mr.  Hall  denied  ever  being  there,  and  I  says,  'Mr. 
Snyder,  if  it  wasn't  Mr.  Hall  and  Mrs.  Buhl,  it  was  their 
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ghosts. '  I  told  him  I  wouldn  't  swear  only  in  my  own  mind, 
as  what  I  believed.  I  told  Mr.  Snyder  at  that  time  that  I 
had  been  at  Mr.  Tobin's  ofiSee;"  says  he  told  Mr.  Tobin  that 
he  was  not  sure  as  to  the  identity  of  the  persons ;  that  Tobin 
told  him  that  he  did  not  want  witness  to  say  anything  except 
the  absolute  truth. 

**At  the  time  of  the  conversation  with  Mr.  Snyder,  he 
was  acting  as  my  attorney,  and  is  now.  I  was  perhaps  fifty 
or  sixty  feet  from  the  parties  when  I  heard  the  talk  between 
them.  I  heard  plainly  what  I  have  testified  to,  but  don't 
know  as  I  heard  every  word  they  said.  When  I  saw  them 
under  the  electric  li^ht  they  were  not  quite  a  block  distant. 
They  were  going  from  me,  with  their  backs  to  me.  I  could  not 
see  their  faces,  and  did  not  at  any  time.  My  recognition  is 
based  only  on  their  forms.  The  electric  light  was  an  incan- 
descent light,  not  an  arc,  and  is  on  a  pole  in  the  middle  of  the 
road.  I  told  my  wife  who  the  parties  were  at  the  time.  I  do 
not  say  who  it  was  now.  I  said  who  I  believed  it  was.  I  will 
not  swear  now  positively  that  it  was  Mr.  Hall  or  Mrs.  Buhl." 

It  is  contended  by  appellant  that  the  court  erred  in  ad- 
mitting any  part  of  the  testimony  of  this  witness.  While  the 
witness  did  not  positively  and  definitely  identify  the  man 
and  woman  he  heard  talking  behind  the  shrubbery  as  the 
defendant  and  Mrs.  Ruhl,  and  under  the  circumstances  could 
not  do  so,  still  the  weight  of  his  testimony  was  for  the  jury. 
It  is  very  material,  if  true. 

The  witnesses  testifying  for  the  defendant  were  Mrs. 
Ruhl  and  two  sons  of  the  defendant. 

Mrs.  Ruhl  testifies  at  length  and  explains  some  of  the 
circumstances  referred  to  in  the  evidence,  and  contradicts 
her  husband,  son  and  daughter,  and  other  witnesses,  as  to  the 
circumstances  testified  to  by  them  tending  to  show  improper 
conduct;  gives  her  version  of  the  drinking  habits  of  her  hus- 
band and  his  treatment  of  her ;  says  that  she  had  no  improper 
relations  with  defendant  at  any  time ;  says  that  when  her  bus- 
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band  treated  her  badly  she  took  care  of  herself;  that  iu 
February,  1912,  she  pat  a  hook  and  eye  on  the  inside  of  the 
door  of  her  room  and  refused  to  permit  her  husband  to  occupy 
the  room  with  her  after  that;  that  this  was  because  of  his 
drinking;  does  not  know  of  his  drinking  the  last  year;  that 
defendant  had  nothing  to  do  with  her  breaking  off  her  rela- 
tions with  her  husband ;  that  at  times  her  husband  was  pres- 
ent when  defendant  was  reading  books  and  made  no  objection, 
and  even  asked  defendant  to  read ;  denies  that  she  was  ever  in 
defendant's  room  with  him;  testifies  that  there  was  no  ar- 
rangement or  previous  understanding  with  defendant  the 
night  of  June  17, 1913 ;  that  she  did  not  know  he  was  in  town 
and  had  not  seen  him  since  August  before ;  that  on  the  night 
of  June  17th  she  was  up  after  she  went  to  bed;  that  her 
daughter  had  come  up  on  the  front  porch  and  she  thought 
that  the  daughter  had  come  in  for  the  night,  and  that  when 
the  daughter  came  in  witness  got  up  and  went  out  because 
she  always  did  when  the  daughter  came  in,  she  would  get  up 
and  go  out  and  sit  down  and  talk  a  few  minutes  before  she 
went  to  bed;  that  on  this  night  she  went  out  and  turned  on 
the  light  and  did  not  find  her  daughter;  that  she  had  gone 
to  bed  and  had  been  dozing ;  denies  that  defendant  ever  called 
her  a  jewel;  says  that  she  did  not  treat  her  husband  coldly 
after  Mr.  Hall  came,  except  as  her  husband  would  make  her 
do  so. 

Arthur  Hall,  a  son  of  defendant,  testified  that  he  lived  at 
the  home  of  the  Buhls  when  his  father  did;  that  he  saw  no 
improper  conduct  between  his  father  and  Mrs.  Ruhl. 

Gluley  Hall,  another  son  of  defendant,  who  lived  at  the 
home  of  the  Buhls  during  the  summer  vacation  of  1912,  and 
another  vacation,  testified  that  when  he  first  went  there  he 
thought  it  was  just  like  home,  everything  was  so  pleasant  and 
nice,  and  so  continued  until  about  the  first  of  August,  or  latter 
part  of  July,  when  he  heard  there  was  trouble ;  testifies  to  the 
revolver  transaction  between  defendant  and  Mr.  Ruhl,  and 
that  he  took  the  loaded  revolver  from  Mr.  Buhl. 
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We  have  not  set  out  all  the  evidence  introduced  on  behalf 
of  the  defendant  nor  as  folly  as  we  would  if  we  were  the  triers 
of  questions  of  fact,  but  enough  to  show  that  if  the  jury  be- 
lieved the  State's  witnesses,  as  they  had  a  right  to  do,  it  is 
enough  to  show  adulterous  disposition  or  feeling  between  de- 
fendant and  Mrs.  Buhl  prior  to  the  time  of  the  transaction  in 
question  and  enough  to  sustain  the  finding  of  the  jury  that 
the  purpose  and  intent  of  the  defendant  in  entering  the 
building  was  adultery.  There  is  nothing  in  the  evidence  tend- 
ing to  show  any  other  purpose  or  intent,  unless  it  is  his  state- 
ment that  he  went  in  to  get  his  hat.  There  is.  evidence  in  the 
record  to  show  that  defendant  did  leave  some  things  at  the 
Buhl  home  when  he  left,  but  they  were  up  stairs,  or  in  the 
attic.  The  jury  could,  of  course,  have  believed  the  defendant's^ 
explanation,  if  they  had  been  credulous  enough  to  do  so,  but 
we  think  they  were  justified  in  finding  that  he  did  not  go  into 
the  basement  of  the  dwelling  house  of  another  person  at  one 
o'clock  in  the  morning  for  the  purpose  of  getting  an  old  hat 
he  had  left  there.  Of  course,  there  are  circumstances  shown 
which  of  themselves  would  not  be  sufficient  to  show  improper 
conduct,  and  might  be  proper  enough;  but,  taking  the  cir- 
cumstances all  together,  we  are  satisfied  that  the  evidence  was 
sufficient.  If  the  State's  evidence  is  true,  defendant  and  Mrs. 
Buhl  clearly  exceeded  the  bounds  of  propriety.  She  knew 
that  people  were  talking  about  her  and  about  the  defendant, 
and,  after  her  husband  had  protested  to  both  of  them  in 
regard  to  the  matter,  they  both  continued  in  the  same  way. 

3.  Appellant  contends  that  the  court  erred  in  failing  to 
give  an  instruction  on  the  question  of  abandonment  of  any 
criminal  intent  on  the  part  of  the  defendant  when  he  left  the 

basement  of  the  Buhl  home  and  that  the  evi- 
abanionmS?  *  ^®°^®  showB  he  did  not  re-enter  said  building 
parpOT?.*"**       that  night  in  pursuance  of  the  crime  charged, 

to  wit,  adultery.    But  we  think  there  is  no 
evidence  tending  to  show  an  abandonment  until  after  defend- 
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ant  was  strack  with  the  axe  by  Buhl.  Up  to  that  time  defend- 
ant had  not  seen  and  did  not  know  of  the  presence  of  Mr. 
Buhl,  and  the  whole  transaction  occurred  in  a  brief  space  of 
time  and  should  all  be  considered  as  one  transaction.  The  win- 
dow which  it  is  claimed  defendant  was  reaching  up  to  was 
dose  to  the  baaement  entrance,  and,  as  stated,  there  is  nothing 
to  indicate  that  defendant  abandoned  his  purpose  to  enter  the 
house  or  his  intention  to  commit  adultery  until  Buhl  struck 
him  with  the  axe. 

4.  It  is  contended  by  appellant  that  the  court  erred  in 
use  of  the  words  ''all  contrary  to  law"  in  the  first  instruc- 
tion. The  court  did  not  set  out  in  the  instructions  a  copy 
5   CkiMWAL  ^'  ^^^  indictment,  but  stated  only  the  sub- 

tion«:*2BtSg  stance  of  it,  and  stated  what  the  charge  was, 
niM 'of^e^ '  And  ^^^^  ^^6  defendant  was  accused  of  enter- 
phrweoiogy.  ^^  ^j^^  building  with  intent  to  commit  a  pub- 
lic offense,  to  wit,  adultery,  etc.,  all  contrary  to  law.  The 
indictment  charged  that  the  acts  alleged  therein  were  all  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, etc.  The  statement  complained  of  in  the  instruction 
is  no  more  than  setting  forth  this  same  idea,  and  the  objection 
thereto  is  without  merit. 

5.  Instruction  No.  5  is  complained  of.    It 
®-  .^•*'7«i;«,.      is  as  follows : 

lAW :  iDstruc- 
tlom :   quoting 

SS^uity.  ''"^^^  Statute  of  this  state  provides  that 

if  any  person,  with  intent  to  commit  a  public 
offense,  in  the  da3rtime,  break  and  enter,  or  in  the  night-time 
enter,  without  breaking,  any  dwelling-house,  he  shall  be  pun- 
ished as  by  law  provided. ' ' 

It  is  said  that  including  the  words  ''breaking  and  enter- 
ing in  the  daytime"  is  a  part  of  the  charge  in  this  case,  which 
was  for  an  entirely  different  offense.  The  instruction  is  in 
the  language  of  the  statute,  and,  while  the  words  referred  to 

were  not  necessary,  it  was  merely  superfluous  and,  as  the 
Vol.  168  !▲.— 16 
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other  instructions  fully  covered  the  law  as  applied  to  the 
issues,  there  could  be  no  prejudice  to  the  defendant. 

The  appellant  also  complains  of  this  instruction,  in  that, 
as  he  claims,  it  assumes  as  a  matter  of  law,  that  any  entering 
without  breaking  in  a  dwelling-house  shall  be  punishable  by 

law,  and  that  such  is  not  a  correct  statement 
LAW :  iDstruc-  of  the  law.  But  the  first  part  of  the  instruc- 
mentB  oot  tiou  refers  to  entering  with  intent  to  commit 

included. 

a  public  offense,  so  that  we  think  the  instruc- 
tion is  not  vulnerable  to  the  objection  made.  This  matter  was 
more  fully  explained  to  the  jury  in  other  instructions.  It  has 
been  held  that  in  an  indictment  for  burglary  it  is  not  neces- 
sary to  set  out  the  offense  which  it  is  charged  the  person 
intended  to  commit  with  the  same  particularity  as  for  an 
indictment  charging  such  intended  offense.  State  v.  Mecum, 
95  Iowa  433,  438 ;  4  R.  C.  L.,  page  436. 

What  we  have  said  in  the  last  paragraph  applies,  in  part 
at  least,  to  the  criticism  of  Instruction  No.  9.  It  was  not 
necessary  to  charge  in  the  indictment  the  name  of  the  person 

with  whom  it  is  claimed  the  defendant  in- 
and'infobua-  tended  to  commit  adultery.  In  this  instruc- 
lary:*  Intent  to    tion  the  court  Stated  to  the  jury  that  the 

commit  adul-       . 

tery :  name  of    indictment  does  uot  name  the  person,  but  that 

other  party.  *^  ' 

the  State  presented  its  case  upon  the  theory 
that  the  person  with  whom  defendant  intended  to  commit 
adultery  was  Mrs.  Anna  Buhl,  and  then  stated  what  was  nec- 
essary to  constitute  adultery,  and  that  it  must  be  shown  be- 
yond a  reasonable  doubt  that  defendant  did  enter  the  build- 
ing as  charged,  and  with  the  intent  to  commit  the  crime  of 
adultery  with  Mrs.  Ruhl.  We  have  given  only  the  substance 
of  the  instruction.  The  evidence,  as  we  have  already  stated, 
was  directed  almost  entirely  to  this  question  as  to  their  rela- 
tions, and  there  is  nothing  in  the  record  to  point  to  any  other 
person. 

7.  Appellant's  next  contention  is,  that  the  court  erred 
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in  the  sentence  pronoxinced,  wherein  he  sentenced  defendant 
to  **hard  labor"  for  not  more  than  one  year,  etc.    The  claim 

is  that  there  is  no  provision  in  the  Code  as  to 
sentence :  sentence  to  hard  labor  for  the  alleged  offense. 

hard  labor. 

Code  Sees.  5652,  5657,  and  4791  seem  to  be 
against  appellant's  contention. 

8.  The  seventh  assignment  of  error  is,  that  the  court  erred 
in  giving  Instructions  6,  8,  and  9,  for  the  reason  that  said 
instructions,  taken  together,  contemplate  that  the  offense  of 

entering  without  breaking  a  dwelling-house  in 

'entering:  In-      the  night-time  applies  to  crimes  against  the 

offense'  :  person,  when  as  a  matter  of  fact  and  law,  said 

adultery.  '^  ' 

entering  was  not  an  offense  against  the  person, 
or  against  chastity  but  is  against  property,  and  is  found  in 
the  title  of  the  Code  relating  to  offenses  against  property,  and 
that,  therefore,  the  giving  of  said  instructions  charging 
adultery  as  the  intended  offense  was  not  correct,  and  rather 
it  should  have  been  charged  as  a  larceny. 

There  was  no  evidence  tending  to  show  that  defendant 
intended  to  commit  larceny,  and  it  is  a  question  of  proof, 
although  some  of  the  cases  say  that  there  is  a  presumption 
that  the  •ntering  is  with  intent  to  steal.  But  the  substance  of 
Instruction  No.  6  is  that  before  there  can  be  a  conviction  the 
jury  must  find,  first,  that  defendant  did  enter  the  dwelling- 
house  of  L.  G.  Buhl  in  the  night-time ;  second,  that  such  enter- 
ing was  with  the  intent  on  his  part  to  commit  the  crime  of 
adultery;  and  third,  that  said  dwelling-house  was  the  dwell- 
ing-house of  L.  G.  Ruhl;  that  every  element  must  be  estab- 
lished, and  that  if  the  jury  entertain  any  reasonable  doubt 
upon  any  element,  they  should  acquit.  Instruction  8  states 
that  intent  may  be  shown  by  circumstances,  and  the  ninth 
instruction  has  been  already  referred  to. 

Code  Sec.  4791,  which  the  court  quoted  in  part,  has  been 
already  set  out.  It  provides,  in  substance,  that  if  a  person 
enter  a  dwelling-house  in  the  night-time,  with  intent  to  com- 
mit a  public  offense,  he  shall  be  punished.     Adultery  is  a 
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public  offense.    Entering  with  intent  to  commit  adultery  is 
punishable  as  burglary.    State  v.  Mecum,  supra. 

The  evidence  sustains  the  verdict,  and  there  is  no  re- 
versible error.    The  judgment  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Willum  Eirk,  Appellant. 

OSIMINAL  LAW:     Belf-Defensa — ^Defendant  the  Aggreawir— Avoid- 

1    lug  Keceflslty  to  XUl-^nry  C^aestion.     Self-defense  does  not 

justify  a  homicide  if  defendant  is  the  aggressor,  or  if  he  failed 

to  do  everything  in  his  power,  consistent  with  his  safety,  to 

avoid  the  danger  and  avert  the  necessity  of  killing. 

PRINCIPLE  APPLIED:  Defendant,  45  years  old  and  a  good 
shot,  killed  his  wife,  who  was  somewhat  older,  he  weighing  130 
pounds,  she  160  pounds.  Divorce  proceedings  brought  by  her  and 
consequent  bad  feeling  existed.  He  armed  himself  with  a  re- 
volver, and,  ostensibly  to  buy  a  cigar,  went  across  the  street, 
where  his  wife  was.  A  quarrel  ensued.  He  accused  her  of 
lying.  She  left  the  store  for  her  home  500  feet  distant.  Defend- 
ant followed  on  opposite  side  of  street.  She  walked  rapidly  and 
dared  defendant  to  come  over.  Defendant  replied:  "Never 
mind,  I  will  get  you  yet.''  Defendant  claimed  he  and  his  wife 
had  arranged  to  meet  at  her  gate  that  evening,  he  having  been 
enjoined  from  going  on  her  premises.  Several  shots  were  heard — > 
some  said  four,  some  five,  some  seven.  The  first  three  shots  came 
in  rapid  succession,  then  a  pause,  then  one,  two,  three  or  four 
shots.  She  had  four  wounds,  two  fatal.  Powder  marks  were 
on  her  person  and  clothing.  Revolver  with  three  empty  and  three 
loaded  shells  lay  near  her  left  hand.  It  was  dark.  No  witness 
except  defendant.  He  claimed  he  was  trying  to  peacefully  adjust 
matters;  that  she  became  very  nervous;  had  her  hands  down  or 
behind  her,  talked  loud  and  stepped  back,  and  calling  him  a 
vile  name,  fired  three  shots  in  his  face,  though  he  was  not  hit. 
He  says  he  slipped  slightly  and  did  not  know  how  many  times 
he  shot.  He  admitted  she  was  within  seven  feet  of  him.  An 
expert  said  the  revolver  must  have  been  within  six  inches  of  her 
person.  She  screamed  immediately  after  the  first  three  shots. 
She  was  somewhat  addicted  to  the  use  of  intoxicating  liquors, 
was  of  violent  temper,  was  jealous  of  him  and  had  threatened 
his  life.    Conflict  as  to  her  peaceable  disposition.    HM,  whether 
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defendant  was  the  assailant  or  whether  he  aeted  in  the  reasonable 
apprehension  of  imminent  peril  to  his  life  or  person  was  fair 
question  for  the  jury. 

OBOflNAL  LAW:     DemonstratiTe  Bridenc^-^Olotliliic  Uentlflca- 

2  tlon  of.  Whenever  an  object  eopfnizable  by  the  senses  has  such 
relation  to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of 
belief  respecting  it,  such  object  may  go  to  the  jury,  provided 
it  is  attended  with  such  showing  that  the  jury  can  judge  of  it 
substantially  as  it  was  when  the  fact  in  dispute  arose, 

PBINCIPLE  APPLIED:  In  instant  case,  above  rule  held 
violated  as  to  certain  clothing  but  error  held  non-prejudicial, 
because  the  killing  was  admitted  and  the  only  inference  possible 
to  be  drawn  from  the  clothing  of  deceased  was  from  powder 
marks  on  the  waist,  which  was  sufficiently  identified  as  to  same- 
ness of  condition. 

HOMICQ[DE:    Ezpsirt  Oplnioxi— Recent  Tiziiig  of  Ghm— AdmisiiliUlty. 

3  The  opinion  of  an  expert  must  be  based  on  a  condition  existing 
at  the  very  time  in  issue. 

PRINCIPLE  APPLIED:  Defendant  claimed  that  deceased 
fired  at  him  and  that  he — defendant — ^fired  in  self-defense.  A 
revolver,  partly  loaded  and  partly  empty,  found  near  deceased's 
left  hand,  was  taken  by  the  coroner  from  the  side  of  deceased 
the  night  of  the  shooting,  examined  by  him,  given  to  the  sheriff 
the  next  morning,  kept  locked  up  by  the  sheriff  in  his  house, 
later  given  for  short  time  to  another  party  who  was  investigating, 
after  which  it  was  delivered  to  another  party,  apparently  the 
prosecuting  attorney.  An  expert  examined  the  gun  some  36 
hours  after  the  death  of  deceased  and  expressed  the  opinion  it 
had  been  very  recently  fired.  Later  he  examined  it  again  and 
at  the  trial  testified  the  gun  had  not  been  fired  as  recently  as 
-  the  day  on  which  deceased  was  killed.  His  last  opinion  was  based 
on  the  dark,  rusty  and  dirty  appearance  of  the  inside  of  the 
barrel  (all  other  evidences  of  firing  having  been  obliterated  by 
handling)  and  on  the  presence  of  rust,  dust,  leaves  like  tobacco, 
a  shred  of  paper,  all  of  which  he  admitted  would  cause  blackness. 
There  was  no  evidence  as  to  how  or  where  it  had  been  kept, 
used  or  carried  or  whether  it  had  been  exposed  to  dampness 
or  dust  prior  to  the  examinations  by  the  expert.  Held,  above 
rule  violated  and  expert  opinion  improperly  received. 

OBIMINAIi  LAW:    Bfifloondnct  of  Jury— ErMninattoa  of  CMe— Hew 

4  Trial.  Misconduct  of  the  jury,  if  of  such  character  that  it  likely 
did  influence  the  result  of  the  trial,  or  this  may  be  said  to  have 
been  reasonably  probable,  is  sufficient  to  demand  a  new  trial. 
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PBINCIPLE  APPLIED:  After  some  deliberation^  the  jury 
procured  a  Code  for  the  sole  purpose  of  learning  the  punishment 
for  the  offenses  charged  and  included  in  the  indictment.  They 
did  not  know  or  learn  of  the  'indeterminate  sentence  law." 
Besulty  erroneous  conception  of  punishment.  Prior  to  this  seven 
had  voted  for  manslaughter,  one  for  second  degree  murder,  four 
for  acquittal.  Verdict,  manslaughter  and  mercy.  Held,  new 
trial  was  necessary. 

Appeal  from  Johnson  District  Court. — ^Hon.  E.  P.  Howell, 

Judge. 

Saturday,  December  19, 1914. 

The  defendant  was  indicted  for  murder  in  the  first  de- 
gree and  convicted  of  manslaughter.  He  appeals. — Reversed 
and  Remanded. 

Oeorge  Cosson,  Attorney  General,  WUey  8,  Rankin,  Spe- 
cial Counsel,  W.  R.  Hart,  and  C.  8.  Ranch,  for  appellee. 

Wade,  Butcher  &  Davis,  0.  A.  Byington,  for  appellant. 

Ladd,  C.  J. — The  defendant  shot  and  killed  his  wife, 
Frances  E.  Eirk,  September  6,  1913,  and  was  put  on  trial  the 
29th  day  of  the  same  month.    He  justified  by  pleading  self 
defense.    They  had  lived  in  Iowa  City  about  a  year  and  one- 
half  and  were  engaged  in  selling  Indian  Medi- 
defen  "^^d         ^^®  remedies,  he  being  of  Indian-Portuguese 
aggreMor*-^®       extraction  and  she  a  French-Canadian.    He 
ce»iity°  tonkin :    ^'^^  f orty-five  years  of  age  and  she  some  years 

jury  question. '     ^jj^j.       gj^^  j^^^  ^^^^  ^^  ^^^j^^  ^^^  divorCC 

and  had  procured  a  writ  of  injunction  restraining  him  from 
visiting  the  premises  previously  constituting  their  home.  Ne- 
gotiations for  the  adjustment  of  her  claim  for  alimony  were 
pending,  though  she  had  declined  an  offer  made  by  him,  and 
his  attorneys  had  advised  him  to  see  his  wife  and  try  to  reach 
an  agreement.  In  the  evening  of  September  6,  1913,  he  had 
been  sitting  on  his  porch  without  coat  and  with  shoes  untied 
and,  at  about  7:30  o'clock,  took  a  revolver  he  had  purchased 
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three  months  before  from  a  dresser  and  walked  across  the 
street  to  Kostal's  store,  ostensibly  to  buy  a  cigar.  His  wife 
who  was  sitting  on  the  store  porch,  went  in  and  a  discussion 
between  them  followed  concerning  some  rent  she  had  collected 
and  the  adjustment  of  her  claim  of  alimony.  Evidence  that 
he  told  her  that  she  had  lied  in  saying  she  had  left  the  rent 
with  her  attorney  was  undisputed  and  the  character  of  their 
controversy  may  be  inferred  from  the  fact  that  Kostal  re- 
quested them  to  leave  the  premises  and  accompanied  her  about 
100  feet  on  her  way  home,  some  500  feet  distant,  while  Kostal 's 
wife  advised  her  to  remain.  The  defendant  went  the  same 
way,  though  out  in  the  street  or  on  the  opposite  side.  She 
appears  to  have  walked  rapidly  and  when  across  an  inter- 
vening bridge  about  200  feet  long,  according  to  Nettie  Eagan, 
then  13  years  old,  dared  defendant,  who  was  on  the  other 
side,  over,  to  which  he  responded:  ** Never  mind  I  will  get 
you  yet."  The  defendant  testified  that  he  told  her  he  wanted 
to  talk  with  her  this  evening  and  that  they  there  arranged  to 
meet  at  her  gate.  After  they  were  there  a  few  minutes,  sev- 
eral revolver  shots  were  heard,  some  witnesses  saying  f our, 
others  five  and  still  others  as  high  as  seven.  When  found  she 
was  lying  on  the  ground  dead  with  four  wounds,  two  of  which 
were  necessarily  fatal.  Two  bullets  entered  the  left  shoulder, 
one  the  neck  and  the  other  the  fleshy  part  of  the  left  arm. 
Powder  marks  were  on  her  clothes  and  person.  A  nickel- 
plated  revolver  with  three  empty  and  three  loaded  shells  was 
lying  in  or  near  her  left  hand.  It  was  dark  and  there  was  no 
eye-witness  other  than  the  defendant.  All  the  witnesses  agree 
that  the  first  three  shots  were  fired  in  rapid  succession  and  that 
then  there  was  a  pause  and  thereafter  one,  two,  three,  or  four 
shots  were  fired,  the  greater  number  fixing  them  as  two  after 
the  pause. 

The  defendant  testified  that  after  a  few  words  had  passed, 
he  had  said: 


ii 


You  know  next  week  that  divorce  case  is  coming  off 
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and  my  purpose  over  here  is  to  compromise,  to  see  if  I  can 
compromise  with  you.  You  seen  your  lawyer  and  I  seen 
mine.  You  know  about  the  property  and  that  is  what  I  want 
to  see  you  about.  My  lawyer  says  to  see  you  if  we  couldn't 
compromise  and  I  said  I  would  be  willing  to  give  you  $1,000 
and  you  get  a  divorce  and  it  would  be  all  right  I  didn't  want 
any  notoriety  at  all.  Enough  notoriety  here  the  way  it  is. 
She  got  awfully  nervous.  She  was  standing  in  the  gateway 
and  stepped  back  just  a  little  bit.  She  had  her  hands  behind 
her  or  down  rather.  Then  she  commenced  awfully  loud.  She 
says,  *I  have  seen  my  lawyer  and  you  seen  your  lawyer,'  she 
says,  'I  will  tell  you  what  I  want.  I  want  $1,500  and  half 
the  medicine  and  the  right  to  sell  my  medicine.'  I  says,  'If 
you  are  going  to  fuss  I  am  going  home.'  She  talked  pretty 
loud.  I  had  my  hand  on  a  picket,  there  was  a  picket  fence. 
It  was  a  little  wider  there  and  a  very  small  terrace  place  any- 
way. She  had  a  gun  and  the  fire  went  right  in  my  face 
almost.  It  was  so  close.  I  had  a  blue  steel  gun  in  my  hip 
pocket  and  I  slipped  just  then.  I  slipped  a  little  just  as  I 
said,  'I  am  going  home,'  and  I  pulled  myself  up  right  by  the 
side  of  the  fence  with  my  hand  on  the  picket.  Before  she 
shot  she  says,  'You  black  son-of-a-bitch,  I  will  get  it  all.'  I 
shot,  I  don't  know  how  many  times.  I  do  not  know  how  many 
times  she  shot.    It  was  all  done  in  a  flash." 

Nettie  Eagan  testified  to  seeing  him  walk  over  to  the 
gateway,  place  his  left  hand  on  his  wife's  right  shoulder,  his 
right  hand  by  his  side  and  that  her  hands  appeared  to  be 
down  and  that  within  three  minutes  she  heard  three  or  four 
shots.  The  defendant  was  known  as  Dr.  Deerfoot  Though 
not  a  practicing  physician,  he  had  traveled  over  the  country 
selling  medicines  for  others  or  himself  since  attaining  matur- 
ity, was  a  good  shot  and  had  married  the  deceased  18  or  19 
years  previous,  she  being  his  second  wife.  She  had  been  a 
snake  charmer  in  a  circus,  was  somewhat  addicted  to  the  use 
of  intoxicating  liquors,  of  violent  temper,  was  jealous  of  him. 
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and  had  threatened  his  life.  The  evidence  was  in  conflict  aa 
to  whether  she  was  peaceably  disposed.  They  were  of  the 
same  height,  she  weighed  160  or  170  pounds  while  his  weight 
was  only  130.  It  is  impractical  to  set  out  all  the  details. 
Enough  of  them  have  been  mentioned  to  indicate  that  the 
issue  of  self-defense  was  for  the  jury.  The  theory  of  appellant 
is  that  his  wife  fired  three  times  and  thereupon  he  discharged 
the  four  bullets  into  her  person.  But  if  she  discharged  the 
revolver,  none  of  the  bullets  hit  him  and  this  he  may  have 
known  before  he  fired.  She  was  within  a  few  feet  of  him  as 
the  powder  on  her  dress  proved  and  he  admitted  she  was 
within  seven  feet.  An  expert  was  of  the  opinion  that  his 
revolver  must  have  been  within  six  inches  of  her  shoulder. 
In  these  circumstances  was  it  necessary  for  him  to  take  her 
life  in  order  to  protect  his  ownt  There  was  a  pause  after 
the  first  three  shots ;  if  she  had  fired  these  did  she  then  quit 
and  if  so,  might  he  not  then  have  seized  her  revolver  rather 
than  have  shot  and  killed  herf  Again,  some  witnesses  testi- 
fied that,  though  in  a  situation  to  hear,  they  heard  but  four 
shots;  if  so,  the  defendant  must  have  fired  them.  The  evi- 
dence tended  to  show  that  she  screamed  immediately  after 
the  first  three  shots ;  if  so,  was  this  because  of  being  wounded 
or  owing  to  fright  when  defendant  drew  his  revolver  f  If  but 
four  shots  were  fired  the  infliction  of  the  wounds  must  have 
occasioned  the  scream.  Moreover,  the  defendant  might  have 
been  found  to  have  armed  himself  with  his  revolver  and  to 
have  gone  over  to  the  store  for  the  purpose  of  interviewing 
the  deceased  and  bringing  on  trouble  and  to  have  followed 
her  home  with  that  purpose  as  well  as  to  talk  with  her  con- 
cemiiig  the  alimony  to  be  allowed  her  in  the  divorce  suit  So 
that  under  the  evidence  the  jury  might  have  concluded  that 
the  deceased  did  not  fire  at  defendant  or  that  if  she  did  fire  he 
could  have  disarmed  her  and  thereby  protected  himself  with- 
out taking  her  life  or  that  because  of  being  the  assailant  he 
could  not  avail  himself  of  the  plea  of  self-defense.  What  we 
have  said  indicates  with  sufiScient  clearness  that  the  finding 
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that  defendant  did  not  act  in  the  reasonable  apprehension  of 
imminent  peril  to  his  life  or  person  has  saeh  support  in  the 
record  as  to  preclude  any  interference  by  this  court 

II.  The  clothes  worn  by  the  deceased  were  introduced  in 
evidence  over  objection  that  they  were  not  shown  to  have  been 
in  substantially  the  same  condition  as  at  the  time  of  the 

shooting.    With  reference  thereto,  the  coroner 

strative^evi^'      testified  that  he  identified  them  without  ques- 

?n|*1dentifl?"     tiou  and  he  was  handed  the  waist  and  ex- 

cation  of.  plained  how  it  was  worn  and  pointed  out 

where  the  bullets  passed  through  it. 

Q.  '*Now  can  you  from  your  knowledge  of  affairs  de- 
termine whether  or  not  those  black  marks,  what  is  this 
black  mark!" 

A.  ' '  These  powder  marks  are  the  same  as  they  were  when 
I  had  the  body  in  my  possession." 

Q.  ''Tell  from  what  knowledge  you  have  of  affairs  what 
those  black  marks  aret" 

A.  ''Powder  marks  show  that  the  gun  must  have  been 
very  close  to  the  body  when  fired." 

Q.  "Now  is  that  in  the  same  condition  at  this  time  that 
it  was  when  you  took  it  from  the  body,  taking  into  considera- 
tion the  effects  of  the  elements  upon  the  blood?" 

A.  "Practically  the  same  condition." 

The  corset  was  then  handed  to  the  witness  and  identified 
as  that  taken  off  the  body  of  the  deceased.  All  the  clothes 
were  then  introduced  in  evidence  over  objection.  None  other 
than  the  jacket  were  shown  to  be  in  the  same  condition  as 
at  the  time  of  the  shooting. 

The  witness  was  asked: 

Q.  "Has  this  clothing  been  in  your  possession  ever 
since?" 

A.  "Why,  I  have  had  it  at  Snyder  Bros,  in  their  pos- 
session." 
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It  is  manifest  that  there  was  error  in  receiving  the  clothes 
other  than  the  jacket  without  any  showing  that  they  were 
in  substantially  the  same  condition  as  when  removed  from  the 
body  of  the  deceased.  However,  as  the  killing  was  admitted, 
the  only  bearing  of  this  testimony  was  with  respect  to  the 
powder  marks  as  tending  to  show  how  near  the  revolver  must 
have  been  at  the  time  of  being  discharged  and,  as  will  be  ob- 
served, these  marks  were  shown  to  have  been  the  same  as 
when  the  coroner  took  charge  of  the  body ;  so  that  while  there 
was  error,  it  was  entirely  without  prejudice. 

III.  Wesley  Eubichek  was  called  as  an  expert  to  testify 
how  recently  the  revolver  found  by  the  body  of  the  deceased 
had  been  discharged.     In  qualifying,  he  testified  that  his 

father  before  him  was  a  gunsmith,  that  he  had 

'  S:pert  ^opin-       manufactured  guns  but  had  ceased  to  do  so 

flrtnp'^ o?°gun :    fivc  years  previous,  that  he  was  "constantly 

handling,  repairing,  and  fixing  guns  that  had 
been  loaded  and  unloaded,  fired  and  not  fired.  ...  If  it 
(barrel  of  the  revolver)  is  not  handled  or  rubbed  off,  it  is  not 
difficult  to  tell  whether  the  revolver  has  been  shot  or  not  within 
a  space  of  3,  4,  or  5  days  after  it  has  been  shot." 

The  revolver  in  question  was  first  examined  by  him  at 
the  sheriff's  office  at  about  eleven  o'clock  in  the  forenoon  the 
Monday  after  the  Saturday  of  the  shooting  and  he  expressed 
the  opinion  to  the  coroner's  jury,  being  there  asked  whether 
he  had  any  way  of  definitely  knowing  for  certain  whether 
the  "Qun  had  the  appearance  of  having  been  fired  say  two 
days  ago  or  four  days  ago  or  six  days  ago."  **It  is  more  in 
two  days  than  it  would  be  later  on.  It  shows  very  recent  fir- 
ing." This  was  changed  somewhat  before  the  grand  jury 
and  on  the  trial  he  testified  that  at  the  first  examination — 

*'The  light  was  rather  poor.  It  was  a  dark  rainy  day. 
The  light  wasn't  very  good  in  the  room.  I  made  a  close  test 
at  another  time  right  after  the  next  day  after  the  coroner's 
jury.    Qot  a  bright  light.    I  had  it  in  the  sheriff's  office.    I 
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couldn't  go  by  the  signs  aronnd  the  cylinder.  They  were  all 
wiped  off.  The  revolver  was  carried  around  in  the  pockets. 
If  there  was  any  signs  of  fresh  shooting,  it  was  wiped  out 
entirely  all  around.  The  only  thing  that  remained  was  the 
inside  of  the  barrel  and  that  inside  of  the  barrel  was  all 
blacf 

Q.  "What  did  that  indicate!'' 

A.  "Now,  that  puzzled  me  because  I  seen  this  cartridge 
that  was  in  there  empty  indicated  smokeless  powder  was  shot 
out  of  it  and  the  barrel  showed  all  black  and  the  smokeless 
powder  when  shot  out  of  the  barrel  wouldn't  make  the  barrel 
black.  Indeed  it  kinda  puzzled  me.  I  went  down  and  asked 
the  sheriff  for  the  loaded  shells  that  were  left  and  those  were 
loaded  with  smokeless  powder." 

Q.  "Qo  on  and  tell  whether  you  made  any  microscopical 
examination  of  the  barrel  and  inside." 

A.  "I  had  a  little  wire  with  a  clean  cloth  and  wiped 
that  sediment  out  and  find  out  whether  there  was  black  powder 
or  smokeless  powder  shot  out,  but  what  I  got  out  was  dust 
and  a  little  foreign  matter  that  is  not  contained  in  powder 
and  the  barrel  looked  bright.  After  that  I  took  and  wiped 
it  out  with  a  clean  piece  of  cloth,  then  I  looked  into  it  with 
a  magnifying  glass  and  found  it  was  mostly  dust,  something 
like  dirt.  Leaves  some  of  it  like  tobacco  or  something,  a  little 
piece  of  paper  and  something  like  thread.  That  is  what  I 
found." 

Q.  "Would  you  say  as  to  whether  that  gun  was  shot 
four  or  five  or  six  days  prior  to  that  timet" 

Q.  "Sixth  day  of  September t" 

A.  "I  believe  it  was  before  that." 

Q.  "How  long  could  you  say  that  the  gun  was  shot  be- 
fore the  6th  day  of  September?" 

A.  "Now,  I  found  by  close  examination  by  the  color  of 
the  cylinder  two  chambers  that  it  was  a  little  different  mark 
than  on  the  barrel." 

Q.  "Find  any  rust  marks!" 
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A.  ' '  There  is  rust  marks  indeed. ' ' 

Q.  ''What  would  you  say  as  to  when  the  gun  was  shot, 
whether  it  was  shot  on  the  6th  day  of  September,  1913  f 

A.  ''By  all  indications  what  I  have  said  and  the  way  the 
gun  looked  to  me  as  I  examined  it  thoroughly  I  could  say  that 
it  was  not  shot  Saturday." 

Q.  "On  the  6th  of  September f' 

A.  "Not  that  barrel'' 

Q.  "Are  you  sure  of  that! *' 

A«  ' '  Tes,  sir. ' '    On  cross-examination,  he  testified : 

"When  it  is  a  recent  firing  you  will  find  marks  all  around 
the  holes  in  the  chamber.  It  will  be  formed  in  a  star  in  all 
directions.  The  explosion  forms  gases.  These  gases  explode 
between  the  barrel  and  they  leave  a  coloring  like  on  the  steel 
where  they  touch.  That  is  caused  by  the  gases.  The  explosion 
of  the  gases  colors  the  surface.  The  color  is  caused  by  recent 
firing.  That  is  a  substance  destroyed  by  touch.  A  mere  touch 
erases  them.  After  a  recent  firing,  if  it  is  touched  in  any  way 
it  destroys  it.  After  it  remains  it  turns  darker.  It  gets 
darker  and  darker  until  it  dries  up.  It  begins  to  darken  after 
a  while,  not  right  away.  A  couple  of  days  it  will  stay  nice 
and  bright.  It  depends  upon  a  great  many  different  condi- 
tions as  to  how  long  it  will  remain  and  how  bright  it  will 
remain.  If  it  is  dry  weather  it  is  likely  long,  but  wet  weather 
will  cause  it  to  form  rust  quick.  The  appearance  you  see  is 
simply  a  little  dust  in  the  color,  that  is  all  that  it  is.  It  is 
bluish  gray  color.  It  is  a  little  more  of  the  grayish  color.  A 
person  who  wasn't  an  expert  would  look  at  one  of  these  things 
and  never  detect  the  difference.    I  can  detect  it.    •    .    . 

"I  had  a  Colt  and  a  Smith  &  Wesson,  different  prices  and 
they  showed  the  same  sign  as  this.  I  made  a  test  as  to  the 
length  of  time  it  would  remain  there.  It  is  along  three,  four 
or  five  days.  The  quality  of  the  steel  would  make  no  differ- 
ence in  the  appearance.  I  did  not  make  any  test  as  to  the 
quality  of  the  steel  in  the  cylinders  of  the  different  guns.  I 
have  no  means  of  making  a  test  of  examining  the  bright  steel 
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gun  again.  It  had  been  fired  just  as  I  said  not  that  night,  a 
few  days  before  that.  The  first  examination,  I  made  no  ex- 
amination of  the  barrel. 

''I  did  the  second  examination.  The  reason  for  the  dif- 
ference in  my  opinion  is  based  on  the  examination  of  the  cylin- 
der alone.  I  mean  the  inside  of  the  barrel.  I  have  no  knowl- 
edge of  how  many  pockets  the  gun  had  been  carried  in  since 
it  had  been  discharged.  I  found  dirt  and  dust  in  the  barrel. 
Don't  know  whether  it  came  from  the  pocket  or  lying  in  the 
dust.  The  dirt  was  there.  That  would  make  a  difference  in 
the  appearance  of  the  barrel.  The  evidence  for  changing  my 
opinion  is  that  the  barrel  was  black.  To  shoot  black  powder 
in  a  barrel  will  blacken  it  and  particles  of  dust  will  cause  it 
to  turn  black.  The  carelessness  with  which  it  is  handled  and 
the  amount  of  dust  you  get  in  the  barrel  materially  cause  it 
to  change,  to  blacken  and  change  its  appearance.  If  you  take 
a  gun  after  it  had  been  shot  and  stick  it  in  the  pocket  and 
get  some  dust  in  the  barrel,  that  would  blacken  the  inside  of 
the  barrel,  if  the  pocket  was  filled  with  dust.  The  character 
of  the  weather  would  not  change  its  appearance  if  you  shot 
smokeless  powder,  not  that  way  in  a  couple  of  days.  I  made 
a  test  of  that  kind.  The  barrel  of  the  gun  on  the  inside  for 
five  or  six  days  would  look  the  same  in  damp  or  clear  weather. 
It  is  constant  process,  but  for  a  while  it  will  remain  about  the 
same,  so  slight  you  could  hardly  detect  it,  but  it  is  a  process 
that  is  going  on  constantly.  It  is  simply  a  matter  of  the  extent 
to  which  it  affects  the  barrel  as  time  goes  on.  When  I  said 
before  the  coroner's  jury  that  the  gun  had  been  recently 
fired  what  puzzled  me  was  the  small  ring  around  or  color 
looked  a  little  brighter  than  the  rest  that  indicated  firing 
within  a  few  days.  Q.  If  that  did  not  indicate  very  recent 
firing.    Tell  me  why  you  said  that,  if  it  didn't!" 

A.  ^'It  indicated  firing,  it  did  indicate  that  little  spot 
what  I  could  detect  by  that  poor  light  without  any  instru- 
ments without  any  appliances  to  make  any  test,  I  had  no 
chance  to  test  it  there." 
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After  stating  that  he  did  not  mention  poor  light  before 
the  coroner's  inquest  he  went  on  to  say  that ' '  If  you  drop  dirt 
in  the  end  of  the  barrel  it  would  show  that  there  was  some  dirt 
part  way  in  it  anyway,  it  would  look  dark,  blacker,  lint  in- 
side of  the  coat  pocket  would  make  it  look  darker  if  plenty 
of  it.  It  covered  the  rifling,  you  could  not  see  the  rifling  at 
all.  There  was  a  lot  of  it  in  the  barrel  of  the  gun  when  I 
examined  it  the  second  time.  ...  I  made  a  test  with  a 
glass  as  I  told  the  jury  and  reached  the  conclusion  that  the 
gun  was  not  fired  September  6th    .    .    /' 

We  have  set  out  this  evidence  in  order  to  indicate  the 
competency  of  the  witness  and  the  plausible,  not  to  say  con- 
vincing, character  of  the  evidence.  As  the  issue  whether  the 
deceased  discharged  the  three  chambers  of  the  revolver  was 
directly  involved,  the  evidence  had  a  direct  and  important 
bearing  on  the  decision  reached  by  the  jury,  and,  if  errone- 
ously received,  must  have  been  extremely  prejudicial.  The 
objection  was  interposed  in  substance  that  the  evidence  failed 
to  indicate  in  whose  possession  the  revolver  had  been  or  that 
it  was  in  the  same  condition  when  examined  as  at  the  time 
of  the  shooting.  This  waa  overruled.  The  coroner  testified 
to  taking  the  revolver  from  the  side  of  deceased,  and  examin- 
ing it  that  evening  and  the  following  morning  and  that  he 
then  handed  it  to  the  sheriff.  The  latter  said  that  he  kept  it 
locked  up  at  his  house  except  when  he  allowed  Burger  to  take 
it  downtown  to  see  where  it  was  bought  and  that  it  had  the 
same  number  of  shells  when  returned  as  when  Burger  took  it 
and  that  he  then  turned  it  over  to  Hart.  There  was  no 
showing  whatever  as  to  how  or  where  the  revolver  was  carried 
or  kept ;  whether  it  had  been  exposed  to  dampness  or  to  dust 
or  lint  or  in  what  way  it  had  been  used  nor  any  proof  that  it 
was  in  substantially  the  same  condition  when  examined  by 
Kubichek  as  when  taken  from  beside  the  body.  The  witness 
conceded  it  might  have  gathered  dust  or  lint  from  a  pocket, 
if  carried  there,  and  that  dust  or  dirt  might  be  the. occasion 
of  the  dark  appearance  of  the  chambers  upon  which  he  seems 
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to  have  largely  relied  in  expressing  his  opinion  that  the  re- 
volver was  not  discharged  as  recently  as  on  the  evening 
fieceased  was  killed.  The  principle  exacting  proof  that  con- 
ditions under  which  examination  is  -made  and  at  the  time  in 
issue  are  substantially  the  same  is  elementary  and  no  argu- 
ment is  essential  to  sustain  it.  Without  such  proof,  the  court 
was  without  assurance  that  conditions  on  which  the  testimony 
was  based  did  not  arise  or  were  not  created  subsequent  to  the 
tragedy  and  therefore  that  the  evidence  had  any  necessary 
bearing  on  the  probability  of  the  revolver  being  discharged 
on  the  night  in  question.  In  receiving  the  evidence  without 
exacting  this  necessary  foundation  the  court  erred  and  as  thiB 
evidence  received  was  of  controlling  importance,  the  error 
was  prejudicial. 

IV.  After  the  cause  had  been  submitted  to  the  jury  and 
they  had  deliberated  thereon  for  some  time,  one  of  the  jurors 
asked  the  bailiff  in  charge  if  he  knew  what  the  penalty  for 
4   ctauivA  manslaughter  was  and  being  answered  in  the 

dii?t'^*7ury:  ^^^^^^e,  requested  a  Code  of  Iowa.  There- 
SSf ?°new  °  ^'  upon,  the  bailiff  handed  the  Code  to  the  fore- 
*^*'-'  man.    One  of  the  jurors  then  read  the  penal- 

ties  for  the  offenses  included  in  the  indictment  but  did  not 
find  or  know  of  the  indeterminate  sentence  law.  Prior  to 
this,  seven  jurors  had  voted  to  convict  of  manslaughter,  one  of 
murder  in  the  second  degree  and  four  for  acquittal.  About 
two  hours  later,  the  jury  agreed  that  the  verdict  should  be  for 
manslaughter  with  a  recommendation  of  defendant  to  the 
mercy  of  the  court  and  such  a  verdict  was  returned.  The 
affidavits  of  three  of  the  jurors  who  had  voted  for  acquittal 
were  to  the  above  effect  and  that  they  believed  that  it  was 
within  the  discretion  of  the  court  to  give  the  defendant  a 
sentence  for  any  period  not  exceeding  eight  years  and  a  fine 
in  any  amount  not  exceeding  $1,000.  Juror  Bliss  in  addition 
to  the  above  swore  that  "one  of  the  jurors  made  the  recom- 
mendation a  condition  to  agreement  to  the  verdict  and  that 
because  of  their  understanding  of  the  penalty  as  stated,  they 
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agreed  to  the  verdict.''  He  and  Verry,  in  an  additional  a£Si- 
dayity  swore  that  they  'Woted  with  the  express  understanding 
.  .  .  that  the  minimum  penalty  should  be  given"  and  ^'be- 
lieved and  supposed  that  the  judge  had  the  power  to  impose 
a  nominal  Or  minimum  penalty  and  that,  under  the  recom- 
mendation of  the  jury,  would  do  so"  and  that  had  they  not 
so  believed  they  would  not  have  agreed  to  a  verdict.  Subse- 
quently Bliss  made  affidavit  that  he  based  his  verdict  solely 
on  the  evidence  and  was  not  influenced  against  defendant  by 
the  contents  of  the  Code.  Only  the  affidavit  of  Yerry  then  can 
be  regarded  as  asserting  the  influence  of  what  occurred  on  the 
verdict  and  this  portion  should  be  disregarded  as  inhering 
in  the  verdict.  Undoubtedly,  affidavits  of  facts  occurring  in 
the  jury  room  after  submission  of  the  case  and  even  that  the 
jury  talked  of  these  are  competent.  Douglass  v.  Ange,  125 
Iowa  67 ;  Brown  Land  Co.  v,  Lehman,  134  Iowa  712. 

But  it  is  not  competent  to  show  by  affidavit  of  jury  what 
influenced  the  verdict,  for  this  is  necessarily  mere  matter 
of  opinion  and  essentially  inheres  in  the  verdict  itself.  State 
V.  Dudley,  147  Iowa  645.  If  what  occurred,  however,  amounted 
to  misconduct  and  was  of  such  a  character  that  it  likely  did 
influence  the  result  of  the  trial  or  this  may  be  said  to  have 
been  reasonably  probable,  it  is  enough,  regardless  of  any  such 
showing  of  such  influence  in  fact,  to  invalidate  the  verdict 
and  exact  a  new  trial.  That  it  was  misconduct  on  the  part  of 
the  bailiff  to  hand  the  Code  to  the  jurors  and  of  them  to  re- 
ceive it  cannot  be  questioned,  but  whether  this  can  be  said  to 
have  wrought  prejudice  to  defendant  is  quite  another  ques- 
tion. It  will  be  observed  that  all  the  jurors  ascertained  from 
the  Code  were  the  penalties  attached  to  the  crimes  included 
in  the  indictment;  that  the  penalty  for  murder  in  the  first 
degree  was  death  or  imprisonment  in  the  penitentiary  for 
life;  for  murder  in  the  second  degree,  imprisonment  in  the 
penitentiary  for  life  or  for  a  term  of  not  less  than  ten  years, 
and  for  manslaughter,  imprisonment  in  the  penitentiary  not 

exceeding  eight  years  and  fine  not  exceeding  one  thousand 
Vol.  168  U.— 17 
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dollars.  Prior  to  1907,  the  district  judge  in  sentencing  a  pris- 
oner might  in  his  discretion  impose  the  minimum  penalty  fixed 
by  statute.  Thereafter,  under  the  indeterminate  sentence  law 
enacted  by  the  Thirty-second  General  Assembly,  in  cases 
other  than  treason  or  murder  'Hhe  court  imposing  a  sentence 
of  confinement  in  the  penitentiary  shall  not  fix  the  limit  or 
duration  of  the  same  but  the  term  of  such  imprisonment  shall 
not  exceed  the  maximum  term  provided  by  law  for  the  crime 
of  which  the  prisoner  was  convicted."  Sec.  5718-al3,  Code 
Supp.  Under  this  law  a  board  of  parole  was  organized  with 
powers  defined  in  Sec.  5718-al8: 

"The  board  of  parole  shall  have  power  to  establish  rules 
and  regulations  under  which  it  may  allow  prisoners  within 
the  penitentiaries,  other  than  prisoners  serving  life  terms  to 
go  upon  parole  outside  of  the  penitentiary  buildings,  enclo- 
sures and  appurtenances,  but  to  remain  while  on  parole  in 
the  legal  custody  of  the  wardens  of  the  penitentiaries  and 
under  the  control  of  the  said  board  of  parole  and  subject,  at 
any  time,  to  be  taken  back  and  confined  within  the  peniten- 
tiary; it  may,  on  the  recommendation  of  the  trial  judge  and 
county  attorney,  and  when  it  dhall  appear  that  the  good  of 
society  will  not  suffer  thereby,  parole,  after  conviction  and 
before  commitment,  persons  not  previously  convicted  of  a 
felony;  and  the  board  shall  have  full  power  to  enforce  such 
rules  and  regulations  and  to  retake  and  reimprison  any  such 
paroled  convict.  The  order  of  said  board  certified  by  its 
secretary  shall  be  a  sufScient  warrant  for  any  peace  officer 
to  arrest  and  take  into  actual  custody  or  to  return  to  the 
penitentiary  specified  in  the  order  any  prisoner  conditionally 
released  or  paroled  by  said  board ;  and  it  is  hereby  made  the 
duty  of  all  peace  officers  to  execute  such  order  the  same  as 
any  other  criminal  process  and  they  shall  receive  the  same 
fees  as  sheriff  for  like  services,  the  same  to  be  paid  out  of  the 
appropriation  made  herein,  but  no  person  shall  be  released  on 
parole  before  the  expiration  of  the  maximum  term  provided 
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by  law  for  the  punishment  of  the  crime  of  which  he  was  con- 
victed until  the  board  of  parole  shall  have  satisfactory  evi- 
dence that  arrangements  have  been  made  for  his  employment 
or  maintenance  for  at  least  six  months.  The  time  when  a  pris- 
oner is  upon  parole  or  absent  from  the  penitentiary  shall  not 
be  held  to  apply  upon  his  sentence  if  he  shall  violate  the  terms 
of  his  parole." 

Sec.  5718-a20  also  declares  that  ''It  shall  be  the  duty  of 
the  board  of  parole  to  keep  in  communication,  so  far  as  pos- 
sible, with  all  persons  who  are  on  parole  and  when,  in  their 
opinion,  any  prisoner  who  has  served  not  less  than  twelve 
months  of  his  parole  acceptably,  has  given  such  evidence  as  is 
deemed  reliable  and  trustworthy  that  he  is  and  will  continue 
to  be  a  law-abiding  citizen  and  that  his  final  release  is  not  in- 
compatible with  the  welfare  of  society;  and  when  the  said 
board  of  parole  shall  have  procured,  so  far  as  possible  all 
facts  relating  to  the  history  of  such  paroled  prisoner,  both 
before  and  after  his  confinement  and  parole,  and  his  record 
while  detained,  the  board  of  parole  shall  recommend  to  the 
governor  the  discharge  of  such  prisoner  from  further  liability 
under  his  sentence.  Said  recommendation  shall  be  entered 
on  a  proper  record,  kept  by  said  board  for  that  purpose,  and 
a  certified  copy  of  the  order  of  discharge,  when  made  by  the 
governor,  shall  be  filed  with  the  clerk  of  the  court  in  which 
said  prisoner  was  sentenced  to  the  penitentiary.  All  papers 
and  documents  relating  to  the  pardon  of  any  person  shall, 
upon  the  granting  of  such  pardon,  become  a  part  of  the  files 
of  the  governor's  oflSce." 

It  will  be  observed  that  the  sentence  under  the  law  as 
it  now  stands  is  to  be  in  the  language  of  the  statute  defining 
the  punishment  for  manslaughter  and  the  only  misunder- 
standing the  jury  could  have  had  was  in  supposing  the  discre- 
tion in  making  the  penalty  less  severe  was  lodged  in  the  trial 
judge  rather  than  the  board  of  parole  and  governor  and  that 
involved  in  defining  the  extent  of  punishment  in  advanee 
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rather  than  in  exacting  that  this  be  done  on  sabsequent  in- 
vestigation of  his  worthiness  to  clemency.  Of  course,  the  jury 
had  no  assurance  of  what  the  trial  judge  would  do  and  must 
have  known  that  notwithstanding  their  recommendation  to 
mercy,  he  might  impose  the  full  penalty.  They  were  merely 
imagining  what  he  would  do  if  they  entered  into  that  realm 
at  all  and  if  they  did  there  is  nothing  to  indicate  that  the 
length  of  term  they  may  have  guessed  the  court  would  impose 
would  exceed  that  which  might  result  from  the  action  of  the 
board  of  parole  and  governor.  No  inducement  whatever  was 
held  out  to  them  that  the  slightest  attention  would  be  ac- 
corded by  the  court  to  their  recommendation  for  mercy  and 
the  mere  fact  that  they  were  aware  of  the  penalty  which  the 
court  was  bound  to  impose  in  the  language  of  the  statute  or 
its  equivalent,  instead  of  exercising  a  discretion  as  they  sup- 
posed, ought  not  to  have  diverted  them  from  their  sworn  duty 
of  determining  whether  the  defendant  was  guilty  from  the 
evidence  alone,  guided  by  the  instructions  of  the  court  Not- 
withstanding all  this,  the  jury  did  procure  the  Code  in  order 
to  ascertain  the  punishment  to  be  imposed  and  this  for  the 
evident  purpose  of  taking  the  punishment  into  account  in 
determining  the  issue  as  to  defendant's  guilt.  Had  their  in- 
formation been  complete  and  accurate  there  might  have  been 
no  prejudice  but  in  usurping  the  court's  authority  to  con- 
strue the  law  they  overlooked  the  indeterminate  sentence  law 
and  thereby  obtained  an  erroneous  conception  of  the  punish- 
ment to  be  administered  and  it  cannot  fairly  be  said  that  they 
likely  were  not  somewhat  influenced  thereby.  The  difference 
has  already  been  pointed  out  and  no  one  could  well  contend 
that  a  definite  sentence  by  the  court  would  ordinarily  seem  to 
the  average  man  sitting  on  the  jury  otherwise  than  much  less 
severe  than  the  maximum  penalty  with  the  contingency  of  a 
subsequent  parole  and  pardon. 

Instructions  that  the  jury  is  the  judge  of  the  law  as  well 
as  of  facts  have  been  condemned  and  the  sending  with  the  jury 
of  statutes  or  session  laws  for  their  information  frequently 
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has  been  held  to  constitute  error.  Merrill  v.  Nary,  10  Allen 
(Mass.)  416;  Harris  v.  State,  75  Tenn.  538;  State  v.  Layman, 
125  Pac.  (Idaho)  1042. 

Also,  allowing  them  access  thereto,  or  to  treatises  or  re« 
ports  on  the  subject  involved  in  the  trial,  has  been  condemned. 
Newkirk  v.  State,  27  Ind.  1 ;  Hardy  v.  State,  7  Mo.  607 ;  Har- 
rison  v.  Crow  Ha/nce,  37  Mo.  185 ;  State  v.  Smith,  6  R.  I.  33 ; 
Johnson  v.  State,  9  So.  (Fla.)  208;  Burrows  v.  Vnwin,  3  C.  P. 
310. 

In  Wilson  v.  The  People,  4  Parker's  Crim.  Reports,  619, 
handing  a  paper  on  which  was  written  the  penalties  for  the 
degrees  of  murder  and  manslaughter  was  held  without  preju- 
dice by  the  trial  judge  owing  to  instructions  being  subse- 
quently given  and  the  nature  of  the  issue,  but  the  judgment 
was  reversed  on  appeal  because  of  another  error. 

In  People  v.  Oaffney,  14  Abb.  Prac.  (N.  S.)  (N.  Y.)  36, 
the  jury  had  the  revised  statutes  of  New  York  before  them  de- 
fining the  offenses  of  murder  and  manslaughter  during  their 
deliberations  and  inasmuch  as  the  jury  were  clearly  and  fully 
instructed  as  to  these  offenses  and  their  verdict  was  the  only 
one  which  could  have  been  returned  under  the  charge,  the 
court  held  that  there  could  have  been  no  prejudice. 

In  Oandolfo  v.  State,  11  Ohio.  St.  114,  the  court  sent  the 
statutes  to  the  jury  on  their  request  with  reference  to  sections 
which  he  had  probably  just  read  to  them  and  it  was  remarked 
on  appeal  that  the  court  was  not  able  to  say  this  was  im- 
proper. The  jurors  are  under  oath  to  return  a  verdict  accord- 
ing to  the  evidence  and  instructions  of  the  court  and  therefore 
are  bound  to  follow  the  instructions  of  the  court  as  the  law 
of  the  case.  That  is  the  only  legitimate  mode  in  which  they 
can  receive  the  information  necessary  to  enable  them  to  apply 
to  the  facts  before  them  the  rules  by  which  they  are  to  be 
guided  and  governed  in  the  performance  of  their  duty.  To 
allow  them  to  obtain  information  as  to  the  law  from  any 
other  source  would  tend  to  confuse,  as  also  it  would  if  they 
were  permitted  to  act  on  their  own  preconceived  notions  of 
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what  the  law  is.  They  are  expected  to  follow  with  aerapnloiis 
fidelity  the  instructions  as  given  by  the  conrt  This  is  essen- 
tialy  not  only  in  order  that  there  may  be  a  uniform  and  con- 
sistent interpretation  and  application  of  the  rules  of  law,  but 
also  that  these  be  made  certain  to  the  end  that  the  rights  and 
duties  of  litigants  be  protected  and  enforced  in  the  courts  of 
justice.  Were  the  practice  otherwise,  it  would  be  impossible 
to  know  upon  what  theory  of  the  law  the  jury  may  have  pro- 
ceeded and  although  the  law  may  have  been  laid  down  by  the 
court  with  preciseness  and  accuracy,  there  could  be  no  cer- 
tainty that  it  would  be  and  had  been  acted  upon  by  the  jury 
and  there  would  be  no  way  of  ascertaining  the  principle  on 
which  cases  have  been  determined  and  therefore  no  basis  for 
a  review.  The  safe  mode  of  conducting  trials  is  for  the  court 
to  instruct  the  jury  upon  all  material  points  before  they  retire 
to  deliberate  upon  their  verdict  and  if  they  have  occasion  for 
further  information,  let  them  return  to  the  court  and  indicate 
the  questions  upon  which  they  wish  further  advice  and  receive 
in  open  court  such  direction  as  the  judge  may  deem  proper. 

The  inference  is  warrantable  not  only  that  the  jury  mis- 
construed the  law  in  not  taking  into  account  the  indeterminate 
sentence  law  but  allowed  such  misconstruction  to  influence 
their  verdict.  At  least,  it  cannot  be  said  in  view  of  their  situ- 
ation that  this  did  not  happen  and  for  this  reason,  it  cannot 
be  affirmatively  found  that  prejudice  did  not  result  from  the 
jury's  misconduct.  The  judgment  is  reversed  and  the  cause 
remanded, 

Deemer,  Gaynor  and  Withrow,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.*  Montiville  Woodwobth, 

Appellant. 

CRIMINAL  LAW:     Evidence— DedaratioiiB  Kct  Part  Res  Gestae. 

1  Declarations,  not  part  of  the  res  gestae,  must  be  met  by  proper 
objection. 

PRINCIPLE  APPLIED:  Aasault  with  intent  to  rape.  A 
witness  was  permitted,  without  objection,  to  testify  that  prose- 
cutrix pointed  out  to  him  the  person  who  committed  the  assault 
upon  her.  He  was  then  asked:  ''Who  was  itf"  and  over 
objection  that  hearsay  testimony  was  called  for,  answered:  "It 
was  the  defendant  in  this  case,"  naming  him.    Held,  not  error. 

CRIMINAL  LAW:    Instrnctlons — ^Degree  of  Intoxication  Requiring. 

2  The  mere  fact  that  defendant,  prior  to  committing  the  offense, 
had  drunk  and  at  the  time  of  committing  it,  did  drink  intoxicat- 
ing liquors,  without  some  substantial  evidence  of  its  effect  upon 
him,  does  not  necessitate  an  instruction  on  the  effect,  in  law,  of 
intoxication. 

CRIMINAL  LAW:     Instructions — Stating  Punishment.     It  is  not 

3  necessary  for  instructions  to  state  the  punishment  for  assault 
with  intent  to  rape  or  simple  assault. 

INDICnCENT  AND  INFORMATION:    Instrnctlons — Submitting  In- 

4  dnded  Offenses — ^Test  to  Determine.  An  indictment  being  a 
pleading,  no  issue  should  be  submitted  not  specifically  or,  from 
the  nature  of  the  offense  charged,  necessarily  included  therein. 

Appeal  from  Jones  District  Court. — Hon.  F.  O.  Ellison, 

Judge. 

Saturday,  December  19, 1914. 

From  a  judgment  of  conviction  for  assault  with  intent  to 
commit  rape,  the  defendant  appeals  to  this  court. — Affirmed, 

Clifford  B.  Paulf  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 
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Pbestqn,  J. — ^The  prosecntrng  witnesB  testified  sabstan- 
tiallj  38  follows : 

'^I  am  fifteen  years  old;  have  a  sister  named  Hazel,  aged 
ten  years;  I  went  hazel-nntting  November  22nd  last;  was 
thirty-five  rods  from  Moyer's;  there  was  thick  hasel  brush 
there.  Shortly  after  I  came  there  defendant  came  np  behind 
me  and  took  hold  of  my  arm.  I  began  to  pull  away  and  holler. 
He  palled  me  back  in  the  brush  farther  and  made  me  sit  down 
on  the  ground.  I  tried  to  get  away  and  he  would  not  let  me; 
said  he  would  not  let  me  go ;  told  me  he  was  Ben  Andrews.  I 
never  heard  of  him.    Defendant  was  the  man  who  was  there. 

*  *'  Said  he  wanted  me  to  have  intercourse  with  him.  Asked 
him  to  let  me  alone.  Said  he  did  not  have  to.  Said  he  would 
kill  me,  fix  me  so  I  couldn't  go  home.  He  took  hold  of  my 
arm,  tried  to  choke  me.  Every  time  I  tried  to  get  up  he 
pushed  me  back  on  the  ground.  He  pushed  me  down  and 
made  me  lie  down.  He  tore  my  dress.  Asked  me  to  have 
intercourse  with  him.  Threw  me  down  on  the  ground  got  on 
top  of  me,  raised  my  dress,  unbuttoned  my  dress  and  clothing. 
Said  if  I  did  not  keep  still  he  would  knock  me  over.  I  tried 
to  get  away  from  him.  Said  he  was  going  to  have  intercourse 
with  me.  Told  him  my  sister  was  coming.  Let  me  alone  for 
a  while.  Had  a  bottle  with  him.  Said  it  was  whiskey. 
Wanted  me  to  drink.  I  would  not,  so  he  drank  what  was 
left  himself.  He  turned  his  back  and  drew  his  water.  I  ran 
toward  home  and  he  ran  after  me  and  caught  me.  Made  me 
lie  down  again.  Unbuttoned  his  clothing  and  got  on  top  of 
me.  I  tried  to  prevent  him.  Told  him  my  sister  was  coming. 
My  sister  Hazel  came.  When  she  came  I  stood  up  and  kept 
backing  off  and  started  toward  home.  We  ran  toward 
Moyer's.  He  ran  after  us  nearly  to  the  road.  This  dress 
(Exhibit  A)  was  torn  by  him  and  he  unbuttoned  it.  De- 
fendant said  if  I  would  not  tell  how  it  happened  he  had  a 
check  for  $50.00  and  he  would  send  half  of  it  to  my  father. 
Said  if  I  did  tell  he  would  kill  me.    Because  of  the  threats 
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he  made  I  promised  not  to  telL  Found  Mrs.  Moyer  at  home 
and  told  her  soon  after  I  arrived.  We  then  went  home  and 
I  complained  to  my  mother  about  the  assault.  Told  my  father 
about  the  assault.  Told  my  father  that  afternoon.  When  I 
was  in  Anamosa  next  morning  I  met  the  man  who  assaulted 
me  and  he  was  the  defendant,  Mont  Woodworth. ' ' 

She  is  corroborated  by  her  sister,  who  testified  that  as 
she  came  up  to  the  place  where  defendant  and  prosecutrix 
were  the  defendant  had  his  arm  around  her  sister's  shoulder; 
that  when  the  younger  sister  approached  defendant  released 
his  hold  upon  prosecutrix,  and  the  two  girls  ran  to  the  home 
of  a  neighbor. 

Defendant  was  seen  in  the  vicinity  of  where  the  crime 
was  claimed  to  have  been  committed  by  a  railroad  man ;  and 
a  blacksmith  who  had  a  shop  about  a  mile  and  a  half  distant 
from  the  home  of  prosecutrix  saw  defendant  at  his  shop  at 
about  four  o'clock  on  the  day  the  crime  was  alleged  to  have 
been  committed.  At  the  blacksmith  shop  there  were  rumors 
that  a  crime  of  the  character  of  this  one  had  been  committed 
by  a  person  of  a  certain  description,  and  to  the  defendant  a 
by-stander  said,  ''That  must  be  you,  Mont,''  to  which  defend- 
ant made  ^o  reply,  but  a  short  time  later  walked  away. 
1   ciKiiiiNAL  ^'  ^*  ^'  -^*^^^>  father  of  the  girl  as- 

denci  :*  dicia-  ^^^^^d  by  defendant,  testified  as  a  witness 
part^'rM'^^  in  the  case  and,  after  describing  a  search  he 
gettae.  j^^^  made  for  the  assailant  of  the  girl,  testi- 

fied as  follows : 

''Saw  defendant  in  Anamosa  next  day.  Mamie  (prosecu- 
trix) was  with  me  and  showed  me  the  man  that  committed 
the  alleged  assault ' ' 

Q.  "State  who  that  was." 

"Objected  to  as  calling  for  hearsay  testimony.  The  ob- 
jection was  overruled." 

A.  "It  was  Mont  Woodworth,  the  defendant  in  this 


case." 
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This  ruling  of  the  court  is  assigned  as  error. 

Appellant  cites  on  his  proposition  that  proof  of  the  dec- 
larations of  the  prosecuting  witness  not  constituting  a  part 
of  the  res  gestae  with  reference  to  the  identity  of  the  defend- 
ant with  the  person  committing  the  crime  is  inadmissible  as 
hearsay :  State  v.  Egbert,  125  Iowa  443 ;  State  v.  Hoover,  134 
Iowa  17 ;  State  v.  Stubhs,  49  Iowa  203. 

It  will  be  observed  that  the  witness  testified,  without  ob- 
jection, that  he  saw  defendant  in  Anamosa  on  the  next  day 
after  the  offense  is  alleged  to  have  been  committed,  and  that 
the  prosecutrix  was  with  him,  and  that  she  pointed  out  the 
man  who  had  committed  the  assault,  so  that  this  statement 
was  properly  before  the  court  and  stood  without  motion  to 
strike.  The  additional  question  was  then  asked,  ''State  who 
that  was,"  and  the  objection  and  answer. 

The  Egbert  case  holds  that  declarations  by  the  prosecu- 
trix to  others  that  she  recognized  the  defendant  as  the  man 
who  committed  the  assault  are  not  admissible  when  not  a  part 
of  the  res  gestae.  In  this  case  the  only  part  of  the  evidence  of 
prosecutrix  objected  to  was  as  to  who  the  man  was  who  was 
seen  by  her  and  her  father  in  Anamosa.  We  think  there  was 
no  error  at  this  point.    See  State  v.  Hoover,  134  Iowa  17. 

The  defendant  offered  an  instruction  to  the  effect  that 
evidence  has  been  introduced  of  the  use  of  liquor  and  intoxi- 
cation on  the  part  of  the  defendant  at  the  time  the  offense 

charged  in  the  indictment  is  alleged  to  have 
LAwiinstruc-     occurrcd,   and  that  the   defendant's  use  of 

tions !   d6Kr66 

of  intoxica-       liquor  or  intoxication  should  be  considered  as 

tlon   requiring.  , 

bearing  upon  his  intent  to  commit  the  offense, 
and  that  if  the  jury  believed  from  the  evidence  that  at  the 
time  the  offense  charged  is  alleged  to  have  been  committed 
the  defendant  was  so  under  the  influence  of  liquor  or  in  such 
an  intoxicated  condition  as  to  prevent  him  from  forming  the 
specific  intent  of  assaulting  prosecutrix  with  intent  to  rape, 
the  jury  should  acquit  of  such  offense. 

This  instruction  was  refused,  and  of  such  refusal  the 
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defendant  complains.  We  think  there  was  no  error  at  this 
point  for  the  reason  that  there  is  no  evidence  in  the  record 
that  the  defendant  was  intoxicated  at  the  time  in  question. 
There  is  evidence  that  some  time  before  the  alleged  assault, 
when  one  of  defendant's  witnesses  met  him,  he  had  a  half 
pint  of  whisky,  and  that  witness  drank  a  part  o{  it,  and  the  de- 
fendant a  part.  It  does  not  appear  whether  defendant  or  the 
witness  drank  the  larger  part.  It  is  not  shown  how  long  before 
the  transaction  this  occurred.  As  we  understand  the  record,  it 
must  have  been  about  two  hours  before.  The  girl  testifies  that 
defendant  drank  what  was  left  in  a  bottle,  but  it  is  not  shown 
whether  the  quantity  was  much  or  little.  Another  witness  tes- 
tifies to  seeing  the  defendant  some  time  after  the  transaction, 
and  after  the  defendant  had  walked  about  a  mile  and  a  half, 
who  said,  ''He  did  not  appear  to  be  badly  intoxicated."  This 
is  all  this  witness  says  on  that  subject.  He  does  not  say  that 
the  defendant  was  intoxicated  at  all.  A  person  entirely  sober 
would  not  be  badly  intoxicated,  of  course.  The  question  is  as 
to  the  condition  of  the  defendant  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  and,  as  stated,  the  evidence  is  not 
sufficient  to  justify  an  instruction  on  that  subject.  The  only 
claim  of  counsel  for  appellant  is  that  defendant  was  using 
liquor  at  about  the  time  of  the  alleged  assault. 

3.  In  one  of  the  instructions,  the  court  stated  that  the 

statute  provides  that  if  any  person  assaults  any  female,  with 

intent  to  commit  rape,  he  shall  be  imprisoned  in  the  peniten- 

8    Criminal  tiary  not  exceeding  twenty  years,   but  the 

tkmsS^'^^tating    court  did  uot  State  the  punishment  for  a 
punishment.        ^^^^^^  assault.     There  was  no  necessity  for 

stating  the  punishment  for  assault  with  intent  to  rape,  and 
it  would,  perhaps,  have  been  better  to  have  omitted  reference 
thereto;  but,  as  said  in  Staie  v.  Wilson,  157  Iowa  698,  the 
error,  if  any,  in  stating  the  punishment,  was  favorable  to  the 
defendant. 

4.  The  court  instructed  the  jury  as  to  assault  with  in- 
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tent  to  commit  rape,  but  it  did  not  instruct  as  to  any  lower 
degree,  except  simple  assault.    Appellant  contends  that  the 

court  erred  in  not  instructing  as  to  assault 

*  amd'^fobma-     with  intent  to  inflict  great  bodily  injury,  and 

tions':  Babmit-    assault  and  battery.    Though  not  cited  by  ap- 

tlDR  included  _,  ,  ,    ,  ,.  i  i 

offenses:  test     pellaut,  there  are  cases  holding  that  under 

to  determine.  ' 

certain  circumstances  it  is  error  to  instruct  on 
assault  and  battery.  See  State  v.  Welsh,  73  Iowa  106 ;  State 
V,  Desmond,  109  Iowa  72 ;  State  v.  Barkley,  129  Iowa  485. 

Appellant  cites  State  v.  Egbert,  supra,  on  this  proposi- 
tion. But  in  that  case  the  indictment  charged  the  act  itself 
to  have  been  committed,  with  force  and  violence,  and  in  that 
case  the  evidence  tended  to  show  violence  such  as  to  consti- 
tute a  battery.  The  defendant  did  not  ask  any  instruction  on 
this  subject. 

The  indictment  in  this  case  is  similar  to  that  in  State  v. 
Desmond,  109  Iowa  72,  and  it  seems  to  be  the  rule  in  cases  of 
this  character  that  the  crime  of  assault  and  battery  is  not 
necessarily  included  in  an  assault  with  intent  to  commit  rape, 
and  that,  to  justify  a  conviction  of  assault  and  battery  on  an 
indictment  charging  assault  with  intent  to  commit  rape,  it 
must  be  averred  in  the  indictment  that  the  attempt  was  ac- 
companied by  some  actual  violence  to  the  person  of  the  woman. 
State  V.  Desmond,  supra. 

And  it  was  there  said,  the  indictment  does  not  charge 
that  the  assault  alleged  was  accompanied  by  any  force,  hence 
the  crime  of  assault  and  battery  was  not  alleged.  And  cases 
are  cited  in  the  Desmond  case  where  the  crime  charged  was 
rape,  that  is,  that  the  defendant  had  accomplished  his  pur- 
pose, which  necessarily  included  an  assault  and  battery.  Such 
was  the  charge  in  the  Barkley  case,  supra.  In  the  Welsh 
case,  supra,  the  indictment  charged  that  defendant  made  an 
assault  and  beat  and  bruised,  etc. 

We  are  of  opinion  that  under  the  indictment  in  this  case 
the  court  was  not  required  to  submit  to  the  jury  the  question 
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of  assault  with  intent  to  inflict  great  bodily  injury  or  assault 
and  battery. 

The  judgment  of  the  district  court  is,  therefore — Affirmed. 

Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


G.  J.  Stewart  &  Company,  Appellee,  v.  Charles  M. 

Whicher  et  al.,  Appellants. 

SVZDEKOE:    Transaction  witb  Deceased — Competent  and  Xncompe- 

1  tent  Evidence  on  Same  Issue— Equity  Case.  Prejudicial  error 
eannot  be  predicated  on  the  reception  of  evidence,  in  an  equity 
eaee,  of  personal  transactions  between  the  vatness  and  a  deceased 
in  violation  of  Sec.  4604,  Code,  when  the  matter  in  issue  was 
fully  established  by  other  competent  evidence. 

MEOHAKIO'B  LIEN:    Statute  of  Limitation.    An  action  to  enforce 

2  a  mechanic's  lien  bj  a  principal  contractor  is  barred  in  two 
years  and  ninety  days  from  the  date  on  which  the  last  of  the 
materials  was  furnished,  whether  the  lien  was  filed  within  ninety 
days  after  the  last  material  was  furnished  or  not. 

DOWEB:     Medianic's  Lien— liability.    Dower  attaches  under  See. 

3  3366,  Code,  upon  the  concurrence  of  seizin  of  the  husband  and 
eoveture  of  the' wife,  continues  thereafter  as  an  incumbrance 
upon  the  land,  and  becomes  fully  vested  upon  the  death  of  the 
husband,  freed  from  liability  for  his  debts. 

PBINGIPLE  APPLIED:  Five  months  before  his  death  the 
husband,  owner  of  the  land,  purchased  matericds  for  an  improve- 
ment on  the  land.  More  than  ninety  days  after  the  last  item  of 
material  was  furnished  and  before  any  claim  for  a  mechanic's 
Hen  was  filed,  the  dower  of  the  wife  was  actually  set  off  to  her. 
Held,  the  dower  lands  were  not  subject  to  a  mechanic's  lien  for 
the  materials  furnished. 

XBOBAKIO'S  LIEK:     Filing  After  Kinety  Days— Claims  in  Pro- 

4  bate — ^Precedence  Over.  Third-class  claims  in  probate  (those 
filed  within  six  months  after  notice  of  administration  is  given) 
are  not  "incumbrances"  within  the  meaning  of  Sec.  3092,  Ck>dey 
which  provides  that  a  failure  of  the  principal  contractor  to  file 
a  claim  for  mechanic's  lien  within  ninety  days  after  the  last 
of  the  material  was  furnished  shall  not  defeat  the  lien  except 
against  "*    *    *    incumbrances  in  good  faith,  without  notice, 
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whose  rights  accrued  after  the  *  *  *  ninety  days  and  before 
any  claim  for  the  lien  was  filed."  This  is  true,  though  the  said 
third-class  claims  were  filed,  allowed,  and  an  order  of  the  court 
entered  for  the  sale  of  the  land  in  order  to  pay  them,  more  than 
ninety  days  after  the  last  item  of  material  was  furnished  by  the 
contractor. 

ICEOHANIO'B  LIEN':  Death  of  Owner—Bight  of  Contractor  to  Per- 
5  feet  Lien.  The  death  of  the  owner  of  land  upon  which  an  im- 
provement has  been  erected  does  not  deprive  the  contractor  of 
the  right  to  perfect  and  enforce  a  mechanic's  lien  on  the  land, 
within  the  time  and  under  the  conditions  provided  in  Sec.  3092, 
Code. 

Appeal  from  Luc<is  District  Court, — Hon.  Frank  W.  Eichel- 

BERGER,  Judge. 

Saturday,  December  19, 1914. 

Action  in  equity  on  four  counts  to  establish  and  fore- 
close mechanics'  liens  on  four  different  tracts  of  land  belong- 
ing to  H.  D.  Copeland,  deceased.  The  trial  court  found  and 
decreed  that  plaintiff  was  entitled  to  the  establishment  and 
foreclosures  of  the  four  mechanics'  liens  on  the  different  tracts 
of  land  belonging  to  the  estate  of  H.  D.  Copeland,  deceased, 
and  which  belonged  to  him  at  the  time  the  materials  were 
furnished.  The  defendants  and  interveners  appeal. — Affirmed 
in  part,  Reversed  in  part. 

Roberts  and  Webber,  for  intervening  creditors,  appel- 
lants, Frank  H.  Dewey  for  defendants  and  Carrie  C.  Cope- 
land,  intervener,  appellants. 

Preston,  J. — At  the  time  of  the  death  of  H.  D.  Copeland 
he  owned  a  large  amount  of  land  in  Lucas  county  and  it  was 
supposed  that  his  estate  was  solvent.  The  administrators  were 
permitted  to  spend  several  thousand  dollars  for  a  mausoleum 
for  the  deceased.  After  the  time  for  filing  claims  for  me- 
chanics' liens  had  expired  it  was  discovered  that  the  estate 
was  insolvent  and  that  it  would  be  necessary  to  sell  the  real 
estate  to  pay  debts.     The  plaintiff  had  an  account  against 
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the  deceased,  part  of  which  was  for  lumber  and  other  mate- 
rials, for  which  plaintiff  later  filed  claims  for  mechanics'  liens, 
but  a  part  of  the  account  was  for  grain  and  other  items  for 
which  plaintiff  would  not  be  entitled  to  a  mechanic 's  lien. 

Plaintiff  filed  its  entire  claim  in  the  sum  of  $2,272.35  as 
a  claim  against  the  estate  but  it  was  not  filed  until  after  six 
months,  so  that  it  became  a  fourth-class  claim.  It  appears 
that  there  will  be  nothing  for  fourth-class  claimants.  The 
intervening  creditors  have  claims  filed  and  allowed  against 
the  estate  and  within  six  months  and  are  therefore  claimants 
of  the  third  class.  These  claims  were  allowed  and  an  order 
of  court  obtained  to  sell  the  land  to  pay  debts  before  plaintiff 
filed  its  claims  for  mechanics'  liens.  When  plaintiff  filed  its 
claims  against  the  estate  they  had  no  intention  of  filing  me- 
chanics' liens  and  did  not  do  so  until  after  it  was  found  there 
would  be  nothing  for  claimants  of  the  fourth  class.  The  plain- 
tiff's claims  for  mechanics'  liens  were  not  any  of  them  filed 
within  ninety  days  from  the  last  item  in  the  account  for 
materials  furnished  for  the  four  different  farms  or  tracts  of 
land.  One  of  such  claims  was  not  filed  for  more  than  two 
years  and  ninety  days  after  the  last  item  of  such  account. 
The  other  three  claims  for  mechanics'  liens  were  filed  nearly 
two  years  and  ninety  days  after  the  last  item.  The  deceased 
left  a  widow  and  two  children  surviving. 

It  appears  that  the  dower  of  the  widow  had  been  set  off 
to  her  before  plaintiff  filed  its  claims  for  mechanics'  liens 
and  after  ninety  days  allowed  for  filing  such  claim.  The 
plaintiff  was  not  a  party  to  that  proceeding.  The  claim  of  the 
plaintiff  is  that  while  it  did  not  file  its  claims  for  mechanics' 
liens  within  the  ninety  days  given  by  the  statute,  yet  it  claims 
that  under  Code  Sec.  3092,  it  had  the  right  to  file  and  enforce 
the  same  at  any  time  within  the  statute  of  limitations;  that 
defendant  and  interveners  are  not  purchasers  nor  incum- 
brancers within  the  meaning  of  the  same  statute  and  that  their 
rights  did  not  accrue  after  the  ninety  days  and  hence  they 
cannot  urge  the  objection  that  plaintiff  did  not  file  its  claims 
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within  the  ninety  days.  The  defense  to  the  first  count  in  ad- 
dition to  the  other  defenses  hereafter  mentioned  was  that  all 
the  items  claimed  to  have  been  furnished  and  for  which  lien 
was  claimed  were  famished  more  than  two  years  and  ninety 
days  before  the  claim  for  lien  was  filed  or  notice  of  lien  given. 
The  defense  to  the  second  count  of  the  petition  was  that  the 
statement  of  account  showed  that  it  did  not  constitute  a  con- 
tinuous, open,  and  running  account  and  that  the  greater  part 
of  the  account  was  more  than  two  years  and  ninety  days  old 
when  notice  and  claims  for  liens  were  filed.  The  defense  to 
another  count  was  that  the  last  item  charged  was  one  year 
removed  from  the  last  preceding  item  and  was  not  a  part  of 
the  same  open  account  and  that  a  part  of  said  account  for 
which  Hen  was  claimed  was  more  than  two  years  and  ninety 
days  old  when  claims  were  filed.  Further  defense  was  made 
to  the  several  counts  for  the  reason  that  before  the  said  notice 
and  claims  for  liens  were  filed,  the  real  estate  belonging  to 
the  estate  had  been  ordered  sold  by  the  court  on  proper  peti- 
tion to  pay  debts  and  the  rights  of  the  creditors  of  the  estate 
had  intervened  and  become  superior  and  paramount  to  any 
claim  for  mechanics'  liens,  for  which  notice  and  claims  had 
not  been  filed  prior  to  said  order.  The  defense  was  also  made 
as  to  one  count  of  the  petition  that  the  land  sought  to  be 
burdened  with  the  lien  had  been  set  apart  to  the  widow  by 
proper  order  of  the  court  as  her  distributive  share  before  any 
notice  or  claim  for  mechanics'  lien  had  been  filed  and  that  her 
rights  were  prior  and  paramount  to  any  claim  for  lien  filed 
after  such  distributive  share  had  been  so  set  aside. 

The  widow  was  a  defendant  to  these  foreclosure  pro- 
ceedings and  filed  an  answer  setting  up  her  rights  and  she  also 
filed  a  petition  of  intervention.  The  holders  of  third-class 
claims  asserted  their  rights  by  intervention.  The  trial  court 
found  that  the  lien  of  plaintiff  as  to  its  claims  should  be  es- 
tablished, and  as  superior  to  the  rights  of  the  widow  and  cred- 
itors; it  rendered  judgment  for  the  several  amounts,  which, 
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under  the  statute,  is  equivalent  to  establishing  the  claim,  and 
foreclosed  the  mechanics'  liens. 

I.  The  first  error  assigned  and  point  made  by  appellants 
is  that  the  court  erred  in  admitting  the  testimony  of  Q.  J. 
Stewart  relative  to  conversations  with  H.  D.  Copeland  and 
1    isvTraNCE  •         ^  overruling  the  objections  of  defendants  and 

w!th"^©ce22ed  uiterveniug  creditors  to  the  admission  of  such 
tocampetent  ?*  testimony  for  the  reason  that  the  same  was  in- 
equity caee.  competent  under  Sec.  4604  of  the  Code.  Much 
of  his  testimony  is  incompetent.  There  was  other  evidence 
than  that  of  this  witness  to  show  the  contract  between  plaiu- 
tifif  and  deceased  for  furnishing  the  materials  and  it  is  con- 
tended by  appellants  that  even  though  this  be  so,  the  admission 
of  such  testimony  is  prejudicial  error  and  in  support  of  this 
they  cite  Cow<m  v,  Musgrave,  73  Iowa  384.  But  that  was  a 
law  action.  The  instant  case  was  tried  in  equity  and  the 
court  made  no  ruling  on  the  objections.  The  evidence  was 
admitted  subject  to  the  objections.  In  so  far  as  the  evidence 
was  incompetent  it  has  not  been  considered.  There  were  cer- 
tain concessions  made  on  the  trial  and  witnesses  for  plaintiff 
who  were  its  clerks  and  other  employees  testified  to  hearing 
conversations  between  deceased  and  Stewart  and  tenants  of 
deceased,  and  others  testified  that  the  materials  were  used 
on  the  different  properties. 

Taking  the  entire  record  we  are  satisfied  that  the  claim 
as  to  these  matters  was  established  by  evidence  other  than 
that  of  Stewart  and  evidence  which  was  competent. 

II.  As  to  the  statute  of  limitations  plead  in  regtird  to  the 
first  count  of  the  petition :  the  account  commenced  November 
7,  1907,  and  consisted  of  forty-five  items  amounting  in  all  to 

$384.16.  The  date  of  the  last  item  in  the  ac- 
'  LiKN^^^tatote     count  was  May  26,  1908.    The  statements  for 

mechanics'  liens  were  filed  May  11, 1911.    The 

petition  to  foreclose  these  liens  in  the  present  case  was  filed 

May  13, 1911.    From  the  date  of  the  last  item  in  this  account. 

May  26,  1908,  to  the  date  when  the  notice  and  claims  for 
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mechanics'  liens  were  filed  on  May  11,  1911,  is  almost  three 
years.  It  is  contended  by  appellants  that  the  right  to  fore- 
close is  barred  in  two  years  from  the  expiration  of  the  ninety 
days  allowed  for  filing  the  claims  whether  the  claim  is  filed 
at  that  time  or  not.  This  is  the  rule  established  by  our  prior 
cases  construing  Code  Sec.  3447,  Paragraph  4.  This  section 
provides  in  substance  that  the  action  must  be  brought  within 
two  years  from  the  expiration  of  the  ninety  days  for  filing  the 
claim  as  provided  in  the  law  relative  to  mechanics'  liens. 
See  Squier  v.  Parks,  56  Iowa  407 ;  Dimmick  v.  Hinckley,  57 
Iowa  757 ;  Johnson  v.  Otto,  105  Iowa  605,  607.  The  first  count 
of  the  petition  was  barred  by  the  statute  of  limitations  and 
the  court  erred  in  not  so  holding. 

III.  A  foreclosure  of  a  mechanics'  lien  was  claimed  in  one 
count  of  the  petition  on  property  set  off  to  the  widow  as  her 
dower  or  distributive  share  in  land  of  her  deceased  husband. 

The  decree  rendered  by  the  district  court  es- 
^'  chaSfc^s  Sen:     tablished  the  lien  on  such  land  and  made  the 
^*  lien  superior  to  the  right  of  the  widow.    The 

husband  died  intestate.  There  is  no  homestead  question,  the 
widow  having  elected  to  take  her  distributive  share.  The 
owner  of  the  land  died  and  his  widow's  distributive  share  was 
set  oflf  to  her  before  plaintiff's  lien  was  filed.  There  is  some 
question  between  counsel  as  to  whether  her  distributive  share 
has  been  set  off  to  her.  This  is  denied  by  counsel  for  plaintiff 
in  argument  but  counsel  for  appellants  claim  it  has  been  done 
and  we  so  understand  the  record.  It  is  so  alleged  in  the  peti- 
tion of  intervention  filed  by  the  widow  and  not  denied  by  any 
answer  thereto.  Certain  court  records  referring  to  this  were 
introduced  in  evidence  but  have  not  been  set  out  in  the  ab- 
stract. Whether  it  has  been  set  off  is  not  very  material ;  for, 
as  we  shall  see,  if  it  has  been  set  off  she  is  entitled  to  it  free 
from  plaintiff's  claim  for  mechanics'  lien,  and  if  not  already 
done  she  is  yet  entitled  in  equity  to  have  it  so  set  off.  Plain- 
tiff was  not  a  party  to  that  proceeding  but  that  is  not  material 
The  statements  for  mechanics'  lien  and  the  accounts  are  not 
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set  out  in  the  record  but  only  a  general  statement  in  reference 
thereto  and  for  this  reason  it  is  not  entirely  clear  to  us,  but  as 
we  understand  the  record,  the  last  item  in  the  accounts  for 
which  a  lien  was  claimed  on  the  land  set  off  to  the  widow  was 
in  November,  1909, — at  any  rate  it  was  about  that  time. 

The  husband  and  the  owner  of  the  property,  H.  D.  Cope- 
land,  died  May  3,  1910.  The  claims  for  mechanics'  lien  were 
filed  May  11,  1911,  so  that  more  than  ninety  days  had  elapsed 
from  the  date  of  the  last  item  in  the  account,  before  the  death 
of  Copeland,  and  his  death  occurred  before  the  claims  for  me- 
chanics' liens  were  filed.  The  statute,  Sec.  3092,  provides, 
substantially,  that  the  claims  for  mechanics'  lien  must  be  filed 
with  the  clerk  within  ninety  days  from  the  date  on  which  the 
last  material  shall  have  been  furnished;  but  a  failure  to  file 
the  same  within  said  period  shall  not  defeat  the  lien  except 
against  purchasers  or  incumbrancers  in  good  faith,  without 
notice,  whose  rights  accrued  after  the  ninety  days  and  before 
any  claims  for  the  lien  were  filed.  It  is  the  claim  of  appel- 
lants that  the  right  of  dower  of  the  widow  is  an  incumbrance 
and  that  her  rights  accrued  after  the  ninety  days  provided 
for  filing  claims  for  mechanics'  liens  and  before  the  claim 
for  the  lien  was  filed.  The  claim  at  this  point  is  that  before 
any  notice  or  claims  for  lien  were  filed,  the  court  had  set  apart 
to  the  widow,  Carrie  C.  Copeland,  her  distributive  share  in 
the  premises  sought  to  be  burdened  by  the  lien  and  that  said 
distributive  share  and  the  rights  of  the  widow  thereto  were 
superior  and  paramount  to  any  lien  of  this  plaintiff  or  that 
could  be  decreed  to  this  plaintiff.  In  support  of  the  proposi- 
tion they  cite,  Tetzloff  v.  May,  151  Iowa  441 ;  Mock  v.  Watson, 
41  Iowa  241,  246.  These  cases  will  be  referred  to  later.  The 
entire  argument  of  appellees  at  this  point,  without  the  cita- 
tion of  any  authority,  is  as  follows : 

''It  is  asserted  in  appellants'  argument  that  she  obtained 
some  kind  of  an  interest  in  said  lands  by  causing  a  portion 
thereof  to  be  set  aside  to  her.    It  would  be  sufficient  to  say  in 
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answer  to  this  proposition,  that  if  she  instituted  or  carried 
through  any  such  proceedings,  plaintiff  was  not  a  party 
thereto,  but  when  we  get  down  to  the  meaning  of  this  assertion, 
all  there  is  to  it,  is,  that  in  her  pleadings  she  avers  that  she 
has  taken  some  steps  or  that  the  general  appraisers  appointed 
in  the  estate  made  some  entry  in  their  report  with  regard  to 
her  claim  as  a  widow.  There  is  no  showing  or  evidence  that 
any  part  of  said  real  estate  was  at  any  time  set  off  to  said 
widow  as  her  share  or  property,  and  plaintiff  having  a  lien 
thereon  for  materials  furnished,  no  such  order  could  have 
affected  their  rights,  unless  they  were  made  a  party  thereto, 
so  we  deny  that  there  is  anything  in  this  mere  assertion  which 
shows  that  said  widow  ever  had  any  lien  on  said  lands  or  any 
part  thereof.'* 

We  have  already  stated  that  the  record  does  show  that 
her  dower  was  set  off  to  her  as  claimed.  It  was  said  in  Be 
Est<ite  of  Kennedy,  154  Iowa  460,  464:  ** undoubtedly  'pur- 
chaser,' in  its  broad  sense  when  referring  to  the  acquirement 
of  title,  includes  everyone  who  obtains  title  otherwise  than  by 
descent.  Bennett  v.  Hibbert,  88  Iowa  154;  In  Be  Estate  of 
Gill,  79  Iowa  296.  But  in  common  parlance,  and  as  ordinarily 
used,  its  meaning  is  more  restricted  and  is  understood  to  be 
one  who  obtains  through  negotiation  or  the  like,  for  a  con- 
sideration." In  Bausch  v.  Moore,  48  Iowa  611,  it  was  said 
the  distributive  share  of  the  widow  is  a  materially  different 
estate  from  that  derived  by  descent.  But  whether  she  is  or  is 
not  a  purchaser,  it  is  clear  that  her  dower  right  is,  in  a  sense, 
an  incumbrance,  and  further,  that  under  other  provisions  of 
the  statute  she  is  entitled  to  have  it  set  off  to  her  free  from 
plaintiff's  claim  because  her  husband  was  vested  with  title 
while  she  was  his  wife  and  she  had  not  relinquished  her  right, 
nor  had  she  been  divested  of  it  by  judicial  sale  or  by  any 
other  method  provided  by  law.  The  exact  point  has  not  been 
heretofore  determined  as  to  whether  the  dower  right  is  an 
incumbrance  as  against  a  mechanic's  lien  under  the  statute. 
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But  it  is  clearly  an  incumbrance  in  the  sense  that  neither 
deceased,  nor  the  heirs,  nor  anyone  else  could  mortgage  or 
convey  the  land  free  from  such  charge  or  right  and  deprive 
the  widow  of  her  distributive  share.  But  after  all,  as  to  the 
widow's  share,  it  is  not  so  much  a  question  as  to  whether  it  is 
an  incumbrance,  but  whether,  under  the  other  provisions  of 
the  statute,  she  is  entitled  to  have  it  set  off  to  her  free  from 
debts. 

The  books  refer  to  the  dower  right  as  an  incumbrance. 
McOuire  v,  Luckey,  129  Iowa  559,  563 ;  Morey  v,  Morey,  113 
Iowa  152,  155 ;  11  Cyc.  1112.  In  a  Nebraska  case.  Busier  v. 
PUzgerald,  27  L.  R.  A.  252,  it  is  said :  ' '  It  was  expressly  held 
in  Shearer  v.  Rwnger,  22  Pick.  447,  that,  'an  inchoate  right 
of  dower  is  an  existing  incumbrance  on  land,  within  the  mean- 
ing of  the  covenant  against  incumbrances.'  However  this 
may  be,  it  is  clear  that,  'when  lawful  marriage  of  a  man  and 
woman  and  the  ownership  of  real  estate  by  the  former  concur, 
an  inchoate  dower  right  attaches,  in  the  nature  of  a  charge 
or  incumbrance  upon  the  real  estate  of  the  husband.'  Under 
certain  conditions,  unnecessary  to  notice  here,  the  dower  right 
may  never  attach;  but  when  it  has  once  attached  it  remains 
and  continues  a  charge  or  incumbrance  upon  the  real  estate, 
unless  released  by  the  voluntary  act  of  the  wife  or  extinguished 
by  operation  of  law  and  is  consummate  upon  the  death  of  the 
husband. ' ' 

It  seems  that  the  Nebraska  statute  is  not  like  ours  in 
regard  to  depriving  the  widow  of  dower  by  a  judicial  sale  but 
that  is  not  material  to  the  question  being  now  determined. 
Some  of  our  cases  refer  to  the  widow's  share  or  dower  right 
as  a  right  in  and  to  the  physical  property  and  hold  that  upon 
the  death  of  the  husband  the  wife  succeeds  at  once  to  the  title 
in  fee  simple  to  one-third  of  his  real  estate.  Builer  v.  Butler, 
151  Iowa  583,  588. 

Her  right  to  dower  accrued  at  the  death  of  her  husband, 
which,  as  before  stated,  was  after  the  ninety  days  for  filing 
a  claim  for  a  mechanics'  lien  and  before  such  claim  was  filed 
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Code  Sec.  3366  provides  that  **  one-third  in  value  of  all  the 
legal  or  equitable  estates  in  real  property  possessed  by  the 
husband  at  any  time  during  the  marriage,  which  have  not 
been  sold  on  execution  or  other  judicial  sale,  and  to  which  the 
wife  had  made  no  relinquishment  of  her  right,  shall  be  set 
apart  as  her  property  in  fee  simple,  if  she  survive  him." 

We  have  here,  then,  a  case  where  the  deceased  husband 
was,  during  the  marriage  and  at  his  death,  seized  of  all  the 
real  estate  involved  in  this  case;  it  had  not  been  sold  on 
execution  or  other  judicial  sale;  the  widow  has  not  relin- 
quished her  right;  the  husband  is  dead.  Her  dower  is  not 
subject  to  his  debts.  There  are  cases  holding  that  her  dower 
is  subject  to  a  mortgage  for  the  purchase  money  and  to  a 
mortgage  executed  before  marriage,  for  reasons  which  do  not 
exist  in  this  case. 

In  Tetzloff  v.  May,  supra,  it  was  held  that  **an  attach- 
ment levied  against  a  husband's  real  estate  during  his  life- 
time but  not  confirmed  by  judgment  or  sale  prior  to  his  death, 
is  not  a  lien  paramount  to  his  widow's  distributive  share  in 
such  real  estate.''  And  in  Mock  v.  Watson,  41  Iowa  241,  246, 
it  is  said,  'Hhe  interest  of  the  wife  is  not,  as  that  of  the  heirs, 
.  .  .  made  subject  to  the  rights  of  others,  and  the  charges 
against  the  estate.  It  is  secured  by  absolute  words  and  no 
conditions  or  limitations  are  afBxed  to  it.  These  cannot  be 
engrafted  on  the  statute  upon  presumption  of  legislative 
intention."  In  Bausch  v.  Moore,  supra,  it  was  held  that  the 
unassigned  dower  interest  of  a  widow  in  the  real  estate  of 
her  deceased  husband  is  not  subject  to  an  attachment  in  an 
action  at  law. 

In  14  Cyc,  at  page  922,  a  number  of  cases  are  cited  on 
the  proposition  that  in  most  jurisdictions  a  widow's  dowe^  is 
not  affected  by  the  statutory  mechanics'  lien  for  labor  per- 
formed or  materials  furnished  in  the  improvement  of  her 
husband's  lands. 

It  is  our  conclusion  that  plaintiff  is  not  entitled  to 
mechanics'  lien  against  the  share  of  the  widow.    We  do  not 
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find  in  the  record  that  plaintiff's  entire  claim  as  filed  against 
the  administrator  was  allowed  and  established  in  probate  as 
a  fourth-class  claim  against  the  estate.  If  it  has  been  so 
allowed,  there  is  no  necessity  for  again  allowing  it  by  the 
judgment  in  this  case.  If  it  has  not  been  allowed  as  such 
claim,  the  judgment  of  the  district  court  in  so  far  as  it  ren- 
dered judgment  for  the  amount  on  this  count  may  stand  as 
establishing  the  claim  against  the  estate,  there  being  no 
objection  thereto  by  appellants. 

IV.  The  trial  court  established  plaintiff's  lien  and  decreed 
a  foreclosure  as  to  land  in  counts  2,  3,  and  4,  and  as  superior 
to  the  claims  of  third-class  creditors  whoae  claims  had  been 
.    .  -  filed  and  allowed  and  as  superior  to  the  rights 

after' SnSfy  ^^  *^®  administrators  who  had  obtained  an 
p??tate  f  *pre-*°  order  to  sell  the  land  to  pay  debts.  Appellant 
cedence  over,  contends  that  thesc  claims  are  also  incum- 
brances on  the  land  and  that  plaintiff's  claim  for  mechanics' 
liens  were  not  filed  until  after  the  ninety  days  provided  by 
the  statute;  that  the  third-class  claims  are  incumbrances,  in 
good  faith,  and  that  such  claimants  had  no  notice  of  plaintiff's 
claim.  They  also  claim  that  their  rights  accrued  after  the 
ninety  days  and  before  plaintiff's  claims  for  mechanics'  liens 
were  filed. 

It  may  be  true  that  these  claims  are  in  a  sense  an  incum- 
brance, but  we  are  of  opinion  that  they  are  not  such  incum- 
brances as  are  contemplated  by  Sec.  3092  of  the  Code.  As 
stated,  that  section  provides  that  a  failure  to  file  the  mechanics' 
lien  within  the  time  allowed  shall  not  defeat  the  lien,  except 
against  purchasers  or  incumbrancers  in  good  faith,  without 
notice,  etc.  If  deceased  had  lived  and  plaintiff  had  obtained 
a  judgment  against  him,  it  would  have  been  a  lien  or  incum- 
brance, but  not  an  incumbrance  without  notice,  nor  would 
plaintiff  be  a  purchaser  without  notice,  etc.  The  meaning  of 
the  statute  is,  we  think,  that  it  contemplates  an  incumbrance, 
such  as  a  mortgage  or  the  like,  where  money  is  advanced  or  a 
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transaction  of  that  nature  is  had,  and  that  such  incumbrance 
is  in  good  faith,  and  without  notice. 

The  trial  court  rendered  judgment  for  the  several  amounts 
on  the  three  counts  referred  to,  as  claims  against  the  estate, 
with  directions  to  the  administrators,  and  established 
mechanics'  liens  and  decreed  foreclosure.  The  plaintiff  was 
entitled  to  a  mechanics'  lien  and  foreclosure  thereof,  against 
the  three  properties  referred  to  in  the  three  counts  of  the 
petition,  which  does  not  include  the  property  referred  to  in 
count  one,  which  was  barred  by  the  statute  of  limitations,  and 
the  property  referred  to  in  the  count  where  the  widow's  dower 
was  set  off.  Such  liens  were  decreed  to  be  prior  to  the 
incumbrance  or  claim  of  the  third-class  claimants.  The  decree 
establishing  mechanics'  liens  as  prior  to  third-class  claimants 
is  afSrmed. 

V.  It  is  contended  by  appellant  that  a  mechanics'  lien 

may  not  be  established  and  foreclosed  against  the  property  of 

a  decedent,  or  property  owned  by  one  who  has  died  since  the 

,    ,,  .         materials  were  furnished.    It  has  been  so  held 

of"owner1***       ^^  ^°^®  cascs,  but  the  weight  of  authority 

tractor  V  per-    scems  to  be  that  the  death  of  the  owner  of 

feet  lien.  ^j^^  property  with  whom  the  contract  for  an 

improvement  was  made  does  not  affect  the  right  of  lien 
claimants  to  perfect  and  enforce  their  liens.  27  Cyc.  52  and 
cases.  See  also  Russell  v.  Howell,  69  Atl.  886  (N.  H.).  Our 
statute,  Sec.  3092,  gives  the  material-man  furnishing  materials 
for  an  improvement  ninety  days  within  which  he  may  file 
his  claim  for  a  mechanics'  lien  and  it  may  be  filed  after  that 
time  and  be  made  a  lien  except  as  to  purchasers  or  incum- 
brancers, etc.  There  is  nothing  in  the  statute  to  suggest  that 
the  lien  shall  be  lost  if  the  owner  dies  within  the  ninety  days 
or  within  the  time  in  which  he  may  file  his  claim.  We  there- 
fore hold  that  the  owner's  death  did  not  deprive  plaintiff  of 
its  lien.  It  may  be  said  further  at  this  point  that  counsel 
for  appellant  cite  authorities  to  the  effect  that  if  the  materials 
were  simply  sold  on  personal  account  without  any  under- 
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standing  or  agreement  that  the  material  was  to  be  used  in  a 
building,  it  would  be  a  sale  of  the  material  relying  exclusively 
upon  the  credit  of  the  buyer  and  that  under  such  circum- 
stances no  lien  can  be  claimed  because  the  person  furnishing 
material  does  not  rely  upon  the  security  afforded  by  the  lien. 
One  of  the  cases  so  cited  is  Caates  v.  Shorey,  8  Iowa  415. 
See  also  Oddfellows  Hall  v.  Masser,  24  Pa.  St.  507  (64  Am. 
Dec.  675),  where  it  was  held  that  a  material-man  cannot  en- 
force a  lien  against  a  building  if  the  materials  were  not  fur- 
nished upon  the  credit  of  the  building  but  upon  that  of  the' 
contractor.  This  being  so  it  would  seem  that  the  lien  is  a  claim 
in  part  at  least  in  rem  and  for  this  reason  it  should  be  held 
that  the  right  to  the  lien  does  not  cease  at  the  death  of  the 
owner  of  the  land.  We  may  say  in  this  connection  that  under 
the  evidence  we  are  satisfied  that  there  was  a  contract  to  fur- 
nish the  material  for  the  buildings  and  improvements  as 
claimed. 

As  to  the  claim  of  the  appellants  that  the  account  set  up 
in  one  of  the  counts  of  the  petition  is  not  an  open,  continuous 
account,  we  think  the  point  is  not  well  taken.  There  may  be 
some  other  points  suggested  in  argument  but  they  are  not  of 
sufScient  importance  to  require  notice.  All  points  raised  have 
been  considered  and  we  are  of  opinion  that  the  judgments 
and  decree  appealed  from  should  be  affirmed  except  as 
indicated  in  the  opinion.  The  cause  is  remanded  for  a  decree 
in  harmony  with  the  opinion.  The  costs  of  this  appeal  will 
be  taxed  one-hi^lf  to  appellee,  and  one-half  to  appellants  other 
than  Carrie  C.  Copeland. — Affirmed  in  part.  Reversed  in  part. 

Ladd,  C.  J.,  Evans,  and  Weaver,  JJ.,  concur. 
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H.  S.  Stone,  Appellee,  v.  P.  P.  Howell,  Appellant 

VENDOR   AND   FUBOHASEB:      Oontnct   of  Purcbaae— Practical 

1  Oonstruction  by  Parties.  The  praetieal  eonstni^tion  placed  on  a 
contract  by  the  parties  themselves,  being  one  fairly  dedncible 
therefrom,  will  control  the  rights  of  the  parties. 

PRINCIPLE  APPLIED:  There  was  a  failure  to  meet  the 
conditions  of  a  contract  of  sale  of  real  estate,  of  which  "time 
was  the  essence";  notice  of  forfeiture  was  served  under  Sec.  4299, 
Code  Sup.  1913,  and  the  30  days  expired.  Both  parties  con- 
strued the  contract  as  permitting  a  forfeiture.  Held,  the  court 
should  adopt  the  same  construction,  thereby  preventing  one 
party  from  later  claiming  that  the  contract  was  still  in  force. 

OONTBACT:     Oonsideratioii — ^Ex  Parte  Substitation.     The  specific 

2  consideration  called  for  by  a  contract  is  not  satisfied  by  the 
ex  parte  substitution  of  ''something  else  just  as  good." 

PRINCIPLE  APPLIED:  Defendant  agreed  to  pay  $3,000  in 
cash  by  a  certain  date.  He  offered  as  a  substitute  a  note  for 
$3,000  signed  by  a  party  financially  good  but  a  stranger  to  payee. 
Held,  ineffective. 

VENDOR  AND  PUB0HA8EB:     << Options "—FaUnre  to  Ezerdse— 

3  Termination  of  Eights.  The  failure  to  exercise  a  mere  "option" 
to  purchase  land,  in  accordance  with  the  terms  thereof,  termi- 
nates all  rights  thereto. 

CONTRACTS:    Termination — ^Destruction  of  Subject-Matter.    A  con- 

4  tract  for  which  there  exists  no  basis  except  the  continued  exist- 
ence of  a  certain  right  in  the  subject  matter  of  the  contract  in 
one  of  the  parties  is  terminated  by  the  destruction  of  said  right 
in  said  party. 

PRINCIPLE  APPLIED:  Plaintiff,  having  sold  certain  lands 
to  defendant  under  a  forfeitable  contract,  undertook  the  agency 
to  sell  said  lands  for  defendant.  Later,  defendant's  rights  were 
declared  forfeited  by  plaintiff  in  accordance  with  the  contract  of 
sale.  After  forfeiture,  plaintiff  sold  the  land  at  an  advance  in 
price.     Held,  the  sale  was  not  made  by  plaintiff  as  agent  of 
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defendant,   such   agency   contract   having   terminated  with  the 
termination  of  defendant's  rights  in  the  land. 

Appeal  from  Palo  Alio  District  Court. — Hon,  D.  P.  CoYLEy 

Judge. 

Saturday,  December  19, 1914. 

Action  to  re-form  a  lease  and  recover  rent.  There  was  a 
cross-bill  by  the  defendant  asking  specific  performance  of  a 
certain  written  contract  between  the  parties  entered  into  prior 
to  the  execution  of  the  lease  whereby  the  plaintiff  a^eed  to 
sell  to  the  defendant  the  premises  described  in  the  lease  sued 
on.  Answering  the  cross-bill  the  plaintiff  averred  that  such 
previous  contract  had  been  forfeited  by  the  defendant  and 
abandoned.  There  was  a  decree  for  the  plaintiff  fixing  the 
amount  of  rent  due  him  and  dismissing  the  cross-bill. 

The  defendant  has  appealed. — Affirmed. 

Lovrien  &  Lovrien,  Davidsan  &  Burt  and  Kenyon,  Kelle* 
her  &  0  ^Connor,  for  appellee. 

L.  W.  Housel,  E.  M.  McCall,  and  E.  E.  Addison,  for 
appellant. 

Evans,  J. — On  April  23,  1912,  the  parties  hereto  entered 
into  a  contract  of  lease  covering  773  acres  of  land  in  Palo  Alto 
county  whereby  the  plaintiff  purported  to  lease  same  to  the 

defendant  for  the  year  1912.    Though  a  gen- 
PDBcuABBB :       cral  dculal  was  interposed  by  the  defendant  to 

contract  of  .,  ,,,,  •   i  . 

purchase:  the  petition,  no  special  controversy  seems  to 

practical  con- 

Btniction  by       have  been  presented  at  the  trial  as  to  the 

parties. 

amount  of  rent  due  to  the  plaintiff  nor  as  to 
the  right  of  the  plaintiff  to  a  re-formation  of  the  lease  by  the 
correction  of  certain  manifest  verbal  errors  therein.  On  this 
appeal  no  question  is  presented  to  us  involving  the  correctness 
of  the  decree  below  in  this  regard.  The  real  controversy 
between  the  parties  arises  on  the  cross-bill  and  involves  a 
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written  contract  of  sale  entered  into  on  November  14,  1911, 
and  certain  other  alleged  agreements  written  and  oral  ante- 
dating the  lease.  The  contract  of  November  14,  1911,  was  an 
executory  contract  of  sale  hy  the  plaintiff  to  the  defendant 
of  the  773  acre  tract  for  an  agreed  consideration  of  $50,000 ; 
$2,000  was  paid  on  the  date  of  the  contract  by  conveyance  of 
certain  Missouri  property ;  $3,000  was  to  be  paid  on  February 
first  following.  For  the  balance  of  the  purchase  price, 
mortgages  were  to  be  executed  by  the  purchaser  to  the  amount 
of  $23,000  and  an  existing  mortgage  of  $22,000  was  to  be 
assumed.  Time  was  of  the  essence  of  the  contract.  The 
contract  did  not  specify  the  date  when  the  mortgages  were  to 
be  executed  nor  the  date  which  they  should  bear  nor  the  date 
when  the  conveyance  should  be  made.  It  specified  only  the 
date  of  the  payment  of  the  $3,000  as  February  1,  1912,  and 
the  date  of  giving  the  possession  of  the  land  as  March  1, 1912. 
The  conveyance  was  to  be  by  warranty  deed.  Inasmuch  as 
such  deed  would  carry  with  it  the  right  of  possession,  the 
contract  could  fairly  be  construed  as  requiring  the  execution 
of  the  deed  on  such  date  and  likewise  of  the  purchase  money 
mortgages.  The  defendant  wholly  failed  to  make  the  payment 
of  February  1st.  On  February  24th,  the  plaintiff  served 
upon  him  a  thirty-day  notice  of  forfeiture  under  the  statute. 
The  defendant  was  already  in  possession.  After  the  expira- 
tion of  the  thirty-day  period  the  parties  had  certain  oral 
negotiations  whereby  it  was  agreed  that  the  plaintiff  should 
make  a  written  lease  of  the  premises  to  the  defendant  for  the 
season  of  1912  and  should  give  him  an  option  to  buy  the  same 
for  another  period  of  thirty  days  and  for  $48,000.  On  April 
20th,  the  plaintiff  presented  a  written  lease  to  the  defendant 
in  pursuance  of  such  agreement  but  the  defendant  refused  to 
join  therein  on  that  day.  On  April  22nd,  the  plaintiff  began 
an  action  against  the  defendant  and  served  him  with  notice 
thereof  to  recover  possession  of  the  land.  Thereupon  the  lease 
involved  herein  was  executed  by  the  parties  therein  and  the 
defendjant  continued  in  possession  and  farmed  the  premises 
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for  the  year  1912.    On  the  back  of  this  lease  was  written  the 
following  option,  duly  signed: 

''It  is  agreed  by  and  between  the  parties  hereto  that  the 
second  party  shall  have  the  option  to  purchase  the  land  herein 
described  upon  the  following  terms,  to  wit:  $3,000  cash  on 
the  Ist  day  of  June,  1912,  and  by  executing  to  the  first  party 
two  mortgages  one  for  the  sum  of  $18,000  at  5l^%  and  one 
for  the  sum  of  $5,000  both  due  January  1,  1922,  and  drawing 
interest  at  5%  from  January  1,  1912,  and  assuming  the 
present  encumbrance  of  $22,000  with  interest  from  January 
1,  1912.  First  party  reserves  the  right  to  extend  or  increase 
the  present  mortgage  at  a  rate  not  to  exceed  5^^%,  total  to 
be  paid  for  farm  to  be  $48,000. 

"The  above  paragraphs  are  made  a  part  of  this  lease. 

"H.  S.  Stone, 
"P.  P.  Howell.'' 

The  foregoing  option  was  never  exercised  by  the  defend- 
ant according  to  its  terms.  He  did,  however,  on  May  31st 
offer  to  the  plaintiff  three  notes  of  $1,000  each  signed  by 
himself  and  a  surety  in  lieu  of  the  cash  payment  of  $3,000, 
and  these  the  plaintiff  refused  to  accept 

The  contention  of  the  defendant  as  made  here  is  that  the 
contract  of  November  14th  was  never  legally  forfeited  and 
that  it  therefore  remains  in  full  force ;  that  on  February  24th, 
when  the  notice  of  forfeiture  was  served,  the  plaintiff  was 
himself  in  default  in  that  he  had  not  acquired  the  legal  title 
to  the  land  and  did  not  acquire  the  same  until  February  28th ; 
that  he  never  actually  tendered  a  conveyance  to  the  defendant ; 
that  he  had  previously  notified  the  defendant  that  he  had  no 
title  and  could  not  convey  and  did  not  subsequent  to  February 
28th  notify  the  defendant  that  he  had  acquired  this  title; 
that  the  lease  was  entered  into  in  the  mutual  mistaken  belief 
that  the  notice  of  a  forfeiture  was  effective  and  that  such 
lease  was  therefore  a  fraud  upon  the  defendant.' 

The  argument  of  the  defendant  rests  largely  upon  a 
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foundation  of  fact  which  is  not  fairly  sustained  by  the  record. 
The  plaintiff  acquired  the  lands  in  September,  1911,  by 
executory  contract  and  paid  at  this  time  a  substantial  part  of 
the  purchase  price.  A  deed  from  his  grantor  was  put  in 
escrow  in  a  local  bank  to  be  delivered  to  him  at  any  time 
upon  payment  of  $3,800.  A  fair  consideration  of  the  evidence 
will  not  warrant  any  other  finding  than  that  the  plaintiff  was 
at  all  times  able  and  ready  to  convey  to  the  defendant  upon 
performance  by  the  defendant.  The  defendant  had  been  dis- 
appointed in  the  receipt  of  expected  funds  and  was  unable 
to  perform.  He  so  informed  the  plaintiff  who  was  admittedly 
importunate  in  pressing  payment.  The  thirty  days*  notice 
having  been  served  on  February  24th  and  the  full  thirty-day 
period  having  expired  thereafter,  both  parties  believed  that 
the  contract  was  legally  forfeited  and  that  the  defendant  had 
no  further  legal  claim  thereunder.  And  in  such  belief  the 
lease  was  entered  into.  Their  conduct  disclosed  the  parties' 
own  practical  construction  of  their  contract.  As  already 
indicated,  the  contract  would  fairly  bear  such  construction 
and  this  is  enough  for  our  present  consideration.  We  find 
no  fraud  or  misrepresentation  or  any  mutual  mistake  in  a 
legal  sense.  Neither  do  the  pleadings  tender  such  issues.  The 
rights  of  the  parties  must  therefore  be  determined  under  this 
lease  and  the  option  appended  thereto. 

The  option  called  for  the  payment  of  $3,000  cash  on  or 
before  June  1, 1912.  The  defendant  tendered  three  promissory 
notes  of  $1,000  each.  His  contention  is  that  the  plaintiff 
2.  coimucT-         ^^^  orally  agreed  to  accept  such  notes  in  lieu 

S°^rrtS.'     of  the  cash.    This  is  denied  by  the  plaintiff. 

Btitiitioii.  rpt^g  jjQ^gg  tendered  bore  date  of  March  19th. 

They  had  been  prepared  by  the  plaintiff  on  that  date  and 
delivered  to  the  defendant.  At  that  time  defendant's  rights 
under  the  contract  of  November  14th  had  not  been  terminated. 
The  thirty-day  period  following  the  notice  of  forfeiture  would 
expire  on  March  25th  or  26th.  The  defendant  was  trying  to 
save  final  default.    In  order  to  aid  him  to  that  end  the  plaintiff 
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agreed  to  accept  the  notes  of  three  specified  individuals  for 
$1,000  each.  Pursuant  to  that  end  he  prepared  the  notes  in 
question  and  deliyered  them  to  the  defendant.  The  signatures 
were  never  obtained.  In  May,  1912,  the  defendant  procured 
the  signature  of  an  uncle,  resident  in  Appanoose  county, 
upon  all  these  notes  and  tendered  the  same  to  the  plaintiff  on 
May  31st.  The  signing  party  was  a  stranger  to  the  plaintiff. 
He  was  in  fact  financially  responsible.  However,  neither  the 
local  banks  nor  the  banks  in  Appanoose  county  would  pur- 
chase the  notes.  So  far  as  the  evidence  conflicts  at  this  point 
we  think  the  clear  weight  and  consistency  are  with  the  plain- 
tiff. 

The  evidence  will  not  warrant  a  finding  that  the  plaintiff 
agreed  at  any  time  after  the  execution  of  the  lease  and  option 
to  accept  notes  in  lieu  of  the  cash  payment  stipulated  therein. 
Defendant's  tender  of  such  notes  was,  therefore,  ineffective. 

The  sum  of  the  situation  then  is  that  the  defendant 
failed  to  exercise  the  option  and  this  terminated  his  right  to 
claim  any  interest  in  the  land.    Cold  v,  Beh,  152  Iowa  368 ; 

Hopwood  V.  McCatisland,  120  Iowa  218;  In 
'  PUBCHA8EB?       Tc  SMelds,  134  Iowa  559 ;  Schoonover  v.  Pet- 

"options**  * 

failure  to' ex-     cma,  126  lowa  261;  Cody  V.  Wiltse,  130  Iowa 

ercise  *  teroil- 

nation  of  139 ;  TarHnffton  v.  Corley,  59  Iowa  28 ;  Russell 

rig^htfl.  ^ . 

V.  Finn,  110  Iowa  301. 
II.  The  land  involved  herein  was  sold  in  October,  1912, 
by  the  plaintiff  at  an  advance  in  price.     The  negotiations 
with  the  purchasers  were  had  with  the  knowledge  of  the 

defendant   and   without   any   adverse   claim 

4.    CONTBACTS  * 

termination:       being  Set  up  by  him.      The  defendant  now 

destruction    of       ,    .  _  _  ,         , 

subject  claims,  however,  that  such  sales  were  made 

matter.  '  ' 

by  the  plaintiff  as  his  agent  under  a  written 
contract  of  agency  entered  into  between  them  in  January, 
1912.  The  plaintiff  was  engaged  in  the  real  estate  business. 
On  January  17,  1912,  while  the  November  contract  was  in 
force  and  before  any  default  of  the  defendant,  he  listed  the 
lands  with  the  plaintiff  for  sale.    The  agency  contract  gave  the 
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plaintiff  the  exclusive  agency  for  such  sale  until  July  1, 1912, 
and  thereafter  until  it  should  be  terminated  by  a  thirty  days' 
notice.  No  notice  of  termination  of  the  agency  was  ever  given 
by  the  defendant  to  the  plaintiff.  It  is  contended,  therefore, 
that  the  agency  contract  continued  in  force  and  that  the 
plaintiff  must  be  deemed  as  an  agent  of  the  defendant  in  the 
sale  subsequently  made  in  October.  It  is  sufficient  to  say 
that  this  contract  necessarily  went  down  with  the  original 
contract  of  purchase.  The  contract  of  April  23rd  necessarily 
supplanted  the  previous  agreements  and  fixed  the  status  of 
the  parties  with  reference  to  the  subject  matter.  When  the 
defendant's  interest  in  the  land  finally  failed,  he  could  neither 
create  nor  continue  an  agency  for  its  sale. 

The  record  is  quite  voluminous.  The  ailments  are 
extensive  and  discuss  many  phases  of  the  controverEQT.  Our 
conclusions  here  announced  are  necessarily  decisive  of  the 
whole  controversy  and  no  useful  purpose  can  be  subserved  in 
dealing  with  further  details. 

We  think  the  decree  of  the  trial  court  is  sustained  by  the 
evidence  and  it  is  accordingly — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 


W.  A.  SuiiLENBABOEB,  Appellee,  v.  Q.  B.  Ahbens  et  al., 

Appellants. 

APPEAL  Ain>  EBBOB:     Brief— Errors  Zdontifled.     Facts  sppliea- 

1  ble  to  errors  relied  on  must  be  epeeifically  pointed  out,  under 
Supreme  Court  Bule  53,  Par.  4,  by  reference  to  page  and  Unes 
of  abstract. 

TBIAL:    Evidence— Omnibus  Motion  to  Strike.    A  motion  to  strike 

2  out  evidence,  embracing  both  competent  and  incompetent,  is 
properly  overruled. 

APPEAL  Ain>  EBBOB:    Objections  Pirst  Made  on  AppeaL    Objec- 

3  tions  not  made  in  trial  court  will  not  be  considered  on  appeaL 
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BZBODTOB8  AND  ADMINI8TBAT0E8:     8Utem«nt  of  Ohdiiu— 

4  Itlberality  Allowed.  Claims  in  probate  are  not  eubjeet,  generally, 
to  the  same  rules  of  pleading  which  prevail  in  ordinary  actions, 
but  may  be  subject  to  motion  for  more  specific  statement. 

APPEAL  AND  BBBOB:    BzdQiion  of  Qnestioii— Necessity  to  Show 

5  Prejndlce.  Error  cannot  be  predicated  upon  the  mere  exclusion 
of  a  question.  Some  offer  of  proof  should  appear  as  to  what  the 
answer  would  have  been. 

EVIDENOE:      Res    Oostae    Time   of    Statements.     Statements    of 

6  deceased,  against  whose  estate  a  claim  was  filed  for  personal 
services,  as  to  why  claimant  was  kept  around  his  premises,  wholly 
indefinite  as  to  when  they  were  made,  are  not  admissible  as  part 
of  the  res  gestae. 

EZEO0TOBS    AND     ADMINIST&ATOBS:       Olalms— Proof,     Suf- 

7  fldency  of.  Evidence  reviewed  and  held  to  be  sufficient  to  sup- 
port the  claim  and  the  amount  of  the  recovery  thereon. 

STATUTE  OF  LIMITATION:    Long  Oontlnnons  Indefinite  Employ- 

8  ment.  When  services  are  rendered  for  a  long  continuous  period 
of  time,  under  an  agreement  for  compensation,  but  wholly  indefi- 
nite as  to  the  period  of  employment,  or  the  time  or  rate  of  com- 
pensation, the  statute  of  limitation  begins  to  run  when  the 
employment  is  terminated. 

PRINCIPLE  APPLIED:  Claim  against  an  estate  for  personal 
services.  Claimant  entered  the  home  of  deceased  and  his  wife, 
at  their  request,  in  1904,  and  continuously  thereafter,  up  to  1912, 
and  until  both  the  husband  and  wife  were  dead,  performed 
extensive  and  valuable  services.  He  had  no  other  employment. 
Payment  was  promised  when  the  contract  of  employment  was 
.  made,  but  nothing  was  said  as  to  amount  or  time  of  payment  or 
length  of  employment.  Held,  claimant  was  not  limited  in  recov- 
ery to  the  services  rendered  within  five  years  preceding  the 
commencement  of  the  action. 

APPEAL   AND   EBBOB:     BCIscondnct   of   Counsel— Discretion   of 

9  Court.  The  judgment  of  the  trial  court  that  certain  misconduct 
was  non-prejudicial  will  not  be  disturbed  unless  an  %buse  of 
discretion  appears. 

PRINCIPLE  APPLIED:  Counsel  for  plaintiff,  who  was 
seeking  to  recover  from  the  estate  of  deceased  on  an  implied 
promise  to  pay  for  services,  stated  to  the  jury  that  claimant  had 
expected  to  be  compensated  in  the  will.    The  court  stated  that 

Vol.  168  Ia.— 19 
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such  was  not  the  evidence  and  admonished  counsel  to  keep  within 
the  record.  Court  overruled  motion  for  new  trial  which  raised 
this  question.    Held,  the  court  did  not  abuse  its  discretion. 

Appeal  from  Benton  District  Court. — Hon.  C.  B.  Bradshaw, 

Judge. 

Saturday,  December  19,  1914. 

Plaintiff  filed  his  claim  against  the  executors  in  the  sum 
of  $3,435.  There  was  a  trial  to  a  jury,  which  resulted  in  a 
verdict,  and  allowance  of  the  claim  in  the  sum  of  $3,335.  De- 
fendants filed  a  counterclaim  for  precisely  the  same  amount 
for  room  rent  and  board  alleged  to  have  been  furnished  plain 
tiff  by  deceased,  but  the  counterclaim  was  withdrawn.  .  De- 
fendants appeal. — Affirmed. 

W.  C.  Scrimgeoiir  and  Tobin  &  Jensen,  for  appellants. 

C.  W.  E.  Snyder,  for  appellee. 

Preston,  J. — I.  It  is  contended  by  appellants  in  their 
brief  that  the  trial  court  erred  in  admitting  evidence  of  plain- 
1.  APPEAL  AND       tiff  as  t^  personal  transactions  and  communi- 
S?ow '  ^^^^ ''     cations  contrary  to  Sec.  4604  of  the  Code.    The 
identified.  argument  is,  as  they  state  it,  that:  *'the  testi- 

mony of  Mr.  Sullenbarger  from  beginning  to  end  has,  in  a 
roundabout  way,  brought  out  exactly  what  is  prohibited  by 
Sec.  4604.  We  do  not  point  out  any  specific  places  in  the 
abstract.''  The  errors  relied  upon  for  a  reversal  are  not  more 
specific  than  the  argument  except  in  one  i>articular,  which 
will  be  hereafter  referred  to.  The  rules  provide  that  the  brief 
of  appellant  shall  contain  a  short  and  clear  statement  disclos- 
ing ^^  .  .  a  brief  and  concise  statement  of  so  much  of 
the  facts  as  fully  presents  the  errors  and  exceptions  relied 
upon,  referring  to  the  pages  and  lines  of  the  abstract.''  Rule 
53,  Par.  4. 

Appellant  has  sufiSciently  pointed  out  the  following  in 
regard  to  the  testimony  of  plaintiff,  and  the  objection  thereto, 
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and  the  mlings  of  the  court.    After  the  examination  of  plain- 
2.  tbial:  evi-       *^  ^^  proceeded  for  a  time,  and  objections 
bSS^otiSf *to    thereto  had  been  made  by  counsel  for  de- 
Btrike.  f  endanty  the  court  asked  the  witness  a  number 

of  questions,  evidently  for  the  purpose  of  trying  to  separate 
the  different  things  testified  to  by  the  witness,  and  to  deter- 
mine what  were  and  what  were  not  personal  transactions  and 
communications,  first  saying:  ''Now  as  to  these  objections 
that  have  been  made:    .    .    . 

''Q.  I  am  asking  you  if  any  of  these  things  and  other 
things  you  mention  were  done  at  the  personal  request  of  Dr. 
Worley  f 

''A.  It  was  implied  in  a  verbal  contract  made  the  last 
week  in  August  or  about  the  Ist  of  September. 

*'Q.  In  what  yeart 

'*A.  1904. 

''Q.  Well,  it  was  implied  in  the  contract  that  you  made 
with  him  T 

**A.  A  verbal  contract. 

"Court:  Well,  I  will  govern  that  by  a  ruling  or  instruc- 
tion.'' 

Counsel  for  defendant  then  moved  to  strike  out  all  the 
testimony  of  the  witness  so  far  given,  because  the  testimony 
and  witness  are  within  the  prohibition  of  Sec,  4604  of  the 
Code ;  and  for  the  further  reason  that  it  appears  for  the  first 
time  that  said  testimony  is  incompetent  because : 

"Court:  Where  does  it  appear  for  the  first  timef 
"Mr.  Tobin:  That  said  testimony,  rather,  is  incompetent 
for  the  reason  that  it  is  based  upon  an  alleged  contract  in 
1904,  and  that  the  same  would  now  be  barred  by  the  statute  of 
limitations." 

The  court  thereupon  excluded  "the  testimony  of  the  wit- 
ness as  to  the  items  of  work  that  he  did  at  the  personal  request 
of  Dr.  Worley.    It  seems  to  me  that  is  a  personal  transaction. " 

The  motion  to  strike  was  not  well  taken  because  it  included 
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all  the  testimony  up  to  that  time,  a  part  of  which  was  proper. 
It  is  not  quite  clear  from  the  record  whether  defendant  was 
not  relying  rather  upon  the  objection  as  to  the  statute  of 
limitations  than  the  incompetency  of  the  witness.  The  court, 
by  its  instructions,  of  which  no  complaint  is  made  in  regard 
to  this  matter,  did  instruct  the  jury  in  regard  to  an  implied 
promise  or  contract.  We  think  the  error  complained  of  was 
cured  by  the  action  of  the  court. 

2.  The  second  assignment  of  error  is  that  the  court  erred 
in  admitting  the  testimony  of  claimant,  and  of  claimant's  wit- 
ness, Mrs.  Palmer,  concerning  the  pretended  agreement  made 

in  September,  1904,  for  the  reason  that  such 
ebbob:  objec-     agreement,  if  any,  would  be  barred  by  the 

tioDB  first 

made  on  statute  of  limitations ;  and  said  testimony  was 

appeal.  ^  '  ^  / 

further  incompetent,  irrelevant,  and  imma- 
terial for  the  reason  that  no  agreement,  express  or  implied, 
had  been  pleaded  by  plaintiff. 

We  have  already  disposed  of  so  much  of  this  assign- 
ment as  relates  to  the  evidence  of  plaintiff.  Mrs.  Palmer  was 
a  daughter  of  the  claimant.  We  do  not  find  that  either  of 
these  objections  were  made  to  the  testimony  of  Mrs.  Palmer  on 
the  trial.  There  was  objection  to  her  evidence  and  to  her  as 
a  witness,  on  the  ground  that  she  was  incompetent  under 
Sec.  4604.  There  was  considerable  discussion  between  the 
court  and  counsel  for  defendants  on  that  subject,  but  that 
question  is  not  now  relied  upon  or  argued.  Furthermore, 
claims  in  probate  are  not  subject,  generally,  to  the  same  rules 
of  pleading  which  prevail  in  ordinary  litigation,  CharUon 
Bank  v.  Whicher,  163  Iowa  571,  578 ;  University  v.  Emmert, 
108  Iowa  500,  502. 

There  was  no  demurrer  or  motion  by  defendants  in  the 

present  case.    If  the  statement  of  claim  was 
AND  ADMiNis-     uot  suflBciently  specific,  it  would  doubtless  be 

fFBATOBS  * 

Statement  of      subject  to  a  motion  for  more  specific  state- 

clalms . 

liberality  ment.      Wise    V.    Outtrim,    139    Iowa    192, 

allowed.  '  ' 

198. 

3.  Defendants  placed  three  witnesses  on  the  stand  to  show 
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statements  and  declarations  of  deceased  as  to  the  arrangement 

between  deceased  and  claimant.    It  is  conceded  that  plaintiff 

5.  APPEAL  AND       ^a«  '^^^  P^^°*-    The  questions  asked  of  the 

Soi?*ot  ^quea"     three  were  substantially  the  same.     One  of 

to  Vb^iT*"**^    these,  Hickey,  testified  that,  "with  the  excep- 

prejudice.  ^^^^  ^j  seven  or  eight  years,  I  have  lived  in 

Belle  Plaine  since  1889.  I  have  seen  considerable  of  Dr. 
Worley  all  the  later  years  of  his  life,  and  eq)ecially  since 
1909.  Saw  a  great  deal  of  him  up  to  four  weeks  before  his 
death.  Had  a  conversation  with  him  in  reference  to  the  plain- 
tiff while  Sullenbarger  was  about  the  house.  Q.  State  what 
the  conversation  was,  if  any,  relative  to  the  motive  and  reasons 
or  conditions,  and  expressions  that  he  made  to  you  relative  to 
why  and  how  he  kept  Mr.  Sullenbarger  at  his  house  f  Upon 
objection  being  made  by  plaintiff,  the  court  inquired  how 
counsel  claimed  it  was  competent,  and  counsel  for  defendant 
stated,  by  way  of  ai^ument:  "That  it  was  a  part  of  the  res 
gesicRy  the  question  being  confined  to  a  period  sought  to  be 
recovered  upon  herein,  assuming  that  we  show  that  this  was 
6  BriDBNCB-  ^^  work  of  charity  and  out  of  sympathy  for 
time'^f**8tate-  Sullenbarger,  and  as  an  explanation  of  why 
"®°'*-  and  how  Sullenbarger  was  about  the  place/' 

The  objection  was  sustained  by  the  court  on  the  ground  that 
the  evidence  was  incompetent.  Counsel  made  no  offer  to  prove, 
so  far  as  appears  from  the  record.  The  witness  might  have 
answered,  if  permitted  to  testify,  that  deceased  stated  to  him 
that  the  arrangement  was  as  testified  to  by  Mrs.  Palmer.  We 
ought  not  to  reverse  the  case  and  send  it  back  in  order  to 
experiment  and  see  whether  witness  would  have  so  answered, 
or,  as  counsel  assume  in  argument,  that  the  answer  would 
have  been  of  statements  made  by  deceased  in  his  own  favor. 
No  time  is  fixed  in  the  question.  So  far  as  appears,  the 
conversation  inquired  about  may  have  been  years  before. 
Counsel  for  appellant  contends  it  is  a  part  of  the  res  gestm; 
that  is,  as  we  understand  the  argument,  that  it  would  be  a 
part  of  the  transaction  of  plaintiff's  staying  at  Dr.  Worley 's 
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home  for  the  whole  period*  If  the  theory  of  defendant  is 
sound,  why  would  not  all  that  claimant  said  or  did,  even 
though  a  personal  transaction  and  communication  with  de- 
ceased, be  adnussiblef  The  theory  in  regard  to  res  gest^B  is 
that  it  is  the  transaction  speaking  through  the  witnesB;  and, 
if  defendant's  theory  is  sound.  Sec.  4604  would  apply,  not 
only  to  the  witness,  but  to  the  transaction.  We  think  it  needs 
no  citation  of  authority  to  show  that  the  evidence  was  not 
competent. 

4.  The  fourth  assignment  is  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  defendants,  for  the  reason  that 
there  was  no  competent  testimony  in  the  case  to  establish  plain- 

ti£F  's  claim.  Mrs.  Palmer,  a  daughter  of  plain- 
^'  ^^Sis-     tiff,  was  married  a  short  time  before  the 

TBATOBfl  : 

cuimi :  pioot     decease  of  Dr.  Worley,  and  she  had  lived  in 

the  home  for  some  years  prior  to  her  marriage. 
Mrs.  Worley  died  in  1910,  and  Dr.  Worley  died  on  May  12, 
1912.  Plaintiff  is  a  brother  of  Mrs.  Worley.  Mrs.  Palmer 
testified  to  a  conversation  between  plaintiff  and  Dr.  Worley 
and  Mrs.  Worley  in  August,  1904.    She  says: 

''Plaintiff  had  made  his  plans  to  go  away,  and  Dr.  Worley 
and  Mrs.  Worley  asked  plaintiff  to  stay,  and  stated  that  if  he 
would  stay  he  would  be  paid,  and  paid  well.  My  father  said  he 
would  stay,  and  the  matter  was  closed.  There  was  no  stated 
amount  of  money  plaintiff  should  receive  as  pay.  There  was  a 
subsequent  conversation  between  plaintiff  and  Mr.  and  Mrs. 
Worley  on  Labor  Day  in  1907  in  reference  to  the  work  of  the 
house.  At  that  time  Dr.  Worley  and  Mrs.  Worley  again  asked 
my  father  to  stay  and  continue  his  work  as  he  had  been 
doing. ' ' 

She  then  testifies  to  the  character  of  work  she  saw  her 
father  doing  from  the  fall  of  1904  until  May,  1912: 

"That  he  did  cooking,  bread  baking,  dish  washing,  scrub- 
bing, heavy  sweeping,  cared  for  the  furnace,  made  the  garden, 
mowed  the  lawn  and  cared  for  the  walk,  waited  on  Dr.  and 
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Mrs.  Worley  in  their  sickness,  washed  some  windows,  hung  the 
curtains,  carried  coal,  took  care  of  the  stove  and  the  kitchen 
range.  My  father  had  no  other  employment  during  that 
period,  and  he  worked  continuously  at  Dr.  Worley 's  house.  I 
saw  Dr.  Worley  vomit  and  my  father  cleaned  it  up.  The  doc- 
tor would  spread  papers  near  the  bed  so  that  he  could  spit 
on  them.  Sometimes  he  missed  the  papers  and  father  cleaned 
it  up.  Sometimes  Dr.  Worley  needed  care  at  night,  and  father 
did  that.  During  the  last  six  months  of  Dr.  Worley 's  life, 
father  slept  on  a  lounge  in  the  reception  room.  He  slept 
there  because  Dr.  Worley  asked  him  to.  During  some  of 
that  time,  my  father  gave  him  morphine  injections  and  put 
applications  on  his  head  and  prepared  other  medicine  for  him 
at  his  direction.  Father  would  put  him  to  bed  if  he  wasn't  able 
to  go  to  bed.  When  the  doctor  wandered  around  the  house  at 
night,  my  father  would  lead  him  to  his  room  and  put  him  to 
bed.  During  the  last  six  months,  the  doctor  was  in  very  feeble 
health.  His  eyesight  was  poor.  He  had  but  one  eye.  One  had 
been  removed  in  1907.  After  the  eye  was  removed  it  gave  him 
pain  and  there  were  discharges  from  the  eye." 

A  physician,  testifying  for  defendant,  testifies  that  he 
never  knew  deceased  to  have  any  trouble  with  the  eye  socket 
until  his  last  sickness;  that  at  that  time  he  found  there  was 
an  infection  in  the  orbit.  It  was  painful,  and  matter  was 
discharged  from  the  orbit  He  complained  of  a  pain  in  the 
back  of  his  head  and  medicine  was  injected  to  relieve  the 
pain  in  the  eye. 

There  was  evidence  of  other  witnesses  on  the  character 
of  the  work  which  was  done,  and  the  condition  of  the  deceased 
and  his  wife  at  different  times  while  plaintiff  was  there.  Evi- 
dence was  given  as  to  the  value  of  the  services.  Plaintiff  made 
a  claim  of  $35  per  month  from  September  1, 1904,  to  Septem- 
ber 1, 1911,  and  of  $50  per  month  from  that  time  to  the  death 
of  Mr.  Worley.  The  testimony  of  Mrs.  Palmer  was  not  denied 
or  contradicted,  and  defendant  introduced  no  evidence  as  to 
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the  value  of  the  services  performed  by  plaintiff.  The  recovery 
was  in  accord  with  the  testimony  as  to  value.  We  think  the 
evidence  was  such  that  it  was  a  question  for  the  jury,  and  that 
the  verdict  is  sustained  by  the  testimony. 

This  disposes  of  the  fourth  assignment,  as  also  the  claim 
that  the  verdict  is  excessive.  What  we  have  said  disposes,  also, 
of  the  fifth  assignment  of  error,  wherein  it  is  claimed  that  the 
court  erred  in  giving  instruction  No.  4,  because  no  implied 
agreement  had  been  pleaded,  and  that  there  was  no  competent 
evidence  of  such  an  agreement.  If  the  jury  believed  the  testi- 
mony of  Mrs.  Palmer,  then  an  impUed  agreement  or  promise 
to  pay  reasonable  value  would  arise. 

5.  Assignments  6  and  7  may  be  considered  together. 
These  assignments  seem  to  be  the  ones  most  argued  and  most 
strongly  relied  upon  by  appellants  for  a  reversal.    These  are 

that  the  court  erred  in  refusing  to  give  to  the 
limitation:  jury  defendants'  instruction  No.  2,  for  the 
ous  indefuiite     rcason  that  the  statute  of  limitaticms  would 

employment. 

limit  claimant  s  recovery  at  the  most  to  the 
five-year  period  preceding  the  commencement  of  the  action, 
and  that  the  court  erred  in  giving  instruction  No.  9,  for  the 
reason  last  mentioned.  The  offered  instruction  was  to  the 
effect  that  in  no  event  could  plaintiff  recover  for  any  services 
rendered  more  than  five  years  prior  to  the  commencement  of 
this  action.  In  instruction  9,  the  trial  court  substantially 
eliminated  the  question  as  to  the  statute  of  limitations;  in 
fact,  did  eliminate  it,  provided  the  jury  found  the  plaintiff 
entitled  to  recover  and  that  the  services  were  continuous. 

Appellant  cites  25  Cyc.  1078,  where  one  of  the  rules  bear- 
ing upon  this  point  is  stated  in  this  way:  That  in  case  of 
services  rendered  through  a  long  period  of  years,  without  time 
of  payment  being  specified,  the  law  implies  a  promise  to  pay 
for  the  services  as  they  are  rendered,  so  that  an  action  may 
be  brought  at  any  time  during  the  course  of  their  rendition, 
and  hence  that  no  recovery  can  be  had  for  services  rendered 
more  than  the  statutory  period  before  action  brought 
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In  the  same  volume,  at  page  1077,  it  is  said : 

**  Where  the  contract  of  employment  embraces  several  dis- 
tinct items  of  service,  which  can  be  and  are  separately  per- 
formed and  the  compensation  for  each  is  settled  and  appor- 
tioned, the  contract  is  severable,  not  entire,  and  as  to  each 
item  a  cause  of  action  accraes  and  the  statute  begins  to  run 
when  that  particular  service  is  rendered.  If  the  contract  of 
employment  does  not  fix  any  time  for  payment,  the  general 
rule  is  that  the  statute  begins  to  run  when  the  work  is  com- 
pleted, and  not  sooner,  for  the  promise  to  pay  continues  up 
to  the  time  the  work  is  finished.  Where  services  are  rendered 
for  a  long  period  of  time  under  an  agreement  wholly  indefinite 
in  regard  to  the  period  of  employment  and  the  mode  or  rate 
of  compensation,  the  decisions  are  in  conflict  as  to  when  the 
statute  begins  to  operate.  In  several  jurisdictions  the  rule  in 
such  cases  is  that  the  contract  is  a  continuing  one,  and  that  the 
employee's  right  of  action  accrues  and  the  statute  begins  to 
run  when,  and  only  when,  the  services  are  fully  performed  or 
the  employment  otherwise  terminated,  and  it  is  immaterial 
whether  the  contract  for  the  services  is  express  or  implied.'' 

Still  another  rule  is  stated  at  page  1078  of  the  same  vol- 
ume. Appellant  also  cites  the  following  Iowa  cases  as  sus- 
taining the  rule  he  quotes  from  Cyc. :  Wise  v.  Outtrim,  139 
Iowa  192 ;  Carroll  v.  McCoy,  40  Iowa  38 ;  Price  v.  Price,  34 
Iowa  404;  Porter  v.  Raihvay,  99  Iowa  351;  Brougkton  v. 
Nicholson,  150  Iowa  119. 

An  examination  of  these  cases  shows  that  they  do  not 
sustain  appellant's  contention.  In  the  Wise  case  it  was  a 
question  of  pleading,  in  which  it  was  held  that  an  amendment 
filed  after  the  expiration  of  the  period  of  limitations,  but 
referring  to  a  prior  statement  of  the  same  claim  filed  within 
the  statutory  period,  should  not  be  treated  as  the  statement  of 
a  new  claim,  but  rather  an  amendment. 

The  Carroll  case  seems  to  be  against  appellant's  conten- 
tion, for  there  the  holding  was  that,  if  the  contract  for  the  sup- 
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port  of  a  child  fixed  no  time  for  its  termination^  it  is  pre* 
sumed  to  be  entire  in  point  of  time,  and  that  no  part  of  the 
charge  for  services  is  barred  until  five  years  from  the  time 
when  the  contract  expired. 

In  the  Price  case,  the  question  was  as  to  whether  a  parol 
promise  to  pay  a  debt  barred  by  the  statute  of  limitations  was 
enforceable. 

In  the  Porter  case,  the  question  was  as  to  whether  the 
account  was  a  continuous,  open,  current  account,  and  whether 
a  balance  struck  in  a  settlement  had  been  brought  forward,  so 
as  to  constitute  a  part  of  the  account. 

In  the  Broughton  case,  the  evidence  tended  to  show  an 
understanding  between  plaintiff  and  decedent  that  plaintiff 
should  be  reimbursed  at  decedent's  death.  The  account  was 
for  services  rendered  and  money  advanced  for  a  long  period 
of  years,  and  it  was  held  that  it  was  a  question  for  the  jury 
whether  the  case  was  taken  out  of  the  statute  of  limitations. 

The  rule  contended  for  might  apply  in  some  eases,  where 
the  employment  was  from  month  to  month  or  year  to  year, 
and  there  were  other  circumstances  bearing  upon  the  time 
of  payment,  but  such  is  not  this  case,  and  we  do  not,  therefore, 
determine  what  the  rule  would  be  under  other  circumstances. 
The  instant  case  is  ruled  by  Boune  v.  Trowbridge,  158  Iowa 
98,  102 ;  KUboum  v.  Anderson,  77  Iowa  501 ;  Asher  v.  Pegg, 
146  Iowa  541. 

6.  Lastly,   appellants   claim   that   counsel   for  plaintiff 
were  guilty  of  misconduct  in  argument  to  the  jury  by  stating 
that  plaintiff  expected  to  be  compensated  in  the  will  of  de- 
9   APPEAL  AND       ceased.    There  was  no  evidence  of  that.  Upon 
Conduct  ™f*'       objection  being  made,  the  court  stated,  sub- 
cpetion  of*"'      stantially,  that  such  was  not  the  evidence,  and 
^"''^'  admonished  counsel  to  keep  within  the  record. 

There  was  nothing  inflammatory  in  the  statement.  The  state- 
ment was  not  taken  down  by  the  reporter,  but  was  shown  by 
afSdavit,  and  the  court  made  no  finding  as  to  the  fact  One 
ground  of  the  motion  for  new  trial  referred  to  this  matter,  and, 
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by  overruliDg  the  motion,  the  trial  court  necessarily  held  that, 
in  his  opinion,  there  was  no  prejudice.  The  holdings  are  that 
misconduct  in  this  respect  is  not  ground  for  reversal  unless  the 
remarks  appear  to  have  been  prejudicial.  State  v.  Thomas, 
135  Iowa  717 ;  State  v.  Tippet,  94  Iowa  646.  The  trial  court 
has  a  discretion  in  the  matter,  and  we  are  of  opinion  that 
it  was  not  abused.  There  is  no  prejudicial  error.  The  judg- 
ment is,  therefore — Affirmed. 

Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


Habbiet  M.  Woodford  et  al.,  Appellants,  v.  I.  0.  Qlass  et  al., 

Appellees. 

DEEDS:    Estate  Conveyed— Bule  in  Shelley 's  Oasa.    A  deed  eonvey- 

1  ing  real  estate  to  a  grantee  "and  her  heira  and  their  assigns 
forever  *  *  *  to  have  and  to  hold  the  same  to  the  said 
(grantee)  during  her  natural  life  and  to  her  heirs  and  assigns 
forever  *  *  *  it  being  distinetly  understood  that  aU  eonvej- 
ances  made  by  the  said  (grantee)  shall  be  null  and  void"  conveys 
a  fee  simple  estate  and  not  a  life  estate,  under  the  rule  in 
Shelley's  case. 

DEEDS:     Bnle  In  Shdley's  Case— Abolition  of— Effect     Estates, 

2  vested  under  the  rule  in  Shelley's  case  prior  to  the  enactment 
of  Sec.  2924-a,  Supp.  Code,  1913,  abolishing  said  rule,  remain 
undisturbed  by  said  statute. 

DEEDS:     Fee — ^Llfe  Estate— BestxictiQn  on  AUenatioii.    The  clear 

3  grant  of  a  fee  or  life  estate  cannot  be  clogged  by  a  clause 
against  alienation. 

STATT7TE  OF  UMITATIOKS:     Life  Tenant— Bemalndemiaii—Ae- 

4  croal  of  Action.  Action  for  recovery  of  real  property  is  barred 
in  ten  years  from  the  time  the  right  of  action  accrues. 

PRINCIPLE  APPLIED:  An  ancestor,  under  conveyance,  be- 
came vested  with  a  fee  title  by  operation  of  the  rule  in  Shelley's 
case,  and  conveyed  the  property  to  others  who  went  into  pos- 
session. Certain  heirs  claimed  the  ancestor  only  took  a  life 
estate  under  the  conveyance.  They  delayed  action  more  than 
10  years  after  the  death  of  the  ancestor.  Held,  that  if  it  be 
conceded  that  the  ancestor  only  took  a  life  estate,  the  cause  of 
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action  aeeraed  in  favor  of  the  remainderman  on  the  death  of 
the  aneeator  and  was  barred. 

Appeal  from  Linn  District  Cour*.— Hon.  P.  O.  Ellison, 

Judge. 

Saturday,  December  19,  1914. 

Suit  for  partition  of  real  estate. 

The  plaintiffs  claimed  an  interest  in  about  four  hundred 
acres  of  land  in  Linn  County.  The  defendants  answered  that 
as  to  three  hundred  twenty  acres  of  land  the  plaintiffis  had 
no  interest  and  as  to  the  remaining. lands  the  suit  was  pre- 
mature. 

There  was  a  decree  dismissing  the  petition. 

The  plaintiffs  appeal. — Affirmed. 

I.  N.  Flickinger,  Varis  &  Haas,  and  Mayne  &  Oreen,  for 
appellants. 

Lewis  Heins,  N.  M.  Hvibard,  and  Dawley  <&  Wheeler, 
for  appellees. 

Evans,  J. — The  plaintiffs  are  heirs  at  law  of  Eliza  Qlass 
and  John  P.  Glass,  wife  and  husband,  formerly  residents  of 
Linn  County.  The  defendants  include  the  other  heirs  at  law 
of  the  same  ancestors  and  certain  grantees  of  lands  conveyed 
by  such  ancestors  in  their  lifetime.  In  1852,  Eliza  Qlass 
received  from  John  Dodge,  her  father,  a  deed  conveying 
certain  320  acres  of  land.  Some  of  such  land  was  subsequently 
conveyed  by  her  to  N.  M.  Hubbard,  whose  heirs  are  parties 
defendant.  Some  of  it  was  conveyed  to  her  children.  The 
residue  she  devised  to  her  husband  who  survived  her.  She 
died  in  February,  1890.  Her  various  grantees  and  her  devisee 
husband  all  entered  into  possession  of  their  respective  tracts 
and  all  continued  in  possession  of  same  by  themselves  or  their 
successors  in  title  until  the  beginning  of  this  suit.  The 
husband,  John  P.  Glass,  died  testate  in  1900.  By  his  will  he 
created  a  trust  to  be  executed  by  his  executors  and  to  be  con- 
tinued for  twenty  years;  and  all  his  property  was  devised  to 
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his  executors  in  trust  for  the  specified  purpose.  Ten  children 
were  bom  to  Eliza  and  John  Glass,  of  which  nine  survived 
both  parents.  One  daughter  died  prior  to  1890,  leaving 
surviving  her  a  daughter,  Mabel  Seagrave,  plaintiff  herein. 
The  other  plaintiff,  Harriet  M.  Woodford,  is  a  daughter. 

The  main  controversy  between  the  parties  centers  upon 

the  deed  of  conveyance  to  Mrs.  Glass  from  her  father  of  the 

320  acres.    The  precise  question  at  this  point  is:    Did  Mrs. 

1    oicDs  •  eeute    ®^*^**  *^®  *  ^^^  simple  estate  under  the  con- 

rufe^Yn^*  vcyaucc  from  her  father,  or  did  she  take  a 

Shelley's  caie.    jjf^  estate  Only  with  remainder  over  to  her 

heirs  f  So  far  as  it  is  material  for  our  consideration  such  deed 
was  as  follows: 

*\  .  .  I  do  hereby  bargain,  sell  and  convey  unto  the 
said  Eliza  A.  Glass  and  her  heirs  and  their  assigns  forever 
the  following  tracts  or  parcels  of  land  situated  in  the  County 
of  Linn  and  State  of  Iowa,  ...  To  have  and  to  hold  the 
same  to  the  said  Eliza  A.  Glass  during  her  natural  life  and 
to  her  heirs  and  assigns  forever,  and  I,  the  said  John  Dodge, 
for  myself,  my  heirs,  executors  and  administrators,  do  coven- 
ant to  and  with  the  said  Eliza  A.  Glass,  during  her  natural 

m 

life,  and  to  her  heirs  and  their  assigns  to  warrant,  secure  and 
defend  the  above  described  premises  to  the  said  Eliza  A.  Glass, 
during  her  natural  life,  and  to  her  heirs  and  their  assigns 
forever  against  the  lawful  claims  of  all  persons  whomsoever^ 
it  being  distinctly  understood  that  all  conveyances  made  by 
the  said  Eliza  A.  Glass  shall  be  null  and  void."  It  is  con- 
tended for  the  plaintiffs  that  by  this  deed  a  life  estate  only 
was  conveyed  to  Mrs.  Glass.  This  contention  is  based  upon 
the  proposition  that  the  intention  of  the  grantor  to  convey  to 
Mrs.  Glass  a  life  estate  only  stands  out  plainly  upon  the  face 
of  the  conveyance.  The  plaintiffs  claim  title  to  the  remainder 
over  under  the  terms  of  such  conveyance. 

For  the  defendants  it  is  contended  that  the  form  of  the 
conveyance  brings  it  squarely  within  the  rule  in  Shelley's 
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case  and  that  it  must,  therefore,  be  construed  as  conveying  a 
fee  simple  title  to  the  first  taker,  Mrs.  Glass. 

That  the  form  of  the  conveyance  brings  it  unequivocally 
within  the  Shelley  rule  is  beyond  the  pale  of  argument.  That 
prior  to  our  recent  legislation  (chapter  159,  32  G.  A.)  the 
Shelley  rule  was  in  force  in  this  state  and  was  a  rule  of 
property  was  finally  settled  in  Dayh  v.  Andis,  127  Iowa  36, 
and  Kepler  v,  Larson,  131  Iowa  438.  The  later  legislative 
2  DBBD8  •  role  abolishment  of  this  rule  was  not  retrospective 
caM  ?  abcJition  ^  ^^  Operation  nor  did  it  purport  to  be  so. 
of :  effect  ijijj^  rights  of  the  parties  hereto  were  already 

vested  under  the  operation  of  such  rule.  The  distinction  in 
the  application  of  such  rule  as  between  a  conveyance  and  a 
will  is  pointed  out  in  Westcott  v.  Meeker,  144  Iowa  311,  and 
Westcoit  V.  Binford,  104  Iowa  645.  The  last  clause  of  the 
8  DBn>8  •  fee  •  Conveyance  before  us  which  purports  to  for- 
restrSS?  on  ^^^  ^^y  ^^^^^  conveyance  by  the  grantee  is 
auenation.  plainly  nugatory  because  repugnant  to  the 

grant.  And  this  is  so  whether  the  estate  conveyed  be  deemed 
a  life  estate  or  an  estate  in  fee  simple  to  the  first  taker.  The 
restriction  is  inconsistent  with  either  estate.  Law  v.  Dcmglass, 
107  Iowa  606;  Farhell  v.  Smtih,  125  Iowa  388.  It  is  clear, 
therefore,  that  Mrs.  Glass  took  a  fee  simple  title  under  the 
conveyance  from  her  father.  Her  grantees  necessarily  took  a 
like  title.  The  rule  of  property  here  involved  and  its  applica- 
tion is  extensively  discussed  in  the  cited  cases  and  no  useful 
purpose  can  be  subserved  by  a  present  repetition  of  the  dis- 
cussion. 

II.  Our  foregoing  conclusion  is  decisive  of  the  principal 

controversy.   We  will  only  note  briefly  here  some  other  matters 

in  the  record  which  tend  to  the  same  result.    Dodge,  grantor 

4   STATun  OF       ^  ^^®  ^®®^  ^  Mrs.  Glass,  had  title  only  to 

ufe'tewmt:       ^^®  hundred  sixty  acres  of  the  land  therein 

ouSu'^accraai    conveyed.    The  title  to  the  other  one  hundred 

of  action.  gjj^y  ^^  ^  another  person  from  whom  Mrs. 

Glass  acquired  it  many  years  later.    Eighty  acres  of  the  land 


Dec.  1914]    WooDFOED  et  au  v.  Glass  et  al,  303 

in  controversy  was  at  one  time  conveyed  by  Mrs.  Glass  and 
her  husband  to  their  daughter  Harriet,  plaintiff  herein. 
Harriet  mortgaged  it  with  fuU  covenants  of  warranty  and 
later  conveyed  it  back  to  her  mother  with  like  covenants.  The 
defendants  pleaded  the  statute  of  limitations.  This  suit  was 
begun  in  May,  1902,  which  was  more  than  twelve  years  after 
the  death  of  Mrs.  Glass.  As  against  this,  it  is  urged  that  the 
defendants  and  plaintiffs  were  tenants  in  common  and  that 
therefore  the  statute  would  not  run.  The  possession  of  the 
residue,  however,  was  in  John  P.  Glass,  the  father.  He  held 
such  possession  as  sole  devisee  under  the  will  of  Mrs.  Glass. 
He  was  not  a  tenant  in  common  with  anyone.  True,  several 
of  his  children  were  living  with  him  as  members  of  his  family, 
but  this  would  not  change  the  nature  of  his  possession.  That 
his  possession  was  adverse  in  a  legal  sense  is  beyond  debate. 
The  grantees  under  deeds  made  by  Mrs.  Glass  in  her  lifetime 
were  likewise  in  exclusive  possession  of  their  tracts.  If  Mrs. 
Glass  held  only  a  life  estate,  then  at  her  death  the  right  of 
action  of  the  remaindermen  clearly  matured.  Whether  the 
right  of  action,  if  any,  arose  before  her  death  as  contended 
by  appellee  we  need  not  consider. 

It  is  urged  for  plaintiff,  Mabel  Seagrave,  that  she  attained 
her  majority  **less  than  ten  years  before  the  suit  was  begun." 
This  plaintiff  was  bom  in  December,  1881.  She  therefore 
attained  her  majority  in  December,  1899.  She  was  not  barred 
by  the  statute  until  the  expiration  of  one  year  after  attaining 
her  majority.  The  statute  had  fully  run  against  her  for  more 
than  one  year  before  the  beginning  of  her  suit.  So  far,  there- 
fore, as  this  tract  of  land  was  concerned  the  plea  of  the  statute 
of  limitations  was  good.  Some  other  matters  of  controversy 
appear  in  the  record  but  the  parties  have  filed  a  stipulation 
withdrawing  them  from  our  consideration.  In  ordering  the 
affirmance  of  the  case,  therefore,  it  will  be  subject  to  the  reser- 
vations of  such  stipulation.    If  deemed  necessary  by  either 
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party,  a  formal  order  will  be  entered  preserving  the  rights  of 
the  parties  under  such  stipulation. 

The  decree  of  the  district  court  is — Affirmed. 

Ladd,  C.  J.,  Gaynob  and  Pbbston,  JJ.,  concur. 


M.  0.  Hook,  Appellant,  v.  CmcAoo,  Great  Western  Railroad 

Company,  Appellee. 

MAST:BB  and  SEBVAKT:  Negligence— Safe  Place  to  Work— 
1  Servant  T>ff^iHiig  own  Place.  The  master  cannot  be  said  to  be 
negligent  when  he  furnishes  suitable  and  sufficient  materials 
and  therefrom  the  servant  himself  makes,  or  through  his  fellow 
servant  makes,  his  own  place  in  which  to  work  in  his  own 
manner  and  at  such  times  and  places  as  become  necessary.  In 
such  case  the  negligence  of  the  fellow  servant  wiU  be  imputed  to 
plaintiff. 

PBINCIPLE  APPLIED:  Several  months  before  plaintiff  was 
injured,  cinders  were  placed  in  defendant's  repair  yards  to  act 
as  a  foundation  on  which  to  work.  They  were  soft,  loose,  easily 
scraped  aside,  somewhat  uneven,  there  being  depressions  from 
5  to  6  inches,  sloping  toward  the  track  on  which  the  bad  order 
car  stood.  They  were  firm  enough  to  sustain  the  ladders  used, 
and  were  some  6  inches  higher  than  the  rail.  Plaintiff  and  his 
co-employee  knew  aU  this.  Plaintiff  was  a  car  repairer  and  it 
was  no  part  of  his  business  to  level  off  the  surface  of  the  cinders 
or  ground.  Defendant  furnished  three  oak  ladders,  8  ft.  high, 
bolted  at  the  top,  and  spread  apart  at  bottom,  on  which  16-ft. 
plank,  2x12  in.,  were  placed  for  scaffold.  The  men  used  their 
own  judgment  as  to  how  and  where  to  place  the  ladders.  To  set 
them  up  was  one  man's  business  as  much  as  the  other,  each 
knowing  that  it  was  sometimes  necessary  to  scrape  aside  the 
cinders  and  block  up  in  order  to  make  the  ladders  level.  At  time 
in  question,  the  co-employee  scraped  the  cinders  down  level  and 
blocked  up  two  legs  with  a  few  pieces  of  small  inch  boards, 
carefully  placing  the  blocks  so  they  would  not  slip  or  be  disar- 
ranged when  the  ladders  were  placed  thereon.  Plaintiff  did  not 
notice  what  had  been  done  about  blocking  but  when  he  went 
upon  it,  it  seemed  secure.  He  started  to  work,  the  ladder  tipped 
toward  car  and  he  was  thrown  off  and  injured.  It  was  not 
claimed  that  it  was  impossible  to  place  the  ladders  on  the  ground 
80  they  would  be  secure  and  firm,  or  that  the  surface  offered 
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any  serioiw  impediment  to  so  doing.  Why  ladder  tipped  is  not 
shown.  It  was  not  claimed  that  anything  more  should  have 
been  furnished  along  with  the  ladders  for  added  security. 

Held,  defendant  was  not  shown  to  be  negligent,  the  negli- 
gence, if  any,  being  the  negligence  of  the  plaintiff's  fellow 
servant,  which  would  be  imputed  to  plaintiff. 

Appeal  from  Dubuque  Disirici  Court. — Hon.  J.  W.  Kintzin- 

GER,  Judge. 

Tuesday,  January  12,  1915. 

This  is  an  action  brought  by  the  appellant  to  recover  of 
the  defendant  railway  company  for  personal  injuries  sustained 
by  him  July  21,  1911,  through  the  alleged  negligence  of  the 
company.  At  the  close  of  the  evidence  for  plaintiff,  the  court 
sustained  defendant's  motion  to  direct  a  verdict  in  its  favor 
and  judgment  was  rendered  against  the  plaintiff  for  costs. 
Plaintiff  appeals. — Affirmed. 

Fitzpatrick  dk  Prantzen,  for  appellant. 

Carr,  Carr  &  Evans  and  Oeorge  T.  Lyon,  for  appellee. 

Pbeston,  J. — The  petition  alleges  that  defendant  main- 
tained at  Oelwein,  Iowa,  repair  yards  in  which  cars  were 
placed  for  the  purpose  of  having  repairs  made  thereon ;  that 

said  yards  were  used  exclusively  as  repair 
BKBT^  :^^  yards  and  were  maintained  for  that  purpose ; 
safe  place 'to     that  In  a  portion  of  said  yards  the  defendant 

work  *    KGrv&ut 

making  own       had  negligently  failed  to  level  off  the  surface 

of  the  cinders  therein,  but  kept  the  same  in  a. 
rough  and  uneven  condition,  unsuitable  for  the  purpose  for 
which  said  yards  were  used.  The  plaintiff  was  in  the  employ 
of  the  defendant  as  car  repair  man ;  that  plaintiff  had  no  duty 
to  perform  in  relation  to  leveling  the  surface  of  the  ground 
or  cinders;  that  defendant  provided  appellant  with  scaffold- 
ing, consisting  of  ladders,  and  planks  placed  across  the  top 
of  the  same;  that  on  the  day  plaintiff  was  injured  he  was 
ordered  by  the  foreman  to  make  repairs  upon  a  car  situated 

Vol.  168  lA.— 20 


306  Hook  v.  C.  G.  W.  E.  B.  Co.         [168  Iowa 

in  that  part  of  the  yards  where  the  cinders  were  rough,  slop- 
ing and  uneven;  that  the  workman  who  was  working  with 
plaintiff,  when  he  came  to  place  the  ladders  alongside  the  car 
to  put  the  plank  upon,  was  compelled  to  build  up  under  the 
legs  of  the  center  ladder  with  pieces  of  boards  which  he  found 
in  the  vicinity;  that  plaintiff  thereafter  went  to  work  upon 
such  scaffolding,  and,  by  reason  of  the  uneven  and  slanting 
condition  of  the  ground,  the  blocking  worked  from  under  the 
legs  of  the  ladder,  permitting  the  scaffolding  to  fall  toward  the 
side  of  the  car,  throwing  plaintiff  to  the  ground,  against  a  tool 
chest,  fracturing  the  bones  in  his  leg,  causing  a  shortening 
thereof. 

The  answer  of  defendant  denied  all  the  allegations  of  the 
petition. 

There  is  no  dispute  in  the  evidence,  and  the  tendency  of 
it  is  to  show  that  defendant  maintained  its  repair  yards  situ- 
ated about  half  way  between  the  shop  yards  and  the  round- 
house ;  the  yards  were  used  for  repairing  bad  order  ears.  The 
track  farthest  west  was  known  as  the  lead,  and  from  this  main 
track  other  tracks  were  connected.  The  track  next  to  the  lead 
was  No.  3,  then  No.  2,  then  No.  1,  then  No.  13,  being  the  farth- 
est track  east,  used  as  a  repair  track.  At  the  time  of  plain- 
tiff's injury,  the  track  was  full  of  cars,  set  off  two  and  two, 
with  a  space  between  of  about  six  or  eight  feet.  The  distance 
between  tracks  1  and  13  was  about  twelve  feet.  In  the  fall  of 
1910,  the  company  hauled  cinders  into  the  repair  yards  for  the 
purpose  of  making  a  foundation,  or  surface,  for  the  men  to 
work  upon;  after  the  cinders  were  brought  in  the  company 
started  to  raise  the  tracks,  spread  out  the  cinders  and  leveled 
them  off ;  there  was  a  space  of  about  four  car  lengths  about  the 
center  of  track  No.  1,  or  between  1  and  13,  which  was  more  or 
less  rough  or  uneven ;  at  some  places  the  depressions  were  five 
or  six  inches  and  sloped  towards  the  tracks  upon  which  the  car 
was  standing  when  plaintiff  was  injured ;  plaintiff  had  knowl- 
edge of  the  condition  of  the  surface,  as  did  his  co-employee, 
Donovan ;  the  cinders  were  soft  and  loose  enough  so  that  the 
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rneHy  in  placing  the  ladders,  could  easily  scrape  them  out,  and 
yet  were  hard  enough  to  sustain  the  weight  of  the  ladders. 
The  cinders  on  the  outside  of  the  rail  on  Track  1,  and  in  the 
space  between  Tracks  1  and  13,  were  about  six  inches  higher 
than  the  rail.  It  was  no  part  of  plaintiff's  business  to  level 
off  the  surface  of  the  cinders  or  ground ;  his  business  was  to 
repair  cars,  and  for  this  purpose  the  company  furnished  plain- 
tiff and  Donovan  and  the  other  car  repairers  with  ladders 
upon  which  plank  were  placed  to  make  a  scaffold  along  the 
side  of  the  cars ;  the  men  used  their  own  judgment  as  to  where 
and  how  they  would  place  the  ladders.  It  was  the  man  who 
did  the  work  on  the  scaffolding  who  set  it  up.  Plaintiff  tes- 
tifies: 

**We  had  to  determine  for  ourselves  what  was  necessary 
for  us  to  do  to  make  the  scaffolding  stable  and  secure.  When 
I  came  to  work  at  the  place  where  I  was  hurt  I  walked  over 
the  ground  between  1  and  13.  I  had  been  over  the  ground 
and  walked  over  the  ground.  I  knew  that  the  cinders  were 
higher  in  center  space  than  they  were  at  the  rails.  I  relied  on 
Mr.  Donovan  to  set  the  ladders.  I  knew  the  ground  was 
rough  and  uneven,  and  knew  it  was  necessary  to  do  something 
to  make  the  ladders  set  level.  I  supposed  that  Mr.  Donovan 
had  done  whatever  was  necessary  to  level  them." 

When  they  finished  work  on  one  car  the  scaffolding  and 
planking  would  be  taken  to  the  next  car ;  at  the  time  in  ques- 
tion plaintiff  took  the  tools  and  Donovan  took  down  the  lad- 
ders and  put  them  up  at  the  car  that  they  were  going  to  work 
on.  After  plaintiff  carried  down  the  tool  chests  they  carried 
down  the  planks.  When  they  got  to  the  ladder,  Donovan 
climbed  up  the  ladder  and  laid  his  end  of  the  plank  on  top, 
came  back  to  plaintiff,  climbed  half  way  up  the  other  ladder, 
and  plaintiff  handed  him  the  plank  and  he  laid  it  on  top  of 
the  laddefr.  They  then  went  back  for  the  second  plank,  which 
was  placed  in  the  same  way.  There  was  no  particular  arrange- 
ment between  plaintiff  and  Donovan  to  do  that.    It  was  no 
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more  Donovan's  business  than  the  plaintiflf's.  There  were  no 
instructions  from  anyone  that  Donovan  was  to  set  the  ladders 
or  plaintiff  gather  the  tools.  It  was  left  to  the  two  men  who 
were  working  together  on  scaffolding  to  set  the  ladders  wher- 
ever they  needed  them  to  repair  a  car  and  to  set  them  in  such 
a  way  as  they  needed  to  have  them.  Two  ladders  were  put 
together  by  being  bolted  at  the  top  and  standing  apart  at  the 
bottom  when  in  use,  so  as  to  stand  up  alongside  the  car  with- 
out touching  it.  They  were  about  eight  and  one-half  feet  in 
height;  cleats  were  fastened  on  the  sides  of  the  ladder;  the 
ladders  were  made  of  oak ;  the  planks  were  two  inches  thick, 
twelve  inches  wide  and  sixteen  feet  long.  At  the  place  where 
plaintiff  was  working  there  were  three  ladders,  one  in  the 
center  and  the  other  two  near  the  ends  of  the  car ;  the  planks 
were  lapped  at  the  center  ladder.  In  order  that  the  bottom 
of  the  ladder  should  set  up  on  a  level,  they  sometimes  scraped 
the  ashes  out,  or  would  block  up  under  one  to  make  it  level. 

At  the  time  the  scaffolding  in  question  was  prepared  by 
Donovan  and  plaintiff,  Donovan  says  the  ground  was  level 
where  the  south  ladder  w^as  placed ;  he  blocked  the  west  leg 
of  the  center  ladder  with  three  or  four  pieces  of  %-inch 
boards,  six  or  seven  inches  wide  and  six  or  eight  inches  long, 
and  under  the  west  leg  of  the  north  ladder,  the  blocking  was 
about  an  inch  and  a  half.  Before  placing  the  blocks,  he 
scraped  the  cinders  so  they  would  lie  on  level  ground,  and 
set  the  leg  of  the  ladder  upon  the  blocks ;  after  this  was  done 
he  took  hold  of  the  ladder  to  settle  it,  and  says  it  seemed 
secure ;  plaintiff  also  so  testified.  Donovan  says  he  took  pains 
to  place  the  blocks  in  such  a  way  that  they  would  not  be  likely 
to  slip,  and  that  in  settling  the  ladder  he  did  not  move  the 
blocks;  they  were  as  near  level  as  he  could  get  them.  The 
defendant  furnished  only  the  ladders  and  planking.  For 
blocking,  the  men  used  pieces  of  the  roof  or  anything  they 
could  get  that  they  thought  would  answer  the  purpose. 

Plaintiff  was  injured  July  21,  1911.  At  this  time  there 
were  four  men  in  the  crew  of  repairers,  plaintiff  and  Donovan 
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on  one  side  of  the  cars,  and  two  other  men  on  the  other  side. 
When  plaintiff  was  hurt  the  ear  they  were  working  on  was 
on  track  No.  1.  After  the  scaffold  had  been  prepared  by  plain- 
tiff and  Donovan,  plaintiff  went  upon  the  scaffold  to  work. 
He  had  just  bored  a  hole  in  the  side  of  the  box  car  near  the 
roof,  when  the  scaffold  tipped  against  the  box  car,  throwing 
him  off  and  injuring  him.  Plaintiff  says  that  after  he  waa 
thrown  to  the  ground  he  noticed  that  the  blocks  were  not  then 
under  the  foot  of  the  ladder,  but  he  had  not  noticed  the  block- 
ing before  that,  and  he  says  that  neither  when  he  was  assisting 
Donovan  in  placing  the  planks  on  the  ladders,  nor  when  he  got 
upon  the  scaffold  to  make  the  repairs,  did  he  look  to  see 
whether  anything  had  been  done  to  make  the  ladders  stand 
level  and  firm,  but  when  he  went  upon  the  scaffold  it  seemed 
secure. 

There,  is  no  claim  made  that  it  was  impossible  to  set  the 
ladders  upon  the  ground  so  they  would  stand  secure.  Defend- 
ant did  not  furnish  the  plaintiff  with  a  place  to  work,  but 
merely  provided  him  with  the  appliances  with  which  he  and 
Donovan  were  to  construct  the  scaffold  and  make  his  own 
place  to  work.  If  the  scaffold  as  constructed  was  unsafe,  it 
was  so  by  reason  of  the  failure  of  Donovan  to  properly  set  up 
the  ladders,  and,  it  being  the  duty  of  both  to  prepare  the 
scaffold,  the  failure  of  Donovan  to  set  them  so  they  were  safe 
and  secure  is  imputed  to  the  plaintiff.  Cases  are  cited  as  to 
the  duty  of  the  employer  to  furnish  a  reasonably  safe  place  to 
work,  but  we  deem  it  unnecessary  to  refer  to  them,  there  being 
no  dispute  as  to  the  law  in  this  respect  by  the  defendant. 

Appellee  cites  Lam/mey  v.  Coal  Co.,  144  Iowa  640,  on  the 
proposition  that  where  plaintiff  and  a  fellow  employee  are 
charged  with  the  joint  duty  of  making  their  working  place 
safe,  the  negligence  of  one  is  to  be  imputed  to  the  other;  and 
CMlatvay  v.  Turner,  148  Iowa  93,  Peterson  v.  Railway,  149 
Iowa  496,  on  the  point  that  the  employer  is  not  liable  to  an 
employee  for  damages  arising  on  account  of  the  act  or  failure 
of  a  fellow  employee;  and  Rya/n  v.  Mfg.  Co.,  140  Iowa  619, 
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AUes  V.  Badway,  135  Iowa  154,  as  holding  that  the  employer 
is  not  liable  to  an  employee  on  account  of  the  improper  use  by 
a  fellow  employee  of  appliances  furnished;  and  Ashcrofi  v. 
Locomotive  Works,  148  Iowa  420,  to  the  point  that  th^  em- 
ployer is  not  liable  for  the  selection  by  a  fellow  employee  of  a 
defective  appliance.  This  is  not  a  case  in  which  the  defendant 
furnished  to  the  plaintiff  a  scaffold  standing  upon  rough  and 
uneven  ground.  The  defendant  did  not  construct  the  scaffold, 
but  simply  furnished  plaintiff  materials  with  which  he  him- 
self, together  with  his  fellow  workman,  could  construct  a  scaf- 
fold at  any  time  and  at  any  place  where  it  was  necessary  in 
the  discharge  of  his  duty  to  use  one.  The  scaffold  was  the 
place  in  which  the  plaintiff  was  working.  As  stated,  it  is  not 
claimed  that  it  was  impossible  to  make  the  ladders  stand 
even  and  firm,  even  though  the  ground  was  uneven  and  slop- 
ing, nor  is  it  intimated  that  the  character  of  the  surface 
of  the  ground  presented  any  serious  di£Bculty  in  making  the 
legs  of  the  ladders  stand  firm.  Because  of  the  depressions,  or 
rises  in  the  ground  in  the  yards,  it  was  necessary  to  either  dig 
into,  or  scrape  the  cinders  away,  or  block  up  the  legs  of  the 
ladders.  To  do  this  was  the  work  of  but  a  few  minutes  and 
was  so  simple  that  plaintiff,  when  he  got  upon  the  scaffold, 
knowing  the  condition  of  the  ground  at  this  particular  point 
in  the  yards,  made  no  examination  of  the  manner  in  which 
the  ladders  had  been  set  up,  but  proceeded  with  his  work  upon 
the  assumption  that  Donovan  had  done  whatever  was  neces- 
sary to  make  the  scaffold  safe  and  secure.  The  evidence  does 
not  show  just  what  caused  the  ladder  to  tip  and  throw  the 
plaintiff  to  the  ground.  Possibly  his  work  caused  the  scaf- 
folding to  shake;  but,  if  the  character  of  the  surface  of  the 
ground  had  anything  to  do  with  it,  it  must  follow  that  the 
accident  to  plaintiff  was  the  result  of  the  failure  of  Donovan 
to  do  what  he  ought  to  have  done  to  obtain  a  firm  footing  for 
the  ladder.  If  the  condition  of  the  ground  as  it  existed  was 
such  as  to  make  the  ladders  insecure,  it  was  the  duty  of  Don- 
ovan and  plaintiff  to  guard  against  it,  either  by  digging  down 
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in  the  cinders,  or  by  the  use  of  blocks,  and  they  did  nse  the 
blocks.  It  is  not  claimed  that  on  account  of  the  unusual  char- 
acter of  the  surface  of  the  ground  it  was  necessary  for  de- 
fendant to  furnish  any  additional  appliances,  and,  as  before 
stated,  there  is  no  claim  that  it  was  impossible  under  the 
conditions  as  they  existed  to  so  set  the  ladders  that  the  scaf- 
fold would  be  firm  and  secure.  The  evidence  simply  shows 
that  they  were  not  properly  set,  in  view  of  the  conditions  as 
the  plaintiff  and  Donovan  knew  them  to  be. 

Under  the  record,  we  are  of  opinion  that  there  is  no  neg- 
ligence chargeable  to  the  defendant  and  for  which  it  is  liable. 
The  negligence,  if  any,  was  that  of  the  plaintiff's  fellow  em- 
ployee. The  judgment  of  the  district  court  was  right,  and  it 
•Affirmed. 

Deemeb,  C.  J.,  Ladd,  Weaver  and  Gaynob,  JJ.,  concur. 


The  Independent  School  District  op  Stuart,  Iowa,  Ap- 
pellee, V.  C.  W.  Carter  and  Flora  Carter,  Appellants. 


8OHOOI18  Ain>  SCHOOL  DISTBZOTS:  Statutory  Constraction — 
"Offer  of  High  School  Oouxso" — ^Tuition.  A  school  corporation 
of  a  county  maintaining  a  county  high  school  under  Ch.  12, 
Title  13,  of  the  Code,  with  a  four-year  course,  being  as  a  matter 
of  law  a  part  of  the  county  high-school  scheme,  ia  ''offering 
a  four-year  high-school  course"  within  the  meaning  of  Ch.  146, 
Acts  34  G.  A.  (See.  2733-la,  Sup.  Code,  1913),  and  is  not  liable 
for  the  tuition  of  pupils  residing  therein  while  attending  high 
school  outside  of  their  district  and  not  in  the  county  high  school. 
The  parents  of  such  children  are  liable  to  the  school  corporation 
where  such  children  attend  for  the  tuition  of  such  children. 

Appeal  from  Outhrie  Disirict  Court. — ^Hon.  Lorin  N,  Hats, 

Judge. 

Tuesday,  January  12,  1915. 

Action  to  recover  tuition  for  defendants'  children  while 
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attending  plaintiff's  high  Bchool  resulted  in  judgment  as 
prayed.    The  defendants  appeal. — Affirmed. 

F.  0.  Hinksan,  for  appellants.  ' 

Carl  P.  Knox,  for  appellee. 

Ladd,  J. — The  plaintiff  district  maintains  a  high  school 
in  Stuart  with  a  four-year  course  of  studies.    The  defend- 
ants,  who  are  husband  and  wife,  reside  in  the  adjoining  dis- 
trict, known  as  the  Rural  Independent  School 

1.  Schools  aho 

SCHOOL  D18-       District  of  Long  Branch,  which  does  not  main* 

TiucTs :  statu-  ^  ' 

uoi-  ^offlr"^'  ^"^  *  ^^^^  years'  high  school  course  within 
JSuwI-T^"^*  its  territorial  limite.  Pour  of  defendants' 
tuition.  children  attended  plaintiff 's  high  school,  about 

two  miles  from  their  home,  Earl  and  Lorena  Carter,  during 
the  school  year  beginning  in  the  fall  of  1911,  and  Lorena, 
Weir  and  Marie  Carter,  the  year  following.  All  were  of  school 
age  and  had  completed  the  course  of  study  taught  within  the 
district  of  their  residence.  For  the  first  year,  the  secretary 
of  the  Rural  Independent  School  District  of  Long  Branch 
furnished  certificates  as  to  age  and  residence,  but  for  the 
second  year,  both  he  and  the  president  thereof  declined  to  do 
so,  but  the  children  were  admitted  to  the  plaintiff's  school 
without  objection.  Prior  to  the  fall  of  1911,  defendants  had 
paid  the  tuition  of  Earl  and  Lorena  according  to  plaintiff's 
rules,  but  none  was  demanded  thereafter  until  May,  1913,  and 
the  defendants  supposed  that  payment  was  to  be  made  by  the 
district  of  their  residence,  under  Chapter  146  of  the  Acts  of 
the  Thirty-fourth  General  Assembly.  For  the  year  beginning 
in  the  fall  of  1911,  a  statement  of  the  amount  owing  for  tuition 
was  sent  by  plaintiff  to  the  secretary  of  the  Rural  Independent 
School  District  of  Long  Branch  and  as  payment  was  refused, 
it  certified  the  amount  due  to  the  county  auditor,  who  refused 
to  draw  an  order  on  the  county  treasurer,  and  the  tuition  for 
neither  year  has  been  paid.  The  reasonableness  thereof  was 
not  questioned,  the  sole  ground  for  the  refusal  by  the  officers 
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of  the  district  and  of  the  county  auditor  being  that  a  county 
high  school  had  been  established  and  was  being  maintained  in 
Guthrie  County  under  Chapter  12  of  Title  XIII  of  the  Code, 
as  amended.  This  school  furnished  a  four-year  high  school 
course,  was  situated  thirteen  miles  from  defendants'  home, 
and  had  a  daily  attendance  of  160  pupils.  Privileges  of 
attendance  were  apportioned  to  the  several  school  districts  of 
the  county  at  the  ratio  of  one  for  every  seventeen  pupils  of 
school  age.  This  gave  to  the  Rural  Independent  School  Dis- 
trict of  Long  Branch  the  right  to  free  tuition  for  two  pupils, 
but  none  from  that  district  attended.  Such  were  the  facts  as 
stipulated  by  the  parties  and  upon  which  the  district  court 
based  its  judgment  against  the  defendants  for  the  tuition  of 
their  children  in  plaintiff's  school.  That  plaintiff  is  entitled 
to  recover  for  such  tuition  from  someone,  and  that  but  for 
Chapter  146  of  the  Acts  of  the  Thirty-fourth  Oeneral  Assembly 
it  would  be  chargeable  to  the  defendants,  is  not  questioned. 
Prior  to  the  enactment  of  this  chapter,  the  benefits  of  such  an 
education  as  the  high  school  affords  were  not  equally  available 
to  all  children  of  school  age.  Those  not  residing  within 
districts  maintaining  a  high  school  and  not  in  a  county  having 
a  county  high  school  were  not  entitled  to  the  privileges  thereof 
without  payment  of  such  tuition  as  might  be  exacted,  while 
residents  of  such  a  county  or  of  a  district  maintaining  a  high 
school  might  attend  gratuitously.  To  obviate  this  discrimina- 
tion and  to  open  the  door  of  opportunity  to  the  advantages 
of  a  four  years'  high  school  course  to  all  children  of  school 
age  on  equal  terms,  as  nearly  as  possible,  and  to  compel  tax- 
payers, who  would  otherwise  avoid,  to  bear  the  burden  of 
affording  such  opportunity  to  the  children  of  their  locality, 
the  chapter  mentioned  was  enacted. 

''Any  person  of  school  age,  who  is  a  resident  of  a  school 
corporation  not  offering  a  four-year  high  school  course,  and 
who  has  completed  the  course  of  study  offered  in  such  school 
corporation  shall  be  permitted  to  attend  any  high  school  that 
will  receive  him,  provided  the  average  cost  of  tuition  allowed 
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shall  not  exceed  the  average  cost  of  tuition  in  the  nearest  high 
school,  under  the  conditions  and  provisions  of  section  two  (2) 
of  this  act."    (Sec.  1,  Ch.  146,  34  G.  A.). 

The  second  section  relates  to  admission  to  the  high  school 
and  is  not  involved  here. 

''Sec.  3.  The  school  corporation  in  which  such  student 
resides  shall  pay  to  the  treasurer  of  the  school  corporation  in 
which  such  student  shall  be  permitted  to  enter,  a  tuition  fee 
equal  to  the  average  cost  of  tuition  and  the  average  proportion 
of  contingent  expenses  in  the  high  school  department  in  the 
latter  corporation  during  the  time  he  so  attends,  not  exceeding, 
however,  a  total  period  of  four  (4)  school  years.  Such  pay- 
ment to  be  made  out  of  the  teachers  fund  and  contingent  fund 
of  the  debtor  corporation. 

**Sec.  4.  If  payment  is  refused  or  neglected  the  board 
of  the  creditor  corporation  shall  file  with  the  auditor  of  the 
county  of  the  pupil's  residence  a  statement  certified  by  its 
president  specifying  the  amount  due  for  tuition  and  for  con- 
tingent expenses  respectively,  and  the  time  for  which  the  same 
is  claimed ;  and  the  auditor  shall  transmit  to  the  county  treas- 
urer an  order  directing  such  treasurer  to  transfer  the  amount 
pf  such  account  from  the  debtor  corporation  to  the  creditor 
corporation,  and  the  treasurer  shall  pay  the  same  out  in 
accordance  therewith. '* 

Plainly  enough,  the  school  corporations  which  are  to  pay 
tuition  are  those  furnishing  schooling  only  preliminary  to  and 
but  a  part,  if  any,  of  a  full  high  school  course, — such  corpora- 
tions as  are,  or  have  been,  organized  under  Chapter  14  of 
Title  13  of  the  Code, — and  the  controlling  question  is  whether 
the  Rural  Independent  School  District  of  Long  Branch 
actually  ''offered  a  four-year  high  school  course.*'  There  was 
no  school  within  its  limits  where  other  than  the  common  school 
branches  of  learning  were  taught.  The  most  done  was  to 
prepare  for  entrance  into  the  high  school.    This,  however,  was 
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not  enough  to  put  it  in  the  class  of  corporations  intended,  for 
the  district  might  offer  the  advantages  of  a  high  school  course 
without  maintaining  a  high  school  within  the  district.  This 
is  precisely  what  each  school  corporation  of  Guthrie  County 
did.  A  county  high  school  with  a  four-year  course  had  been 
established  under  Chapter  12  of  Title  XIII  of  the  Code  at 
Panora  many  years  previous  and  was  maintained  during  the 
period  involved  in  this  action  from  taxes  levied  on  all  the 
taxable  property  of  the  county.  It  was  established  by  a  vote 
of  the  electors  of  the  county  and  managed  by  six  trustees 
appointed  by  the  board  of  supervisors.  Section  2732  of  Code 
Supplement  provides  that  ''The  principal  of  any  such  high 
school,  with  the  approval  of  the  board  of  trustees,  shall  make 
such  rules  and  regulations  as  is  deemed  proper  in  regard  to 
the  studies,  conduct  and  government  of  the  pupils,  and  such 
rules  and  regulations  shall  prohibit  the  use  of  tobacco  in  any 
form  by  any  student  of  such  school ;  and  any  pupil  who  wiU 
not  conform  to  and  obey  such  rules  may  be  suspended  or 
expelled  therefrom  by  the  board  of  trustees.  Said  board  of 
trustees  shall  make  all  necessary  rules  and  regulations  in 
regard  to  the  age  and  grade  of  attainments  necessary  to  entitle 
pupils  to  admission  into  the  school,  and  shall  on  or  before  the 
tenth  day  of  July  of  each  year  make  an  apportionment  between 
the  different  school  corporations  of  the  county,  of  the  pupils 
that  shall  attend  said  school,  and  shall  apportion  to  each  of 
said  school  corporations  its  proportionate  number,  based  upon 
^the  number  of  pupils  that  can  be  reasonably  accommodated  in 
said  school,  and  the  number  of  pupils  of  school  age,  actual 
residents  of  such  school  corporations,  as  shown  by  the  county 
superintendent's  report  last  filed  with  the  county  auditor  of 
said  county;  said  apportionment  shall  be  published  in  the 
official  papers  of  such  county,  to  be  paid  for  as  other  county 
printing;  pupils  from  the  said  school  corporations  to  the 
number  so  designated  in  such  apportionment  shall  be  entitled 
to  admission  into  said  school,  tuition  free,  and  none  others, 
and  it  shall  be  unlawful  to  accredit  pupils  so  attending  to  any 
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other  school  corporation  than  the  one  in  which  they  are 
enumerated  for  school  purposes.  Should  there  be  more 
applicants  for  such  admission  from  any  school  corporation 
than  its  proportionate  number,  so  determined,  then  the  board 
6f  directors  of  such  school  corporation  shall  designate  which 
of  said  applicants  shall  be  entitled  to  so  attend.  If  the  school 
shall  be  capable  of  accommodating  more  pupils  than  those 
attending  under  such  apportionment,  others  may  be  admitted 
by  the  board  of  trustees,  preference  at  all  times  being  given 
to  pupils  desiring  such  admission,  who  are  residents  of  the 
county.  The  board  of  trustees  shall  fix  reasonable  tuition  for 
such  pupils.  If  such  pupils  are  residents  of  the  county,  the 
school  corporation  from  which  they  attend  shall  pay  their 
tuition  out  of  its  contingent  fund.  The  principal  of  such  high 
school  shall  report  to  the  said  board  of  trustees  under  oath,  at 
the  close  of  each  term,  the  names  and  number  of  pupils  attend* 
ing  such  school  during  said  term,  from  what  school  corporation 
they  attended,  and  the  amount  of  tuition,  if  any,  paid  by 
each,  the  same  to  be  included  in  the  annual  report  of  the 
secretary  of  the  board  of  trustees  to  the  board  of  supervisors, 
provided  for  in  section  twenty-seven  hundred  thirty-one  of  the 
Code,  the  tuition  so  paid  to  be  turned  over  to  the  treasurer 
of  the  board  of  trustees  to  be  used  in  paying  the  expense  of 
said  school  under  the  direction  of  said  board. ' ' 

Under  the  apportionment  actually  made  under  this  sec- 
tion, the  Rural  Independent  School  District  of  Long  Branch 
was  entitled  to  send  two  students,  tuition  free.  More  might- 
be  received  if  the  school  were  capable  of  accommodating  them 
and  such  appears  to  have  been  its  condition ;  for  its  apportion- 
ment was  ov-  the  basis  of  an  attendance  of  300,  whereas  there 
was  an  average  attendance  of  but  160,  and  if  received,  the 
tuition  was  payable  by  the  district  of  the  pupil's  residence. 
Attendance  at  the  County  High  School  then  was  available  to 
defendants'  children,  tuition  free,  and  so  because  of  their 
residence  in  the  Rural  Independent  School  District  of  Long 
Branch.    This  was  *' offering  a  four-year  high  school  course" 
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by  it  within  the  meaning  of  the  statute.  According  to  Web- 
ster's  Dictionary,  to  ** offer"  means  to  ** present  for  acceptance 
or  rejection;  to  hold  out;  tender,  proflEer."  The  Century 
Dictionary  defines  the  word  as  meaning:  **To  bring  out  or 
put  forward ;  present  to  notice,  hold  out  to  notice  or  for  accept- 
ance ...  To  present  itself;  come  into  view  or  be  at 
hand ;  as  an  opportunity  now  offers."  The  Standard  Diction- 
ary:  **To  tender,  present  or  bring  before  one  for  acceptance 
or  rejection,  hence  to  bring  forward  or  into  notice  in  general. 
•  .  .  to  present  itself;  appear  or  be  at  hand,  as  when  the 
opportunity  offers."  Here  the  opportunity  of  attending  the 
county  high  school  was  offered  the  pupils  of  school  age  resid- 
ing in  that  district  and  it  was  by  virtue  of  their  residence 
therein,  and  as  the  district  was  a  part  of  the  territory  organ- 
ized for  the  maintenance  of  a  county  high  school,  the  benefits 
thereof  were  offered  by  it  to  such  pupils  as  may  have  estab- 
lished their  residence  therein.  All  that  any  school  district 
can  do,  even  though  maintaining  a  high  school  within  its 
territorial  limits,  is  to  afford  the  opportunity  to  attend  such 
school.  This  offers  to  the  pupils  the  course  of  study  prescribed 
— ^precisely  as  that  of  the  county  high  school  is  offered.  One 
is  available  by  reason  of  residence  in  the  district  maintaining 
the  school;  the  other  because  of  the  district  lying  within  a 
county  maintaining  the  high  school.  One  is  offered  directly, 
the  other  indirectly,  and  either  may  be  accepted  or  rejected. 

The  Rural  Independent  School  District  of  Long  Branch, 
as  it,  through  the  county  high  school,  actually  offered  a  four- 
year  high  school  course  to  pupils  residing  therein,  was  not  "a 
school  corporation  not  offering  a  four-year  high  school 
course,"  as  the  district  court  rightly  held,  and  its  judgment 
exacting  payment  of  tuition  from  the  plaintiff  was  right  and 
is — Affirmed. 

Weaver,  Evans  and  Preston,  JJ.,  concur. 
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Peoples  National  Bank,  Independence,  Iowa,  Appellant,  y. 

Ethel  Mazson  et  al.,  Appellees. 

H0MB8TBAD:     ghlfttng  of  Title— Ckmtinaed  Poowion— Pr»-oxlgt- 

1  log  Dolit.  The  continuity  of  a  homestead  is  not  interrupted,  no 
new  homestead  is  created,  bj  the  shifting  of  title,  legal  or 
equitable,  from  one  spouse  to  another — ^the  homestead  being  for 
the  conserration  of  the  family  home.     (Sees.  2972,  2974,  Code.) 

PRINCIPLE  APPLIED:  •  A  homestead  had  continued  for  some 
eleven  years  with  legal  title  in  the  husband.  Being  involved  in 
debt,  the  husband  conveyed  and  the  grantee  as  part  of  same 
transaction  gave  to  the  wife  of  grantor  a  contract  to  reconvey 
to  the  wife  on  performance  of  certain  financial  conditions.  This 
contract  to  the  wife  was  the  only  consideration  for  the  con- 
veyance. Later,  judgment  was  rendered  against  both  the  hus- 
band and  wife,  for  a  debt  postdating  original  homestead  occu- 
pancy and  antedating  the  conveyance  by  the  husband  and  the 
contract  by  grantee  back  to  wife.  The  possession  of  the  premises 
by  the  husband  and  wife  continued  as  of  old.  Held,  no  new  home- 
stead was  created  and  the  judgment  never  became  a  lien. 

BANXBUPTOT:     Judgments  Annulled— Exempt  and  Non-BzempI 

2  Property.  All  judgments  against  a  bankrupt  debtor  rendered 
within  four  months  of  the  filing  of  a  petition  in  bankruptcy  are 
absolutely  annulled  by  the  filing  of  said  petition  (if  the  debtor 
is  adjudged  a  bankrupt),  both  as  to  exempt  and  non-exempt 
property.    (XT.  8.  Comp.  St.  9651.) 

BANXBUPTOT:     Unchallenged   Acts   of   Tmstee-^Orediton   Pre- 

3  duded.  Creditors  of  a  debtor  applying  for  a  discharge  in  bank- 
ruptcy are  absolutely  bound  and  precluded  by  the  unchallenged 
acts  of  the  trustee. 

PBmCIPLE  APPLIED:  Prior  to  the  filing  of  a  petition  in 
bankruptcy  the  debtor  had  received  a  contract  under  which  she 
would  be  entitled  to  receive  a  conveyance  of  land  upon  making 
specified  payments.  Upon  filing  her  petition  she  scheduled  this 
eontract  as  one  of  her  assets.  The  trustee  evidently  did  not 
consider  the  contract  of  attractive  value,  and  ignored  it.  No 
creditor  complained  to  the  bankruptcy  court.  The  estate  was 
dosed  and  trustee  discharged.     The  discharged  debtor  started 
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afresh,  proeeeded  under  the  contraet  spumed  by  the  trustee, 
made  valuable  improvements  on  the  premises  and  it  became  val- 
uable. Hdd,  creditors  were  precluded  by  the  action  of  the 
trustee  and  had  no  enforceable  right  against  the  property. 

BANKBUFTOT:    Debts  Prdralito— Judgments.    A  judgment  is  prov- 

4  able  in  bankruptcy  and  a  discharge  cancels  the  debt. 

BAITKBUFTOT:    Estoppel— Laches— flabjeetlflg  Land  to  Judgment. 

5  Equity  wiU  not  lend  its  aid  to  a  creditor  whose  judgment  was 
scheduled  in  a  bankruptcy  proceeding,  who  stood  by  and  per- 
mitted the  trustee  to  ignore  what  then  appeared  to  be  a  valueless 
asset,  tendered  by  the  debtor  to  the  trustee,  and  who,  years 
after  the  discharged  debtor  by  toil  and  improvement  had  made 
the  asset  valuable  and  sold  the  same  to  an  innocent  party,  seeks 
to  revive  his  ol4«  discredited  and  annulled  judgment  against 
said  asset. 

Appeal  from  Buch&nan  District  Court. — Hon.  G.  W.  Dunham, 

Judge. 

Tuesday,  January  12,  1915. 

AonON  in  equity  by  the  holder  of  a  judgpnent  obtained 
prior  to  bankruptcy  of  debtors,  who  were  husband  and  wife, 
to  have  the  judgment  decreed  to  be  a  lien  upon  the  homestead, 
also  upon  the  eighty  acres  outside  the  homestead.  From  a 
decree  for  the  defendants,  plaintiff  appeals. — Affirmed^ 

Cook  it  Cook,  for  appellant. 

Hasner  &  Hasner,  for  appellees. 

PmssTON,  J. — I.  The  stipulation,  or  agreed  statement  of 
facts,  made  at  the  trial  states  the  case  as  concisely  as  it  could 
be  stated.    It  is  as  follows : 

It  is  admitted  that  on  May  13th,  1896,  Sarah  P.  Maxson 
and  husband  deeded  to  Blanche  Bennett  and  Lamard  Maxson 
the  premises  described  in  Exhibit  ''A,"  attached  to  plaintiff's 
petition. 

That  Blanche  Bennett  and  Lamard  Maxson  were  brother 
and  sister. 
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That  on  May  13th,  1896,  Lamard  Maxson  went  into 
possession  of  said  premises ;  that  he  was  a  married  man,  and 
continued  to  live  on  said  premises  from  May  13th,  1896,  until 
the  present  time. 

That  on  March  28th,  1901,  Lamard  Maxson  purchased 
from  Blanche  Bennett  and  her  husband  her  undivided  one- 
half  interest  in  said  land,  and  thereafter  was  the  owner  of  the 
whole  of  said  land  until  the  same  was  conveyed,  as  hereafter 
appears  in  this  admission. 

That  on  November  2nd,  1907,  Lamard  Maxson  and  wife 
executed  a  warranty  deed  to  C.  W.  Van  Orsdol  of  the  premises 
described  in  Exhibit  *'A''  attached  to  plaintiff's  petition. 

That  the  only  consideration  mentioned  for  said  deed  was 
that  C.  W.  Van  Orsdol  was  to  pay  off  and  discharge  certain 
mortgages  and  judgments  that  were  against  said  premises, 
two  of  the  mortgages  having  been  foreclosed  at  the  time,  and 
execution  issued  thereon. 

-  That  on  the  same  date,  to  wit,  November  2nd,  1907,  that 
the  deed  from  Lamard  Maxson  and  wife  was  made  to  G.  W. 
Van  Orsdol,  C.  W.  Van  Orsdol  gave  back  a  contract  to  Ethel 
Maxson,  the  wife  of  Lamard  Maxson,  a  copy  of  which  con- 
tract is  attached  to  plaintiff's  petition  and  marked  Exhibit 

That  the  said  Lamard  Maxson  and  wife  Ethel  remained 
in  the  possession  of  said  premises,  and  continued  to  farm  the 
land  as  before,  and  have  remained  thereon  until  thift  date, 
and  are  now  in  possession  of  said  land. 

That  on  March  26th,  1908,  Ethel  Maxson  and  Lamard 
Maxson  filed  their  voluntary  petition  in  the  United  States 
District  Court  of  the  Northern  District  of  Iowa,  to  be  ad- 
judged bankrupts,  and  they  were  each  of  them  adjudged 
bankrupts  on  the  26th  day  of  March,  1908. 

That  in  the  petitions  of  bankruptcy  the  Peoples  National 
Bank,  the  plaintiff  in  this  case,  was  scheduled  as  a  creditor 
holding  a  judgment  in  the  District  Court  of  Buchanan 
County,  Iowa,  being  the  judgment  that  the  plaintiff  is  seek- 
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ing  to  enforce  in  this  case,  and  referred  to  in  paragraph  2 
of  the  plaintiff's  petition. 

That  the  said  Ethel  Maxson  also  scheduled  as  an  asset 
belonging  to  her  estate  the  contract  held  by  her  from  C.  W. 
Van  Orsdol,  being  the  contract  a  copy  of  which  is  attached  to 
plaintiff's  petition  and  marked  Exhibit  ''A." 

That  thereafter,  at  a  meeting  of  the  creditors  duly  called 
by  the  referee,  M.  W.  Harmon,  C.  M.  Roberts,  who  was  at  the 
time  cashier  of  the  Peoples  National  Bank,  was  elected  trustee 
of  the  estates  of  Ethel  Maxson  and  Lamard  Maxson. 

That  the  said  C.  M.  Roberts  as  trustee  at  no  time  filed 
in  the  office  of  the  recorder  of  deeds  of  Buchanan  County  a 
certified  copy  of  the  decree  of  adjudication  of  the  bankruptcy 
of  either  Ethel  or  Lamard  Maxson. 

That  the  said  C.  M.  Roberts  as  trustee  of  Ethel  and  Lam- 
ard Maxson  set  apart  upon  the  petition  of  the  said  Lamard 
Maxson  and  Ethel  Maxson,  as  a  homestead  in  said  premises 
the  property  described  in  paragraph  6  of  the  plaintiff's 
petition. 

That  the  said  C.  M.  Roberts  as  said  trustee,  closed  up 
said  estate,  made  his  final  report,  and  was  discharged  as 
trustee  in  both  estates. 

That  Ethel  Maxson  was  discharged  September  19th,  1908, 
and  her  husband  on  the  third  day  of  April,  A.  D.  1911,  from 
all  debts  and  claims  which  are  made  provable  by  the  Acts  of 
Congress  against  their  estates,  and  which  existed  on  the  26th 
day  of  March,  A.  D.  1908,  upon  which  day  the  petition  for 
adjudication  was  filed  by  them,  excepting  such  debts  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bank- 
ruptcy, as  appears  from  the  certified  copy  of  the  discharge 
in  bankruptcy  given  by  Lee  McNeely,  Clerk  of  the  United 
States  District  Court,  witnessed  and  certified  on  the  2nd  day 
of  May,  1913,  and  which  is  hereby  introduced  in  evidence, 
and  it  is  agreed  that  the  discharge  granted  to  Ethel  Maxson 
is  in  all  respects  the  same,  and  in  the  same  words  and  figures 
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as  is  the  discharge  of  Lamard  Maxson,  which  is  herewith  in- 
troduced in  evidence. 

That  since  the  adjudication  in  bankruptcy  Ethel  Maxson 
has  made  permanent  improvements  upon  the  premises  de- 
scribed in  plaintiff's  petition  of  the  value  of  $1,292.95,  all  of 
which  are  on  the  homestead  forty,  except  the  following  items: 

$86.40  for  woven  wire  fence,  700  posts,  $92.50,  700  pounds 
of  barbed  wire,  $22.75,  all  of  said  improvements  being  in  the 
nature  and  kind  as  shown  in  defendant's  Exhibit  "B,"  which 
is  introduced  in  evidence. 

That  on  January  7th,  1913,  Ethel  Maxson  and  her  hus- 
band assigned  to  the  Northern  Iowa  Land  Company  all  their 
right,  title,  and  interest  in  and  to  the  contract  existing  be- 
tween said  Ethel  Maxson  and  C.  W.  Van  Orsdol,  a  copy  of 
which  contract  is  attached  to  plaintiff's  petition  and  marked 
Exhibit  ''A." 

That  thereupon  the  said  Northern  Iowa  Land  Company 
tendered  to  C.  W.  Van  Orsdol  and  demanded  a  deed  from 
him  to  said  premises,  and  that  there  was  found  due  at  said 
time  and  paid  over  to  the  said  C.  W.  Van  Orsdol  a  sum  of 
money  that  was  between  seventy-six  hundred  and  seventy- 
seven  hundred  dollars,  and  that  thereupon  the  said  C.  W.  Van 
Orsdol  executed  a  deed  to  the  said  Northern  Iowa  Land  Com- 
pany for  said  premises,  and  the  Northern  Iowa  Land  Company 
is  at  present  the  owner  of  said  premises. 

That  the  indebtedness  on  which  the  plaintiff's  judgment 
referred  to  in  paragraph  2  of  the  petition  was  based  arose 
prior  to  November  2nd,  1907,  namely  June  8th,  1907. 

That  C.  M.  Boberts  as  trustee  of  the  estate  of  Ethel 
Maxson,  bankrupt,  made  no  transfer  of  the  premises  de- 
scribed in  Exhibit  ''A,"  except  that  he  set  apart  to  the  bank- 
rupt as  her  homestead  the  premises  set  forth  in  paragraph  6 
of  the  petition. 

That  the  plaintiff's  judgment  was  obtained  in  the  usual 
manner  of  a  suit  at  law,  and  the  notice  regularly  served. 

The  one  witness  in  the  case,  H.  T.  Lynch,  testified  that 
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he  was  President  of  the  Northern  Iowa  Land  Company ;  that 
the  encumbrance  on  the  South  Dakota  land  his  company 
traded  to  the  Maxsons  was  $5,300.00;  that  he,  for  the  land 
company,  paid  Van  Orsdol  the  amount  due  and  received  a 
deed  for  the  land.  That  in  1908,  1909  and  1910,  this  eighty 
acres  was  worth  from  $70  to  $75  per  acre ;  that  the  land  com- 
pany traded  one  hundred  and  sixty  acres  of  land  in  South 
Dakota,  and  in  the  trade  the  valuations  were  $75  an  acre  on 
the  South  Dakota  land  and  $135  an  acre  for  the  Buchanan 
County  farm;  that  Mr.  Maxson  was  charged  with  the  equity 
in  the  South  Dakota  land,  and  his  company  bought  the 
Maxson  land  at  $135  an  acre,  the  Van  Orsdol  encumbrance 
was  paid  off,  and  the  balance  was  going  to  Mrs.  Maxson ;  that 
the  cash  value  of  the  Maxson  premises  at  the  time  of  the 
trade  was  $110  per  acre  for  the  one  hundred  and  twenty  acres, 
and  for  the  homestead  forty,  $125  an  acre. 

The  contract  between  Van  Orsdol  and  Mrs.  Maxson  is,  in 
substance,  that  Van  Orsdol  agrees  to  sell  the  land  to  Mrs. 
Maxson  on  the  performance  of  the  agreements  by  her  to  be 
performed,  for  $5,615.44,  payable  in  different  amounts  and  at 
different  times  from  November  2,  1908,  to  November  2,  1912, 
with  interest,  which  was  the  amount  due  on  a  mortgage  on  the 
land ;  when  all  but  $3,500.00  had  been  paid,  and  if  the  other 
payments  had  been  made  as  agreed  on  November  2, 1912,  Van 
Orsdol  agreed  to  convey  to  her  and  receive  back  a  mortgage 
for  $3,500.00.  She  was  to  have  possession  of  the  premises 
from  and  after  the  execution  of  the  contract.  If  she  sold  the 
premises  within  five  years.  Van  Orsdol  agreed  to  accept  from 
her  all  sums  of  money  due  him  by  virtue  of  the  contract.  She 
was  to  pay  the  taxes.  Time  was  made  the  essence  of  the  con- 
tract. If  she  made  default  in  any  of  the  payments  or  agree- 
ments, the  contract  was  to  be  void,  and  Mrs.  Maxson  was  to 
forfeit  all  her  rights,  but  if  all  sums  of  money  were  paid  ac- 
cording to  the  agreement.  Van  Orsdol  was  to  execute  a  deed. 
Plaintiff  obtained  judgment  against  the  Maxsons  March  6, 
1908,  on  an  indebtedness  contracted  June  8,  1907. 
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As  to  the  forty  acres  claimed  as  a  homestead,  it  is  con- 
tended by  appellant  that  the  deed  by  Maxson  and  wife  to 
Van  Orsdol  was  absolute,  that  it  conveyed  all  interest  of  both 
I  HoMMTBAD  ■  Maxson  and  his  wife  in  the  homestead  forty, 
titie*l'«)n-'  ^  ^^^  ^  ^^  *^®  ^*^®^  eighty  acres,  to  Van 
wMioL  f^pre-  Orsdol ;  that  it  was  no  mortgage,  and  that  the 
existing  ^ebt.  homestead  obtained  by  the  wife  under  the  con- 
tract,  while  enjoyed  by  both  the  wife  and  her  spouse,  is,  in 
contemplation  of  the  law,  a  new  homestead,  distinct  from  that 
enjoyed  by  them  before  they  deeded  their  homestead  rights  to 
Van  Orsdol,  and  hence,  that  the  lien  of  the  judgment  of  the 
plaintiff  attaches  to  this  homestead  as  a  judgment  antedating 
the  acquisition  of  the  homestead;  that  the  fact  that  Van 
Orsdol  gave  them  a  new  right  in  the  land  by  a  different  sort 
of  an  instrument,  giving  the  title  to  the  wife  where  it  was  in 
her  husband,  cannot  exempt  them  from  the  operation  of  the 
Iowa  law  subjecting  a  homestead  to  liability  for  debts  created 
prior  to  its  acquisition.  It  is  conceded  by  appellant  that  if  it 
was  the  claim  of  defendants  that  the  deed  to  Van  Orsdol  and 
the  contract  back  was  all  one  transaction,  and  that  the  parties 
intended  to  make  the  deed  to  Van  Orsdol  a  mortgage,  and 
that  it  was  a  mortgage,  the  contention  of  defendants  might 
be  good. 

Appellant  cites  Code  Sec.  3801  and  Blam  v.  Stewart,  2 
Iowa  378,  which,  as  they  say,  subjects  both  legal  and  equitable 
estates  in  real  property  to  the  lien  of  judgments,  and  Code 
Sec.  2976,  which  subjects  the  homestead  to  debts  antedating 
the  purchase  of  the  homestead.  They  also  cite  Sees.  70  and  6 
of  the  Bankruptcy  Act,  providing,  as  they  claim,  for  setting 
aside  the  homestead  of  the  bankrupt  and  leaving  the  liability 
of  the  homestead  to  the  debts  of  the  bankrupt,  to  be  decided 
by  the  state  laws  and  by  the  state  courts. 

Defendants  contend  that  the  deed  from  Maxson  and  wife 
of  November  2, 1907,  conveying  the  title  from  Maxson  to  Van 
Orsdol,  and  the  contract  between  Mrs.  Maxson  and  Van 
Orsdol  was  one  transaction,  and  that  no  new  homestead  was 
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acquired  by  reason  thereof ;  that  the  change  of  the  title  from 
the  husband  to  the  wife  in  this  case,  through  Van  Orsdol,  all 
occurred  at  one  transaction,  and  possession  of  the  property 
being  retained  by  contract,  the  homestead  right  was  never 
extinguished,  and  that  there  was  no  time  at  which  the  rights 
of  the  creditors  on  contracts  made  before  the  second  day 
of  November,  1907,  could  intervene  and  claim  a  right  prior 
to  the  homestead  right  that  Mrs.  Maxson  continued  to  hoLd 
in  this  property.  That  the  Iowa  statute  expressly  pro- 
vides that  the  homestead  is  for  the  benefit  of  the  family,  and 
that  it  would  make  no  difference  whether  the  title  was  con- 
tinued in  her  husband,  or  whether  it  was  changed  to  Mrs. 
Maxson.  The  deed  and  contract  were  executed  at  the  same 
time,  and  we  think  constituted  but  one  transaction.  There 
was  no  consideration  for  the  execution  of  the  deed,  other  than 
the  contract  on  the  part  of  Van  Orsdol  to  convey  back  to  Mrs. 
Maxson  the  land  when  the  sum  of  money  named  in  the  con- 
tract was  paid  to  Van  Orsdol.  It  seems  the  trustee  was  re- 
quired by  the  court  to  set  apart  to  the  Maxsons  the  homestead 
as  exempt.  Some  of  the  questions  now  argued  are  discussed 
by  the  court  in  that  case.  In  re  Maxson,  170  Fed.  356.  If 
the  prior  homestead  right  continued,  then  plaintiff's  judg- 
ment was  not  a  lien  thereon.  Thomas  v.  McDonald,  102  Iowa 
564,  568. 

Sec.  6  of  the  Laws  of  Bankruptcy  provides  that  the  laws 
of  the  state  shall  govern  in  questions  of  exemptions. 

Sec.  2972  of  the  Code  of  Iowa  reads  as  follows:  ''The 
homestead  of  every  family,  whether  owned  by  the  husband  or 
wife,  is  exempt  from  judicial  sale,  where  there  is  no  si)eeial 
declaration  of  statute  to  the  contrary. '* 

Sec.  2974  of  the  Code  of  Iowa  reads  as  follows:  '*No 
conveyance  or  incumbrance  of  or  contract  to  convey  or  in- 
cumber the  homestead,  if  the  owner  is  married,  is  valid,  un- 
less the  husband  and  wife  join  in  the  execution  of  the  same 
joint  instrument,  whether  the  homestead  is  exclusively  the 
subject  of  the  contract  or  not,  but  such  contract  may  be  en- 
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forced  as  to  real  estate  other  than  the  homestead  at  the  option 
of  the  purchaser  or  incumbrancer." 

Sec.  70  of  the  Laws  of  Bankruptcy  provides  that  the 
trustee  shall  be  vested  by  operation  of  law  with  the  title  of 
the  bankrupt,  ''except  in  so  far  as  it  is  property  which  is 
exempt." 

The  exemption  laws  are  to  be  liberally  construed  to 
accomplish  the  purpose  of  exemption. 

The  question  then  comes  back  to,  what  are  the  rights  of 
the  Maxsons  under  the  Iowa  law  as  to  the  homestead?  In  the 
case  of  Oreen  v.  Farrar,  53  Iowa  426,  it  was  held  that  the  con- 
veyance of  the  homestead  by  a  husband  to  his  wife  does  not 
render  it  liable  for  the  debts  of  the  wife  contracted  prior  to 
such  conveyance,  the  exemption  being  for  the  benefit  of  the 
family.  The  homestead  character,  which  it  properly  possessed 
while  owned  by  the  husband,  is  not  divested  by  such  transfer. 
And  the  supreme  court  in  that  case  used  this  argument,  as 
found  on  page  430:  **The  parties  might  have  sold  this  home- 
stead, and  with  the  proceeds  acquired  a  new  one  in  the  name 
of  the  wife,  which  to  the  extent  of  the  value  of  the  old  home- 
stead would  have  been  exempt  in  all  cases  in  which  the  old 
homestead  would  have  been  exempt." 

In  White  v.  Kinley,  92  Iowa  598,  the  case  was  this :  John 
D.  White  owned  a  farm  in  Delaware  county,  which  had  con- 
stituted his  homestead.  This  farm  was  sold  and  soon  there- 
after a  house  and  lot  in  Marion,  Iowa,  was  purchased  with  the 
proceeds  of  the  Delaware  county  farm.  Judgments  against 
the  wife  antedating  the  time  she  acquired  the  homestead  in 
Marion  were  sought  to  be  satisfied  by  levying  upon  that 
property.  It  was  held  that  the  Marion  property  taken  in  the 
name  of  the  wife  was  exempt  from  judgments  against  her 
existing  prior  to  her  becoming  possessed  of  the  title  to  said 
property. 

And  Foster  v.  Rice,  126  Iowa  190,  was  a  case  where 
one  Rice,  the  owner  of  a  homestead,  with  his  wife,  mortgaged 
the  same.     The  mortgage  was  foreclosed,  and  it  was  sold  in 
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satisfaction  of  the  mortgage.  A  certificate  of  sale  became  the 
property  of  one  Bailey.  Bailey,  after  he  became  the  owner 
of  the  certificate  of  sale,  entered  into  an  agreement  with  John 
Rice,  by  which  he  agreed  to  convey  the  premises  to  Rice  by 
warranty  deed  upon  the  payment  of  certain  consideration, 
and  subsequently  a  sheriff's  deed  was  executed  to  Bailey,  the 
holder  of  the  certificate.  John  R.  Rice  and  his  wife  remained 
in  possession  of  the  premises  all  the  time.  The  claim  of  the 
appellant  in  that  case  was  that  the  sheriff's  deed  to  Bailey 
extinguished  the  homestead  rights  of  the  Rices,  and  their 
occupancy  from  that  time  on,  under  the  contract  with  Bailey, 
was  under  a  new  homestead  right  which  originated  after  the 
indebtedness  to  plaintiff  and  was  subject  thereto.  But  the 
court  said  the  facts  as  established  did  not  warrant  any  such 
conclusion.  It  was  held  that  the  conveyance  to  Bailey,  through 
the  sheriff's  deed,  was,  in  effect,  a  mortgage  of  the  property 
by  Rice  to  Bailey.  That  Rice  never  lost  the  equitable  title  to 
the  property  and  continued  to  hold  it  as  his  homestead,  not 
by  reason  of  any  title  acquired  from  Bailey  under  the  con- 
tract to  convey,  but  in  continuation  of  his  previous  homestead 
right.  And  the  court  said  a  homestead  right  may  exist  as  to 
property  held  by  an  equitable  title  as  effectually  as  though  it 
was  held  by  legal  title. 

In  McClure  v.  Braniff,  75  Iowa  38,  it  was  held  that  a 
deed  of  a  homestead,  designed  only  to  secure  a  loan  from  the 
grantee,  the  grantors  continuing  in  possession,  does  not  divest 
the  grantors  of  their  homestead  rights. 

We  think  the  transaction  of  November  2,  1907,  between 
the  Maxsons  and  Van  Orsdol,  was  in  the  nature  of,  or  in 
effect,  a  mortgage  on  the  premises  to  Van  Orsdol  to  secure  him 
for  advance  of  the  money  to  pay  off  the  incumbrances  upon 
the  land.  The  Maxsons  remained  in  possession  of  the  land 
all  the  time,  and  the  contract  provided  they  might  do  so. 
Further,  the  transaction  was  not  different  than  it  would  have 
been  if  Maxson  had  deeded  the  premises  on  November  2,  1907, 
directly  to  his  wife.     The  effect  of  the  transaction  was  to 


328  Bank  v.  Maxson.  [168  Iowa 

transfer  the  legal  title  to  Van  Orsdol,  and  in  consideration 
therefor  he  might  as  a  part  of  the  same  transaction  transfer  the 
equitable  title  to  Mrs.  Maxson.  It  has  been  held  that  creditors 
cannot  complain  of  the  conveyance  by  the  husband  of  the 
homestead  to  his  wife,  unless  they  show  that  the  homestead 
was  subject  to  sale  for  the  satisfaction  of  their  demands. 
Payne  v.  Wilson,  76  Iowa  377.  And  in  Beyer  v.  Thoeming, 
81  Iowa  517,  the  court  again  said  that  the  conveyance  of  the 
homestead  by  the  husband  to  his  wife  will  not  start  a  new 
homestead  right  in  the  wife,  and  it  still  will  remain  free  from 
debts  that  could  not  be  enforced  against  it  prior  to  such  con- 
veyance. See  also  as  bearing  upon  this  point:  Ctreen  v. 
Farrar,  53  Iowa  426,  429;  White  v.  Kmley,  92  Iowa  598; 
Foster  v.  Bice,  126  Iowa  190;  McClure  v.  Braniff,  75  Iowa  38. 
We  are  of  opinion  that  the  homestead  right  continued  for 
the  benefit  of  this  family,  notwithstanding  the  conveyance 
made  November  2, 1907.  This  being  so,  it  is,  perhaps,  unneces- 
2  Bankbuptct-  ^^y  ^  refer  to  the  bankruptcy  statute  as  it 
iu^1°  M-  *^"  affects  ^^^  homestead  in  question.  It  may  not 
wemp^^  '''*'''  be  out  of  place,  however,  to  refer  to  the  matter 
propertj.  briefly  as  a  further  reason  why.  plaintiff's 

contention  is  not  sound.  Plaintiff's  judgment  and  alleged 
lien  was  obtained  twenty  days  before  the  Maxsons  were 
adjudged  bankrupts.  Sec.  67-f  of  the  Bankruptcy  Statute 
provides  that  all  judgment  liens  that  attach  to  property  at 
any  time  within  four  months  from  the  time  of  the  filing  of 
the  petition  in  bankruptcy  become  void  as  to  the  property. 
The  statute  will  be  set  out  in  full  later  in  the  opinion. 

There  is  a  conflict  between  Sees.  67-c  and  67-f  of  the 
Bankruptcy  Act,  and  a  conflict  in  the  decisions  as  to  their 
construction,  and  whether  Sec.  67-f  applies  to  judgment  liens. 
Some  of  the  cases  are  cited  by  appellant.  The  matter  reached 
the  Supreme  Court  of  the  United  States,  and  in  C.  B.  dk  Q. 
R.  R.  Co.  V.  HaU,  229  U.  S.  511,  512,  57  L.  Ed.  1306,  the 
Supreme  Court,  referring  to  the  decision  In  re  Forbes,  186 
Fed.  79,  says:  ''That  that  case  holds  that  Sec.  67-f  annuls 
all  liens,  both  as  against  the  property  which  the  trustee  takes, 
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and  that  which  goes  to  the  bankrupt  as  exempt. ''  The  eourt 
then  continues:  ''This  view  we  think  is  supported  both  by 
the  language  of  the  section  and  the  general  policy  of  the  Act, 
which  was  intended  not  only  to  secure  equality  among  credi- 
tors, but  for  the  benefit  of  the  debtor  in  discharging  him  from 
his  liabilities^  and  enabling  him  to  start  afresh  with  the 
property  set  apart  to  him  as  exempt.  Both  of  these  objects 
would  be  defeated,  if  judgments  like  this  present  were  not 
annulled,  for  otherwise  the  two  Iowa  plaintiffs  would  not 
only  obtain  preference  over  other  creditors,  but  would  take 
the  property  which  it  was  the  purpose  of  the  Bankruptcy  Act 
to  secure  to  the  debtor."  The  court  further  continues  by 
saying:  ''All  liens  obtained  by  legal  proceedings  within  that 
period  are  declared  null  and  void.  That  universal  language  is 
not  restricted  by  the  later  provision  that  the  property  affected 
by  the  lien  shall  be  released  from  the  same,  and  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt." 

We  ought  to  follow  the  holding  of  the  Supreme  Court  on 
this  question.  Under  that  holding,  the  lien  of  the  judgment 
of  the  plaintiff,  as  it  was  obtained  only  twenty  days  before  the 
filing  of  the  petition  in  bankruptcy,  was  annulled.  By  the 
deed  and  contract,  there  was  nothing  done  in  fraud  of  any 
right  possessed  by  plaintiff  at  the  date  the  deed  to  Van 
Orsdol  was  made. 

As  bearing  upon  the  question  of  the  contradiction  and 
conflict  in  the  different  provisions  of  the  Bankruptcy  Act  and 
the  conflict  in  the  decisions,  the  following  citations  may  be 
given,  which  we  do  without  further  discussion:  5  Cyc.  365- 
369,  401403 ;  3  B.  C.  L.  290-294. 

II.  As  to  the  eighty  acres  of  land  outside  the  homestead, 
appellant  contends  that  the  bankrupts,  the  Maxscms,  cannot 
claim  the  benefit  of  Sec.  67-f  of  the  Bankruptcy  Act  so  as  to 

make  void  the  judgment  of  plaintiff  which 
uncbaiieoged  had  becomc  a  lien  upon  the  eighty  acres  prior 
tee:  creditors     to  the  bankruptcy;  that  the  purpose  of  the 

Bankruptcy  Act,  under  Sec.  67-f,  was  to  allow 
the  trustee  to  claim  the  benefit  of  Sec.  67-f  if  he  desired ;  that 
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in  this  case  the  trustee  set  aside  the  bomesteady  asserted  no 
right  to  the  eighty  acres,  and  was  discharged  without  giving 
any  deed  to  the  eighty  acres;  that  plaintiff  bank  relies  upon 
the  lien  of  this  judgment  upon  the  eighty  acres.  They  say 
that  Sec.  67-f  does  not  avoid  levies,  liens,  etc.,  against  all  the 
world,  but  only  against  the  trustee  in  bankruptcy,  citing  cases, 
which,  as  before  stated,  have  been  reviewed  by  the  Supreme 
Court  of  the  United  States  in  the  HaU  case;  that  Sec.  67-f 
confers  rights  only  upon  the  trustee,  not  upon  the  bankrupt, 
and  that  only  the  trustee  or  those  holding  under  him  can 
claim  the  benefit  of  the  section.  The  argument  is  that  the 
purpose  of  Sec.  67-f  of  the  Bankruptcy  Act  is  to  vest  in  the 
trustee  the  property  of  the  bankrupt,  and,  had  the  trustee 
claimed  the  property,  his  rights  would  prevail  as  against  the 
lien  of  the  judgment  of  the  plaintiff  under  that  section;  that 
the  trustee  did  not  choose  to  assert  title  to  the  remaining 
eighty  acres  and  was  discharged  by  the  Bankruptcy  Court  on 
closing  of  the  bankrupt  estate.  It  is  admitted  by  appellees 
that  on  and  before  March  26,  1908,  the  date  of  the  filing  of 
the  petition  in  bankruptcy,  plaintiff's  judgment  was  a  lien 
on  the  eighty  acres,  but  that,  because  the  judgment  and  lien 
was  within  four  months,  the  lien  was  void  or  annulled. 

Section  67-f  of  the  Bankruptcy  Act,  in  so  far  as  it  applies 
to  the  instant  case,  provides:  "That  all  levies,  judgments, 
attachments,  or  other  liens,  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a 
bankrupt,  and  the  property  affected  by  the  levy,  judgment, 
attachment,  or  other  lien,  shall  be  deemed  wholly  discharged 
and  released  from  the  same,  and  shall  pass  to  the  trustee  as 
a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall, 
on  due  notice,  order  that  the  right  under  such  levy,  judgment, 
attachment,  or  other  lien,  shall  be  preserved  for  the  benefit 
of  the  estate ;  and  thereupon  the  same  may  pass  to  and  shall 
be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid.** 
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Some  of  the  discussion  of  the  Bankruptcy  Act  in  the  first 
paragraph  of  the  opinion  is  applicable  here.  Under  the 
decisions,  plaintiff's  judgment  lien  ceased  to  be  a  lien  on  the 
land  because  the  Maxsons  were  adjudged  bankrupts  within 
four  months  from  the  time  of  the  rendition  of  the  judgment. 
C.  B.  (t  Q.  R.  B.  Co.  V.  HaU,  supra;  In  re  Forbes,  26  A.  B.  E. 
355 ;  In  re  Tune,  8  A.  B'.  B.  285,  115  Fed.  906. 

It  has  been  held  that  it  is  not  only  a  right,  but  a  duty  of 
the  trustee  to  refuse  to  take  possession  of  property  that  is 
scheduled  as  an  asset,  unless  it  will  be  beneficial  to  the  general 
creditors.  In  re  Dillard,  2  Hughes  190,  7  Federal  Cases  703 ; 
Olenny  v.  Langdon,  98  U.  S.  20,  25  L.  Ed.  43. 

And  that  if  the  trustee  renounces  and  abandons  assets, 
the  title  to  the  same  reverts  to  the  bankrupt.  The  creditors 
are  estopped  from  thereafter  insisting  that  the  property  which 
was  abandoned  shall  be  considered  a  part  of  the  estate.  Spar- 
hawk  V.  Yerkes,  142  U.  S.  1 ;  Sessions  v.  Romadka,  145  U.  S. 
29,  36  L.  Ed.  609 ;  Taylor  v.  Irwin,  20  Fed.  615. 

As  before  stated,  counsel  for  plaintiff  contend  that  the 
Bankruptcy  Act  only  avoids  the  lien  in  favor  of  the  trustee, 
and  cites  cases  to  support  the  contention.  But,  as  shown,  the 
Supreme  Court  of  the  United  States,  in  the  Hall  case,  supra, 
holds  that  the  effect  of  the  statute  is  to  annul  the  lien  as 
to  non-exempt,  as  well  as  to  exempt  property.  When  the  lien 
was  annulled,  it  cast  the  title  to  the  property  upon  the  trustee, 
and  the  trustee  represents  the  creditors.  In  re  Kreuger,  27 
A.  B.  R.  440. 

Afterwards  the  creditors  must  work  out  their  claim 
through  the  trustee.  If  the  trustee  refuses  to  take  possession 
of  any  property  because  he  thinks  it  is  a  burden,  the  court, 
upon  application  of  a  creditor,  could  investigate  the  question. 
The  trustee  may  act  wisely  or  unwisely  in  so  doing,  but  once 
he  acts,  the  creditors  are  bound  by  his  action,  unless  they  ask 
a  review  by  the  court.  Olenny  v.  Lamgdon,  supra;  In  re 
Dillard,  supra. 

The  trustee  represented  the  plaintiff  and  other  creditors 
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in  refusing  to  take  the  contract  Mrs.  Maxson  held  against 
Van  Orsdol,  after  she  had  tendered  it  to  the  trustee.  The 
trustee  doubtless  had  good  reasons  for  not  availing  himself 
of  the  rights  Mrs.  Maxson  had  in  the  contract.  He  would 
have  had  to  pay  Van  Orsdol  at  that  time,  all  that  was  due  Van 
Orsdol  on  the  contract,  with  interest  and  taxes,  and  if  he 
had  done  so,  he  could  only  have  sold  eighty  acres  of  the 
land.  The  trustee  was  required  to  do  one  thing  or  the  other. 
The  lien  had  been  annulled,  and  we  think  plaintiff  could  not 
say  that  it  would  permit  the  trustee  to  be  discharged,  and 
then  if  the  property  should  become  more  valuable  by  reason 
of  improvements,  or  increase  in  general  land  values,  it  would 
ask  the  state  court  to  again  establish  the  lien  that  had  been 
annulled  by  the  Bankruptcy  Act.  In  the  petition,  plaintiff 
tenders  to  defendant,  Van  Orsdol,  the  amount  that  may  be 
due  upon  the  contract  upon  his  assigning  the  same  to  plaintiff. 
It,  or  rather  the  trustee,  for  plaintiff  and  the  other  creditors, 
had  that  opportunity  at  one  time,  and  now  that  the  property 
has  increased  in  value  and  improvements  have  been  made,  we 
think  it  is  too  late. 

III.  The  agreed  statement  recites  that  the  judgment  which 
plaintiff  is  now  seeking  to  enforce  was  scheduled  in  the 
4    bankbuptct  •     Maxson  bankruptcy  proceedings.    A  debt  evi- 

awel  judg-        denced  by  a  judgment  is  provable  in  bank- 
mento.  ruptcy.    5  Cyc.  401.    We  think  the  discharge 

of  the  Maxsons  in  bankruptcy  cancelled  the  debt. 

IV.  We  are  unable  to  see  any  equity  in  plaintiff's  claim 
as  against  the  Northern  Iowa  Land  Company.  The  company 
bought  the  contract  against  Van  Orsdol  from  Mrs.  Maxson. 

Van  Orsdol  was  required  by  the  contract  to 
'  estoppel  r^^^  *     deed  the  laud  on  demand,  which  he  did.    The 

Indies  *   Riib- 

jectinV  land       lien  of  the  judgment  had  been  annulled  by  the 

to  Judgment. 

bankruptcy  proceedings.  The  trustee  had 
abandoned  all  the  rights  of  the  creditors  in  the  contract  and 
in  the  land.  The  Maxsons  made  improvements  upon  the 
land  after  the  refusal  by  the  trustee  to  take  the  property,  and 
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we  think  the  plaintiff  onght  not  now,  after  waiting  six  years, 
to  come  into  court  and  ask  in  equity  that  the  lien  be  estab- 
lished. 

We  are  of  opinion  that  the  decree  of  the  district  court 
was  right,  and  it  is^  therefore, — Affirmed. 

Deemeb,  C.  J.,  Weaveb,  Evans  and  Ladd,  JJ.,  concur. 


Anna  Plistil,  as  Administratrix  of  the  Estate  of  Anton 
Kaspar,  Deceased,  and  Anna  Plistil*  in  her  own  right, 
Appellant,  v.  Babbaba  Kaspab,  Appellee. 

QUIBTIMO  TITLE:     Fraud— Mistake— SoAcieiiey  of  Fleadinff.     A 

1  pleading  alleging  that  a  deed  conveyed  to  plaintiff  a  leaser 
estate  than  plain tiif  **w<u  informed  and  believed"  was  conveyed, 
wholly  fails  to  make  such  showing  of  fraud  and  mistake  as  to 
justify  a  prayer  for  quieting  of  title. 

HUSBAKD  AND  WIFE:     Homestead—- Waiysr— Antsnnptial   Ckm- 

2  tract.  The  homestead  right  is  a  favorite  of  the  law.  Its  sur- 
render or  waiver  will  not  be  presumed  from  words  of  general 
and  indefinite  meaning. 

PRINCIPLE  APPLIED:  An  antenuptial  oontraet  provided 
that  the  parties  thereto  agreed  "to  keep  his  or  her  own  prop- 
erty the  same  as  it  was  before  marriage";  that  "neither  of  them 
shall  inherit  anything  from  the  other";  that  "the  property  of 
each  shall  descend  to  his  or  her  own  children";  that  "the  sur- 
vivor of  them  is  not  to  have  any  right,  claim  or  interest  in  t&e 
property  of  the  deceased  one";  that  the  marriage  "shall  not  in 
any  manner  affect  the  property  rights  of  their  own  individual 
property."  EM,  not  to  waive  the  homestead  right  of  the  wife 
in  the  husband's  homestead  land. 

SUSBAND  AlVD  WIFE:     Homestead— Express  Beserratlon.    Espe- 

3  dally  will  there  be  no  waiver  of  the  homestead  right  under  the 
general  terms  of  an  antenuptial  agreement  when  the  parties  to 
such  agreement  have,  subsequently,  manifested  their  understand- 
ing of  the  agreement  by  an  express  reservation  of  homestead 
right  in  each,  in  the  very  deed  to  the  one  seeking  to  defeat  the 
right  under  the  terms  of  the  antenuptial  agreement. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 
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Tuesday,  Januabt  12,  1915. 
The  opinion  sufficiently  states  the  case. — Affirmed. 

Oeorge  F.  Buresh  and  BandaU,  Courtney  &  Harding^ 
for  appellant. 

Joseph  Mekota,  for  appellee. 

Weaver,  J. — This  appeal  is  taken  from  a  ruling  by  the 
trial  court  sustaining  a  demurrer  to  plaintiff's  petition.  The 
defendant  is  the  widow  of  Anton  Kaspar,  deceased,  and  plain- 
tiff is  the  daughter  of  Kaspar  by  a  former  marriage.  From 
a  time  anterior  to  his  marriage  with  defendant  he  had  been 
the  owner  of  a  homestead  in  Cedar  Rapids  the  title  to  which 
he  thereafter  conveyed  to  plaintiff  by  a  deed  which  is  here- 
inafter set  out.  Kaspar  and  his  wife  continued  to  occupy 
and  use  the  premises  as  their  family  home  until  his  death 
since  which  the  widow  has  continued  in  possession  claiming 
a  right  of  occupancy  therein  for  life.  Plaintiff  brings  this 
action  in  equity  stating  the  foregoing  facts,  alleging  her  title 
under  the  deed  above  mentioned,  and  denying  that  the  widow 
ever  acquired  or  now  has  any  right  or  interest  in  said  prop- 
erty or  in  the  occupancy  thereof.  In  support  of  her  claim  of 
title  and  denial  of  any  right  in  the  defendant,  she  alleges  that 
at  the  time  of  the  death  of  Kaspar  and  at  all  times  during 
the  existence  of  the  marriage  relation  between  him  and  the 
defendant  there  was  an  existing  and  valid  antenuptial  con- 
tract between  them  by  the  terms  of  which  the  defendant  ex- 
pressly waived  all  rights  of  every  kind  in  the  property  of  her 
husband  including  the  right  of  homestead.  The  contract  so 
pleaded  is  in  the  following  words : 

''This  agreement  made  on  the  25th  day  of  March,  1898, 
by  and  between  Anton  Kaspar,  party  of  the  first  part  and 
Barbara  Kaspar,  formerly  Toman,  party  of  second  part, 
as  husband  and  wife,  stipulated  as  follows,  to  wit :  That  they 
agreed  to  keep  his  or  her  own  property  the  same  as  it  was  at 
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the  time  of  their  marriage ;  that  neither  of  them  shall  inherit 
anything  from  the  other  or  from  the  property  of  the  other, 
and  that  the  property  of  each  of  them  shall  descend  to  his 
or  her  own  children  and  heirs-at-law,  and  the  survivor  of 
them  is  not  to  have  any  right,  claim  or  interest  in  the  prop- 
erty of  the  deceased  one.  The  intent  of  this  agreement  being 
and  is  that  the  marriage  between  them  shall  not  in  any  manner 
affect  the  property  rights  of  their  own  individual  property 
which  they  had. 

''This  contract  is  in  fulfillment  of  a  certain  antenuptial 
contract  made  on  the  9th  day  of  February,  1898,  by  and 
between  the  same  parties  one  day  prior  to  their  marriage." 

The  petition  further  alleges  the  conveyance  of  the  prop- 
erty to  plaintiff  by  the  deed  to  which  reference  has  already 
been  made  and  states  the  same  to  have  been  in  words  as 
follows : 

''In  consideration  of  Three  Hundred  Dollars,  I,  Anton 
Kaspar,  being  the  same  person  as  the  one  Anton  Kaspar 
named  in  a  certain  antenuptial  contract  recorded  in  Rec- 
ords of  Linn  Co. — ^in  Vol.  222 — ^page  493  of  Linn  County, 
State  of  Iowa,  hereby  sell  and  convey  unto  Anna  Plistil  (my 
daughter)  of  the  County  of  Linn  and  State  of  Iowa,  the  fol- 
lowing described  premises  in  the  County  of  Linn,  State  of 
Iowa,  to  wit:  Lot  Nine  (9)  in  Block  Twenty-one  (21)  of  O. 
N.  Hull's  Re-survey  of  Blocks  Fifteen  (15)  and  Sixteen  (16) 
of  L.  S.  May's  Addition  to  West  Cedar  Rapids  according  to 
the  recorded  plat. 

*'The  grantor  and  his  wife  hereby  reserve  the  right  to 
live  in,  occupy  and  use  said  premises,  also  to  take  all  the 
profits  therefrom  during  the  natural  life  of  each  of  them.  The 
intent  being  and  is  that  grantor  and  his  wife  are  to  have  a 
life  estate  reserved  in  said  premises,  and  to  have  free  access 
and  control  of  said  premises  during  the  life  of  each  of  them. 

*'And  I  do  hereby  covenant  for  myself  my  heirs  and 
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personal  representatives  with  the  said  Anna  Plistil  her  heirs 
and  assigns,  that  I  am  lawfully  seized  of  the  said  premises, 
that  the  same  are  free  from  incumbrance,  except  as  above 
stated  as  to  the  life  estate  of  the  gniutor  and  his  wife  Barbara 
— ^that  I  will  make  such  other  and  further  assurance  of  said 
premises  as  shall  be  lawfully  and  reasonably  advised,  de- 
vised or  required,  and  that  I  will  forever  WARRANT  AND 
DEFEND  the  same  against  the  lawful  claims  and  demands  of 
all  persons. 

''And  I,  Barbara  Kaspar  wife  of  the  said  Anton  Easpar 
for  the  foregoing  consideration,  do  hereby  relinquish  all  my 
rights,  including  the  rights  of  dower  and  homestead  in  the 
above  described  premises,  except  as  to  the  life  estate  as 
above  stated. 

''Signed  this  10  day  of  Nov.  A.  D.,  1900." 
(Signed  and  duly  acknowledged  by  both  Anton  Easpar 
and  his  wife  Barbara.) 

It  is  further  alleged  that  plaintiff  ' '  was  informed  and  be- 
lieved" that  said  deed  conveyed  to  her  the  title  to  said  prop- 
erty subject  only  to  a  life  estate  in  her  father  but  she  now 
finds  that  he  retained  in  himself  an  estate  for  the  life  of  his 
wife  which  has  never  been  conveyed  away  and  that  such 
apparent  estate  creates  a  cloud  upon  her  title  which  she  asks 
to  have  removed.  Some  other  matters  are  pleaded  but  do  not 
affect  materially  the  issue  of  law  raised  by  the  demurrer. 

Upon  the  allegations  of  her  petition  plaintiff  asks  a  decree 
establishing  and  confirming  her  title  in  fee  simple  and  that 
defendant  be  found  and  decreed  to  have  no  title  to  or  right 
of  occupancy  in  the  property,  and  for  general  relief. 

The  demurrer  to  the  petition  is  general  in  form  to  the 
effect  that  the  allegations  of  the  petition  do  not  entitle  plain- 
tiff to  the  relief  demanded,  also  that  the  petition  states  facts 
which  show  affirmatively  that  defendant  is  entitled  to  the  use 
and  occupancy  of  the  property  for  lif e.  The  demurrer  having 
been  sustained  the  plaintiff  appeals. 
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I.  It  is  argaed  that  the  facts  stated  in  the 
TiTLB :  fraud :   ,  petition  are  sufficient  to  sustain  a  finding  of 

mistake :  Buf- 

flciency  of  ^'fraud  and  mistake  and  such  an  advantage 

pleading. 

taken  of  the  plaintiff  to  her  damage  as  makes 
a  proper  case  for  the  attention  of  the  Chancellor. '  * 

It  appears  that  the  pleading  is  wholly  lacking  in  this 
respect.  There  is  not  a  statement  or  suggestion  that  Kaspar 
or  defendant  or  either  of  them  made  any  stfitement  or  rep- 
resentation of  any  kind  to  induce  plaintiff  to  accept  the  con- 
veyance in  the  form  in  which  it  was  executed,  or  that  they 
misrepresented  or  misstated  its  legal  effect,  or  that  the  deed 
does  not  in  every  respect  conform  to  the  oral  agreement,  if 
any  there  was,  in  consummation  of  which  that  instrument  was 
made  and  delivered.  Plaintiff  does  allege  that  she  ''was  in- 
formed and  believed ' '  that  the  deed  vested  her  with  title  sub- 
ject only  to  a  life  estate  in  her  father,  but  she  does  not  allege 
that  she  was  so  informed  by  him  or  by  the  defendant  or  by 
any  other  person  authorized  to  speak  for  them  or  either  of 
them.  So  far  as  appears  she  may  have  been  so  informed  by 
her  own  counsel  or  by  the  merest  stranger  to  the  transaction. 
Indeed  while  she  says  she  was  ''informed  and  believed,"  she 
does  not  state  when  such  information  came  to  her  and  her 
allegation  may  be  literally  true  although  she  received  it  long 
after  the  deed  was  made  and  delivered.  Fraud  is  pot  to  be 
presumed  in  such  case  and  in  the  absence  of  proper  allegation 
evidence  of  fraud  will  not  be  admitted. 

II.  What  effect  upon  this  controversy  is  to  be  given  to 
the  antenuptial  contract? 

It  does  not  in  terms  make  any  mention  of  homestead  or 

homestead  rights,  nor  do  we  think  it  should  be  held  that 

the  relinquishment  of  such  right  was  intended  or  was  in  the 

2.  Husband  akd    contemplation  of  the  parties  in  making  the 

wm:  home-      contract.    The  homestead  right  is  a  favorite  of 

nupttoi'  eSi^      the  law  and  its  surrender  or  waiver  will  not 

be  presumed  nor  will  such  intent  be  inferred 

from  the  use  of  words  of  a  general  and  indefinite  significa- 
VoL.  168  lA.— 22 
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tion.  This  question  was  before  the  court  in  Mahaffy  v.  Mor 
haffy,  63  Iowa  55,  in  which  case  it  was  held  that  the  wife's 
antenuptial  contract,  providing  that  in  consideration  of  pay- 
ment to  her  of  a  stated  sum  she  expressly  renounced  all  claim, 
right,  title  and  interest  in  the  estate  of  her  husband  by  reason 
of  her  relation  as  his  wife  or  widow,  did  not  operate  to  defeat 
her  right  of  homestead.  The  contract  we  have  here  to  con- 
sider is  no  more  specific  that  in  the  cited  case  and  we  think 
the  decision  there  announced  clearly  governs  its  construction. 
The  general  subject  is  discussed  in  the  case  of  Adams^  Estate, 
161  Iowa  88,  but  in  that  case  the  homestead  right  was  ex- 
pressly reserved  in  the  antenuptial  agreement.  See  also 
Miller's  case,  143  Iowa  120,  and  Johnson's  case,  154  Iowa  118; 
Uker's  case,  154  Iowa  428,  434.  We  do  not  consider  or  de- 
cide what  might  have  been  the  effect  upon  the  homestead 
right  of  the  defendant  had  the  contract  expressly  provided 
for  its  waiver.  It  is  sufficient  for  the  purpose  of  this  case 
to  say  we  hold  that  the  antenuptial  agreement  shown  in  the 
record  does  not  provide  for  such  waiver  and  unless  the  de- 
fendant's right  of  occupancy  has  been  cut  off  or  lost  by  rea- 
son of  the  deed  to  plaintiff  the  title  so  conveyed  is  subject 
thereto. 

III.  The  deed  itself  is  not  without  significance  as  to  the 
manner  in  which  the  parties  to  the  antenuptial  agreement 
understood  its  terms  and  obligations.  The  deed,  which  is 
8.  Husband  and  executed  by  both,  makcs  express  reference  to 
stead":  expresa  ^^^^  Contract  and  attaches  to  the  granting 
reservaUon.  clause  of  their  conveyance  a  so-called  reserva- 
tion of  a  life  estate  to  both  of  them;  this  life  estate  is  then 
expressly  excepted  from  the  covenants  of  warranty  to  the 
plaintiff  and  in  the  final  relinquishment  clause  the  defendant 
expressly  excepts  therefrom  her  life  estate.  It  seems  there- 
from that  the  husband  and  wife  considered  and  treated  their 
contract  as  leaving  defendant's  right  of  homestead  unimpaired 
and  that  the  various  words  and  phrases  of  exception  and 
reservation  were  thus  carefully  embodied  in  the  conveyance 
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for  the  express  purpose  of  preventing  any  construction  of 
the  deed  which  would  defeat  that  right.  So  interpreting  the 
language  of  the  conveyance  it  is  not  material  to  discuss  the 
validity  of  a  reservation  by  a  grantor  in  favor  of  a  third 
person  or  stranger  to  the  deed.  For  if  it  be  held  that  defend- 
ant had  no  interest  in  the  property  which  she  could  convey 
and  therefore  could  get  nothing  by  her  own  reservation,  or 
that  she  is  a  third  person  within  the  meaning  of  the  rule 
relied  upon  and  therefore  took  nothing  by  her  husband's  res- 
ervation, it  still  remains  true  under  the  law  as  we  have  ap- 
plied it  in  the  last  preceding  paragraph  that  her  homestead 
right  still  remains.  If  the  antenuptial  contract  did  not  waive 
such  right  then  her  husband's  deed  would  be  insufficient  to 
eliminate  it  and  while  under  the  statute  they  were  together 
competent  to  cut  it  off  by  uniting  in  the  same  joint  written 
instrument  for  that  purpose,  that  purpose  is  certainly  not  af- 
fected by  a  joint  conveyance  in  which  they  jointly  and  sever- 
ally declare  in  express  words  that  the  homestead  right  is 
withheld  and  excepted  therefrom.  The  case  of  White  v.  City 
of  Marian,  139  Iowa  479,  relied  upon  by  plaintiff  holds  noth- 
ing inconsistent  with  this  pronouncement. 

As  to  the  effect  in  general  of  a  reservation  in  a  deed  of 
conveyance  it  is  unnecessary  for  us  to  go  into  any  review 
of  the  authorities.  It  is  sufficient  to  suggest  that  while  the 
distinction  between  a  reservation  and  an  exception  is  some- 
times important  it  often  happens  that  what  is  called  a  reserva- 
tion is  treated  and  given  effect  by  the  courts  as  an  exception. 
It  is  the  intention  of  the  parties  which  is  to  be  ascertained 
and  in  our  opinion  the  intention  here  is  very  manifest  to 
except  the  defendant's  right  of  occupancy  or  life  estate  in 
the  homestead  from  the  effect  of  the  conveyance  to  plaintiff. 
It  follows  from  what  we  have  said  the  trial  court  did  not 
err  in  sustaining  the  demurrer  to  the  petition  and  the  ruling 
•Affirmed. 

Deemeb,  C.  J.,  Evans,  Ladd  and  Preston,  JJ.,  concur. 
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C.  D.  Johnson,  Appellee,  v.  Northern  Minnesota  Land  & 
Investment  Company  et  al.,  Appellant. 

M0BTOAOE8:  Stipolatloii  for  Tiiiinnuicft,  OompliAiice  wltli— Policy 
1, 3  Payalile  to  Aasignae.  A  policy  of  inmirance  on  mortgaged  prem- 
lees  payable  to '  one  who  has  ' '  assumed  and  agreed  to  pay ' '  a 
mortgage  on  said  premises,  which  mortgage  requires  the  mort- 
gagor to  keep  the  buildings  insured  "for  the  benefit  of  the 
mortgagee, '^  inures  to  the  benefit  of  the  mortgagee  as  a  matter 
of  equitable  right  and  therefore  complies  with  the  condition  of 
the  mortgage  requiring  insurance. 

M0BTGAOE8:  Bight  to  Foreclose— Qpedal  and  a«ii«ral  Olaims 
2  Handi  Basalts — Strict  Oonstractioii  to  Avoid.  The  use  of  tpecial 
and  general  clauses  in  a  mortgage  in  an  attempt  to  fix  the  rights 
and  liabilities  of  the  parties  as  to  foreclosure,  with  attendant 
uncertainty  as  to  the  true  meaning,  renders  appropriate  the 
application  of  the  following  principles  or  rules  of  construction, 
to  wit: 

(1)  Ejusdem  generis — ^the  particular  governs  the  general. 

(2)  Expreaeio  unvus  est  excluaio  alteriue — ^the  express  mention 
of  one  thing  implies  the  exclusion  of  another. 

PBINCIPLE  APPLIED:  Action  to  foreclose  mortgage  be- 
cause of  failure  "to  keep  property  insured."  The  mortgage 
contained  the  following  consecutive  clauses: 

1.  An  express  reservation  of  the  right  to  foreclose  for  failure 
*'to  pay  taxes." 

2.  No  mention  of  the  right  to  foreclose  for  failure  ''to  keep 
property  insured,"  but  providing  that  the  holder  might  insure 
and  hold  the  mortgage  as  security  for  the  premiums. 

3.  An  express  reservation  of  the  right  to  foreclose  for  ''fail- 
ure to  pay  principal  or  interest." 

4.  A  general  clause  providing,  "a  failure  to  perform  or  com- 
ply with  any  of  the  foregoing  conditions  shall  cause  tiie  whole 
sum  to  become  due  at  once  and  this  mortgage  may  be  fore- 
closed immediately." 

Eeld,  the  mortgagee  had  no  right  to  foreclose  for  failure  "to 
keep  the  property  insured,"  as  he  had  limited  his  right  for  such 
failure  to  the  right  to  insure  the  property  himself  and  hold  the 
mortgage  as  security  for  the  premiums,  especially  as  such 
construction  would  avoid  harsh  and  drastic  results. 
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KO&TQAOE8:    MpQlfttion  for  Insnraace— <k>iiipliaiic6  wltbr— FoUcy 
1, 3  PftymU*  to  AmAgnm 

MOBTOAGB8:  StipiiUtloii  for  Intiinuiee— Good  Faith  Effort  to 
4  CkMnply—Forociosoro— Bight  to  Notice.  A  mortgagor  proeuriiig, 
in  good  faith,  an  insurai^eo  poliej  on  the  mortgaged  propertj  in 
order  to  comply  with  a  requirement  that  he  keep  the  property 
insured,  ia  entitled  to  notiee  of  the  mortgagee's  objection  to 
the  policy  before  starting  foreclosure  (if  such  right  exists) 
even  though  the  mortgagor  in  procuring  the  policy  innocently 
and  without  intentional  fraud  misstated  the  amount  of  incum- 
brance on  the  property. 

7UN0IPAL  AMD  AGENT:    Apparent  Authority  of  Agoiit-4BU|^ 
6    to  B^.    One  has  a  right  in  good  faith  to  rely,  within  reasonable 
limits^  upon  the  apparent  authority  of  an  agent. 

PBINGIPLE  APPUED:  Negotiations  were  pending  between 
owner  of  land  and  a  prospective  purchaser,  a  corporation.  The 
purchaser  sent  his  agent,  a  mere  employee,  to  the  owner  "to 
close  the  deal."  He  carried  a  mortgage  fully  executed  and 
acknowledged  by  the  corporation,  which  mortgage  he  was  to 
deliyer  to  the  owner  when  the  owner  delivered  his  deed  to  the 
agent.  Owner  refused  to  deliver  his  deed  until  a  clause,  ' '  Insur- 
ance policies  to  be  held  with  mortgage,"  was  inserted  in  the 
mortgage.  The  agent  inserted  the  clause.  Both  the  owner  and 
agent  acted  in  good  faith.  Deed  and  mortgage  were  then 
exchanged.  The  purchaser  kept  the  deed.  Held,  the  mortgage 
was  valid. 

PBINdFAL  AND  AGENT:     Principal  Bepadlatliig  UnauthoriMd 
6    Acta  of  Agent— Kaepiiig  Benofits.     The  principal  will  not  be 
permitted  to  repudiate  the  unauthorized  acts  of  his  agent  and 
still  retain  the  benefits  of  the  agent's  acts. 

Appeal  from  Warren  District  Court. — Hon.  J.  H.  Afple- 

OATE,  Judge. 

Wednesday,  January  13, 1915. 

Suit  in  equity  to  foreclose  a  mortgage  on  real  estate.  At 
the  time  of  the  beginning  of  the  suit  the  mortgage  was  not  due 
according  to  its  terms,  unless  it  was  rendered  due  by  breach 
of  condition.  Such  breach  of  condition  was  alleged  in  the 
petition.    The  defendant  denied  that  the  mortgage  was  due 
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and  denied  the  breach  of  condition,  and  also  averred  a  ma- 
terial alteration  in  the  mortgage  since  its  execution.  There 
was  a  decree  for  the  plaintiff. 

One  defendant,  Northern  Minnesota  Land  &  Investment 
Company,  has  appealed. — Reversed. 

Berry  &  Watsan,  Tohin  &  Jensen,  for  appellant. 

0.  C  Brown,  for  appellee. 

Evans,  J. — The  defendants  in  the  court  below  were 
Northern  Minnesota  Land  &  Investment  Company  and  W.  A. 
Fry  and  wife.  The  first-named  defendant  was  the  maker  of 
the  mortgage  and  note  sued  on.  Since  the  execution  of  the 
note  and  mortgage,  the  land  covered  by  the  mortgage  was  sold 
to  Fry,  who  assumed  the  mortgage.  The  mortgage  sued  on 
was  for  $12,000  and  was  for  purchase  money.  The  seller  of 
the  land  and  the  payee  of  the  note  and  mortgage  was  Osborn 
Loper.  The  note  and  mortgage  were  dated  February  29, 
1912,  and  were  made  payable  March  1,  1917.  On  March  1, 
1912,  the  mortgagor  conveyed  the  land  to  defendant  Fry,  who 
assumed  the  mortgage  thereon,  and  gave  to  his  grantor  a  sec- 
ond purchase  money  mortgage  thereon. for  $7,500.  The  mort- 
gage in  suit  contained  the  following  condition: 

"The  said  Northern  Minnesota  Land  &  Investment  Com- 
pany, mortgagor,  shall  pay  all  taxes  and  assessments  levied 
upon  said  real  estate  before  the  same  become  delinquent  and 
in  case  not  so  paid,  the  holder  hereof  shall  have  the  right, 
at  his  option  to  declare  the  whole  sum  of  money  herein  secured 
due  and  collectible  at  once,  or  he  may  pay  such  taxes  and 
assessments  and  be  entitled  to  interest  at  the  rate  of  six 
X)er  cent,  per  annum,  and  this  mortgage  shall  stand  as  security 
for  said  taxes  and  interest  so  paid.  The  said  mortgagor  shall 
keep  all  buildings  and  other  improvements  in  good  repair  and 
keep  the  said  buildings  constantly  insured  for  the  benefit  of 
the  mortgagee  in  some  good  reliable  insurance  company  to  be 
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approved  by  the  mortgagee,  during  the  time  in  which  this 
mortgage  shall  remain  unpaid;  insurance  policies  to  be  held 
with  mortgage.  Failing  so  to  do,  the  mortgagee  may  insure 
the  same  and  this  mortgage  shall  stand  as  security  for  the 
premium  so  paid  and  six  per  cent,  interest  thereon.  And  it 
is  further  stipulated  and  agreed  that  in  the  event  of  failure 
to  pay  any  of  said  money,  either  principal  or  interest  within 
60  days  after  the  same  becomes  due,  or  a  failure  to  perform 
or  comply  with  any  of  the  foregoing  conditions  or  agree- 
ments, shall  cause  the  whole  sum  of  money  herein  secured 
to  become  due  and  collectible  at  once  at  the  option  of  the 
holder,  and  this  mortgage  may  thereupon  be  foreclosed  imme- 
diately for  the  whole  of  said  money,  interest  and  costs." 

The  breach  of  condition  charged  is  that  the  mortgagor 
wholly  failed  to  comply  with  the  conditions  of  the  mortgage 
requiring  it  to  keep  said  buildings  constantly  insured  for  the 
benefit  of  the  mortgagee. 

The  suit  was  begun  on  May  25,  1912.  The  defendant, 
appellant,  resists  the  claim  of  right  of  the  plaintiff  to  declare 
the  mortgage  due  by  reason  of  such  breach,  mainly  on  the 
following  grounds : 

(1)  That  upon  a  fair  construction  of  the  terms  of  the 
mortgage,  no  such  right  of  election  was  conferred  upon  the 
holder,  at  least  without  previous  notice  and  demand. 

(2)  That  on  April  12,  1912,  Pry,  the  then  owner  of  the 
land,  did  obtain  a  policy  of  insurance  to  the  extent  of  $2,000 
upon  the  buildings  in  question,  in  his  own  name  as  owner  of 
said  premises;  and  that  such  insurance  as  a  matter  of  law 
inured  to  the  benefit  of  the  mortgagee  by  virtue  of  the  condi- 
tion of  the  mortgage. 

(3)  That  prior  to  the  beginning  of  the  action,  and  on 
May  21,  1912,  the  mortgagor,  through  its  attorney,  wrote  a 
letter  to  the  plaintiff's  attorney,  fully  and  freely  offering  to 
obtain  the  necessary  insurance  for  the  holder  of  the  mortgage ; 
or  to  permit  him  to  do  so  at  the  defendant's  expense;  and 


344  Johnson  v.  Land  &  Investment  C!o.    [168  Iowa 

that  subsequently,  on  June  5,  1912,  such  defendant  procured 
through  Fry,  and  from  the  insurance  company,  a  proviso 
which  was  to  be  attached,  and  was  attached  to  Fry's  insurance 
policy,  whereby  the  same  was  made  payable  to  the  mortgagee 
as  his  interest  might  appear,  and  the  plaintiff  was  notified  ac- 
cordingly. 

These  offers  or  tenders  were  all  rejected  by  the  plaintiff. 
The  defendant  further  denied  the  validity  of  the  mortgage 
sued  on,  on  the  ground  that  it  was  materially  altered  since  its 
execution,  without  the  authority  of  the  defendant ;  that  such 
alteration  consisted  in  the  insertion  of  the  following  clause 
as  part  of  the  conditions  of  the  mortgage:  ''Insurance  poli- 
cies to  be  held  with  mortgage/' 

I.  The  first  contention  urged  by  the  ap- 

'  itipuiaSon**  *     pcllaut  is  that  the  insurance  effected  by  Fry 

compliance     '    on  April  12th,  did,  as  a  matter  of  law,  inure  to 

with:  policy  ,,.,.!  *    ,  , 

payable  to         the  benefit  of  the  holder  of  the  mortgage,  and 

assignee.  ^ 

did,  therefore,  comply  with  all  the  conditions 
of  the  mortgage. 

It  seems  to  be  settled  that  a  mere  mortgagee  has  n6  in- 
terest in  a  policy  of  insurance  issued  to  a  mortgagor  upon  the 
mortgaged  property,  unless  such  interest  be  created  by  some 
covenant  or  condition  between  mortgagor  and  mortgagee  in 
relation  thereto. 

In  the  absence  of  such  covenant,  the  contract  of  insur- 
ance is  strictly  personal  between  the  insurance  company  and 
its  patron.    Ryan  v.  Adamson,  57  Iowa  30. 

On  the  other  hand,  it  is  equally  well  settled  that  where 
a  mortgagor  covenants  to  maintain  insurance  for  the  benefit 
of  the  mortgagee,  then  a  policy  of  insurance  held  by  him  will 
inure  to  the  benefit  of  the  mortgagee  as  a  matter  of  equitable 
right,  regardless  of  whether  the  policy  was  in  express  terms 
payable  to  the  mortgagee  or  not.  Heins  v.  Wicke,  102  Iowa 
396 ;  Swearengen  v.  Hartford  Ins.  Co.,  34  S.  E.  449. 

This  latter  proposition  is  conceded  by  appellee;  he  con- 
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tends,  however,  that  it  has  no  application  to  this  case  for  the 
reasons: 

(1)  That  Fry  had  never  obligated  himself  to  maintain 
insurance  for  the  benefit  of  the  mortgagee. 

(2)  For  the  further  reason  that  Fry's  insurance,  upon 
the  undisputed  facts  in  this  record,  was  void  from  the  begin- 
ning; and 

(3)  That  the  policy  was  never  delivered  or  tendered  to 
the  mortgagee. 

Turning  to  the  first  reason  thus  urged,  the  record  is  very 
meager  as  to  the  precise  extent  of  the  obligation  assumed 
by  Fry  as  to  the  mortgage  in  suit. 

The  deed  under  which  Fry  took  his  title  to  the  land  is 
not  in  the  record.  All  that  appears  is  in  the  form  of  admis- 
sions in  the  pleadings  to  the  effect  that  Fry  took  the  land 
''subject"  to  the  mortgage,  and  that  he  ''assumed  and  agreed 
to  pay  the  note  and  mortgage  sued  on." 

This  language  is  somewhat  indefinite.  We  think  it  is 
su£Scient,  however,  to  indicate  an  assumption  of  the  mortgage 
according  to  its  terms.  The  effect  of  the  alleged  invalidity  of 
the  insurance  policy  is  considered  in  another  division  hereof. 

II.  Assuming  that  the  defendant  failed  to  procure  valid 
insurance  for  the  benefit  of  the  mortgagee,  we  proceed  to  con- 
sider whether  for  this  failure  alone  the  plaintiff  was  entitled 

under  the  terms  of  the  mortgage  to  declare 

^'  rfgh™to"fore-    the  Same  immediately  due.    We  have  set  forth 

and  general       abovc  all  the  Conditions  of  the  mortgage  upon 

clauses  * 

harsh  results,     which  appellee  relies.    The  mortgage  does  not 

stHct  con-  ^^  ^   ** 

jtroction  to  in  specific  terms  provide  that  a  failure  to  main- 
tain insurance  shaU  render  the  whole  mortgage 
due.  It  does  provide  in  general  terms  that  a  failure  to  perform 
or  comply  with  any  of  the  "foregoing  conditions  or  agree- 
ments" shall  cause  the  whole  sum  to  become  due  "at  option  of 
the  holder. ' '  It  provides  specifically  that  a  failure  to  pay  prin- 
cipal or  interest  for  sixty  days  after  due  shall  cause  the  whole 
sum  to  become  due.    It  also  provides  specifically  that  a  fail- 
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are  to  pay  taxes  or  special  assessments  before  they  become 
delinquent  shall  give  the  mortgagee  the  right  ''at  his  option" 
to  declare  the  mortgage  due.  It  provides  that  the  mortgagor 
shall  keep  the  buildings  insured  for  the  benefit  of  the  mort- 
gagee in  a  company  to  be  approved  by  the  mortgagee.  ^'FaU- 
ing  80  to  do  the  mortgagee  mag  insure  the  same  and  this 
m^yrtgage  shall  stand  as  security  for  premium  so  paid  and  6% 
interest  thereon,"  The  contention  of  the  appellant  is  twofold : 
(1)  that  the  mortgage  specified  the  a^eed  remedy  available 
to  the  mortgagee  in  case  the  mortgagor  should  fail  to  furnish 
satisfactory  insurance,  which  was  that  the  mortgagee  might  in- 
sure at  the  expense  of  the  mortgagor  and  the  mortgage  should 
stand  as  security  for  the  premium;  that  this  remedy  was 
exclusive;  that  no  right  was  conferred  upon  the  mortgagee 
to  declare  the  mortgage  due  for  such  breach;  (2)  that  if  such 
remedy  was  not  exclusive  then  the  mortgage  conferred  upon 
the  mortgagee  the  option  of  two  remedies  and  that  he  was 
bound  to  notify  the  mortgagor  of  his  election  before  he  could 
declare  the  mortgage  due. 

We  reach  the  conclusion  that  the  first  contention  of  the 
appellant  at  this  point  should  be  sustained.  The  remedy  thus 
stipulated  for  was  apparently  adequate.  Its  exercise  by  the 
mortgagee  would  automatically  cure  the  breach.  The  mort- 
gagor could  not  thereafter  perform  such  condition  because 
already  performed  by  the  mortgagee.  True,  the  mortgagor 
could  immediately  pay  the  mortgagee  the  amount  of  the  pre- 
mium expended,  but  the  provision  of  the  mortgage  does  not 
require  immediate  payment ;  nor  does  it  make  immediate  pay- 
ment a  condition  the  breach  of  which  could  render  the  mort- 
gage due.  Contracts  will  not  be  construed  in  favor  of  harsh 
results  unless  their  express  terms  require  it.  To  declare  due 
instanter  a  $12,000  mortgage  which  by  its  terms  would  not 
be  payable  for  five  years  is  a  drastic  remedy. 

Appellee  relies  at  this  point  upon  Moore  v.  Crandall,  146 
Iowa  25,  and  contends  that  it  is  decisive.  The  two  cases  are 
clearly  distinguishable.    In  the  Moore  case,  the  mortgage  con- 
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tained  a  specific  provision  giving  the  mortgagee  the  right  to 
declare  the  mortgage  due  for  the  failure  of  the  mortgagor  to 
effect  insurance  as  required.  Such  specific  provision  is  absent 
from  the  mortgage  before  us.  We  would  not  be  justified  in 
reading  such  provision  into  the  mortgage  before  us  by  mere 
construction.  The  appellee  relies  at  this  point  upon  the  pro- 
vision that  a  failure  to  comply  with  any  of  the /'foregoing 
conditions  or  agreements  shall  cause  the  whole  sum  of  money 
herein  secured  to  become  due  and  collectible  at  once/'  The 
argument  is  that  this  provision  is  sufficiently  comprehensive 
to  include  the  failure  to  procure  insurance.  The  provision 
here  quoted  from  the  mortgage  is  preceded  therein  by  three 
specifications  of  breaches  of  condition  which  shall  render  the 
mortgage  due  at  once.  These  are:  (1)  failure  to  pay  taxes 
before  delinquent;  (2)  failure  to  pay  installments  of  princi- 
pal when  due;  (3)  failure  to  pay  interest  when  due.  Failure 
to  procure  insurance  is  not  thus  specified.  Under  the  familiar 
rule  of  '^ejusdem  generis''  as  well  as  that  of  ^'expressio 
unius/'  the  general  phrase  'Aforegoing  conditions"  must  be 
construed  to  refer  to  those  specified  in  the  preceding  lines.  In 
other  wordSy  the  specifications  control  the  scope  of  the  terms 
following.  It  will  be  noted  that  a  specific  remedy  is  stipulated 
for  in  case  of  the  failure  of  the  mortgagor  to  procure  insur- 
ance, viz. :  **the  mortgagee  may  insure  the  same,  etc."  There 
is  no  suggestion  of  an  optional  remedy  in  this  specification.  A 
comparison  of  this  specification  with  that  which  relates  to  the 
payment  of  taxes  is  significant.  Such  specification  relating 
to  failure  to  pay  taxes  is  that  ''the  holder  hereof  shall  have 
the  right  at  his  option  to  declare  the  whole  sum  of  money 
herein  due  and  collectible  at  once  or  he  may  pay  such  taxes 
and  assessments  and  be  entitled  to  interest  at  the  rate  of  6% 
per  annum  and  this  mortgage  shall  stand  as  security."  To 
sustain  the  appellee's  contention  would  be  to  read  a  like  pro- 
vision with  the  foregoing  into  the  specification  relating  to 
the  failure  to  procure  insurance. 

In  the  case  of  Swearingen  v.  LaJmer,  93  Iowa  147,  a  mort- 


348  Johnson  v.  Land  &  Investment  Go.    [168  Iowa 

gage  was  declared  due  for  failure  to  pay  interest.  It  was  held 
that  no  notice  of  election  was  necessary  as  a  condition  to 
bringing  suit.  But  no  question  of  option  was  involved  in  that 
case.  A  suit  was  the  only  remedy  which  the  plaintiff  had  for 
the  collection  of  his  interest.  It  follows,  therefore,  that  the 
plaintiff  was  not  justified  under  the  terms  of  the  mortgage  in 
declaring  the  same  due  for  the  breach  of  conditions  specified. 
III.  We  think  the  record  discloses  further  reason  why  the 
plaintiff  was  not  entitled  to  declare  the  mortgage  due.  Fry 
did  procure  an  insurance  policy.    According  to  his  testimony, 

he  left  it  with  the  insurance  agent  with  in- 
stipui^on'for    structious  to  forward  to  the  mortgagee.    This 

InsursDce : 

compuance         was,  howcver,  uot  drawu  payable  to  the  mort- 

wlth:   policy  '  '  ^  "^ 

payable  to         gagcc.     Somc  evidence  was  offered  by  the 

plaintiff  tending  to  show  that  Fry  did  not 
intend  that  his  insurance  should  operate  to  the  benefit  of  the 
mortgagee.  The  record  as  a  whole,  however,  does  not  leave 
room  to  doubt  the  good  faith  of  Fry.  Upon  the  record  as 
made,  it  is  quite  clear  that  the  insurance  procured  by  Fry, 
if  valid,  would  have  inured  to  the  benefit  of  the  mortgagee 
if  a  loss  had  occurred. 

It  is  urged  by  the  plaintiff,  however,  that  the  policy  pro- 
cured by  Fry  was  wholly  void  because  it  erroneously  stated 
the  encumbrance  upon   the   property  to  be   $12,000   only, 

whereas  there  was  a  second  mortgage  of  $7,500 

4.    MOHTGAOBS: 

iMurance'^  'or  thereon.  As  against  this,  the  testimony  for 
iort*  to^com-  ^^^  defendant  is  to  the  effect  that  this  omission 
cio8uref%ight  ^^^  ^^*  fraudulent  or  intentional  and  that 
to  notice.  ^j^^  insurance  agent  who  prepared  Fry's  ap- 

plication and  policy  knew  of  the  $7,500  mortgage  and  as  a 
notary  public  had  taken  Fry's  acknowledgment  thereto. 
Without  passing  upon  the  ultimate  validity  of  the  policy,  it 
is  enough  to  say  that  the  record  discloses  a  good-faith  attempt 
upon  the  part  of  Fry  as  the  purchaser  of  the  mortgaged 
premises  to  comply  with  the  requirements  of  the  mortgage  in 
the  matter  of  insurance  and  that  none  of  the  objections  which 
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are  now  urged  as  a  ground  for  declaring  the  mortgage  due 
were  made  at  any  time  before  the  commencement  of  suit.  It 
is  only  elementary  justice  to  hold  that  when  a  mortgagor 
actually  procures  insurance  in  some  form  in  a  good-faith  at- 
tempt to  comply  with  the  requirements  of  the  mortgage,  a 
mortgagee  cannot  arbitrarily  declare  a  default  without  giving 
to  the  mortgagor  notice  of  his  objection  and  a  reasonable 
opportunity  to  meet  it.  Such  was  the  holding  in  Provident 
Sav.  L.  Assur.  8oc.  v.  Georgia  Ind.  Co.,  52  S.  B.  289  (Ga.). 

Such  a  holding  is  especially  appropriate  where  the  re- 
quirement for  insurance  is  so  indefinite  as  in  this  case,  imply- 
ing a  future  conference  of  the  parties.  Not  only  was  the 
mortgagor  given  no  opportunity  to  meet  objections  to  Fry's 
insurance,  but  there  was  an  active  purpose  on  the  part  of 
plaintiff  to  begin  the  suit  before  the  alleged  default  could  be 
cured.  Before  the  suit  was  begun  and  the  default  declared, 
the  attorney  for  the  mortgagor  wrote  to  the  attorney  for  the 
mortgagee,  offering  in  effect  to  do  whatever  the  mortgagee 
might  desire  and  offering  that  the  mortgagee  might  take  out 
the  insurance  and  that  he  (the  attorney)  would  pay  for  the 
same.  No  answer  was  returned  to  this  letter  until  more  than 
ten  days  later.  In  the  meantime,  the  suit  had  been  begun.  At 
the  time  this  letter  was  received  by  the  attorney  for  the 
mortgagee  who  had  the  mortgage  in  his  custody,  negotiations 
were  pending  between  the  mortgagee  Loper  and  the  plaintiff 
herein  (a  brother-in-law)  for  the  sale  of  the  mortgage.  As 
between  the  purchaser  and  the  seller  the  mortgage  was  con- 
sidered more  valuable  and  salable  with  the  specified  breach 
of  condition  entitling  th^  holder  to  an  immediate  foreclosure 
than  it  would  be  if  required  to  run  for  five  years  according  to 
its  terms. 

We  hold,  therefore,  that  inasmuch  as  Fry  procured  his 
insurance  in  good  faith,  he  was  entitled  to  some  notice  of  the 
mortgagee's  objection  thereto  and  a  reasonable  opportunity  to 
meet  such  objections  before  the  mortgagee  could  declare  the 
mortgage  due  for  such  alleged  default. 
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IV.  Was  the  mortgage  in  suit  rendered  nugatory  by  a 
material  alteration  therein  after  its  execution!     The  facts 
upon  which  this  contention  rests  are  brief. 
^    „  It  appears  that  on  and  prior  to  Febru- 

6.  Pbincipal  "^^  ^ 

apparenTSu-  *^  ^^'  1912,  some  negotiations  were  pending 
agent f  right  (perhaps  a  contract)  between  appellant  herein 
to  rcij.  j^jj^  ^jjg  Osbom  Loper,  whereby  this  appellant 

was  purchasing  said  land  from  Loper,  and  was  executing  back 
the  $12,000  mortgage  for  a  part  of  the  purchase  price. 

It  does  not  appear  from  the  record  to  what  extent  these 
negotiations  had  proceeded.  If  a  contract  of  purchase  and 
sale  had  been  actually  executed,  its  terms  are  not  made  to 
appear.  It  does  appear  that  the  appellant  company  sent  its 
agent,  Qarth  Carrier,  to  New  Virginia  to  ** close  the  deal"  / 

with  Loper.  He  carried  with  him  a  note  and  mortgage  for 
$12,000,  duly  executed  by  the  appropriate  officers  of  the  ap- 
pellant company,  and  this  was  to  be  delivered  to  Loper  upon 
receiving  from  Loper  a  deed  of  the  land. 

The  mortgage  thus  offered  to  Loper  was  not  satisfactory 
to  him  in  its  conditions  as  to  insurance,  and  he  refused  to 
execute  a  deed  of  the  land  unless  a  change  were  made  in 
the  mortgage. 

Thereupon  Carrier  agreed  with  him  upon  a  change,  and 
agreed  to  insert  therein,  and  did  insert  therein,  the  clause 
already  pointed  out:  ** Insurance  policies  to  be  held  with 
mortgage. ''  With  such  insertion,  Loper  accepted  the  mort- 
gage and  delivered  the  deed  to  Carrier,  who  carried  the  same 
to  his  principal.  The  act  of  Carrier  was  done  in  good  faith 
in  the  belief  that  he  had  authority  to  do  it.  It  is  now  urged 
that  he  had  no  such  authority,  and  that  the  alteration,  there- 
fore, destroyed  the  validity  of  the  mortgage  as  such. 

There  are  various  reasons  why  this  contention  cannot  be     ' 
sustained.     It  will  be  noted  that  the  alteration  complained 
of  was  made  before  delivery  and  not  after.    It  was  made  by 
the  appellant's  agent,  and  while  the  mortgage  was  properly 
in  his  custody  and  in  his  control.    His  custody  and  control 
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was  that  of  his  principal.  While  it  continued,  the  paper  was 
not  in  force  or  effect.  It  was  sabject  to  withdrawal  or  change 
or  obliteration.  Loper  had  no  control  over  it.  The  change 
actually  made  by  Carrier,  therefore,  was  not  an  alteration  of 
an  instrument  in  the  strict  legal  sense.  Thorp  v.  Jamison,  154 
Iowa  77.  If  he  had  not  afterward  delivered  the  instrument 
in  its  changed  form,  the  mere  alteration  would  have  been  as 
harmless  as  white  paper. 

The  real  question,  therefore,  presented  under  the  evidence 
is  not  whether  Carrier  had  authority  to  make  the  change  in 
the  paper,  but  whether  he  had  authority  to  deliver  it  in  its 
changed  form. 

The  extent  of  the  authority  of  an  agent  is  often  diffi- 
cult to  define  in  exact  terms,  even  as  between  principal  and 
agent.  As  a  practical  fact,  it  is  usually  to  be  ascertained  by 
fair  implication  rather  than  by  exact  words  used  between 
principal  and  agent. 

It  is  shown  that  Carrier  was  not  an  officer  of  the  cor- 
poration, but  was  a  mere  employee.  This,  however,  is  not 
conclusive  on  the  question  of  authority.  Only  Carrier  him- 
self testified  at  the  trial  that  he  was  without  authority  to 
deliver  the  mortgage  in  its  changed  form.  Such  testimony 
was  manifestly  based  upon  his  mere  opinion  or  conclusion. 
His  present  opinion  is  not  persuasive  in  the  presence  of  the 
fact  that  at  the  time  of  the  transaction  he  believed  in  good 
faith  that  he  was  acting  within  his  authority. 

Loper  had  no  way  of  ascertaining  the  exact  extent  or 
limitations  of  his  authority  unless  they  were  communicated 
to  him.  Inasmuch  as  Carrier  was  concededly  the  agent  of  the 
appellant  for  some  purpose  and  to  some  extent,  Loper  had  a 
right  in  good  faith  to  rely,  within  reasonable  limits,  upon  his 
apparent  authority. 

The  appellant,  as  a  corporation,  was  necessarily  repre- 
sented by  some  agent  in  every  transaction.  Carrier  was  its 
only  representative  present  in  this  transaction. 

It  is  urged  that  he  was  there  with  authority  only  to  de- 
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liver  the  particular  mortgage  in  the  form  in  which  it  had 
been  previously  executed;  but  this  is  a  mistaken  view  of  the 
record.  He  was  there  not  only  to  deliver  the  mortgage  to 
Loper,  but  also  to  obtain  from  Loper  a  deed  to  the  appellant 
The  mortgage  when  executed  was  tentative  only.  It  cov- 
ered the  land  of  Loper,  not  the  land  of  the  appellant.  It  was 
not  intended  to  be  delivered  or  to  become  effective  unless 
Loper  should  first  execute  and  deliver  a  deed  of  the  land. 
Carrier  was  there  to  ''close  the  deal."  He  testified  as  to  the 
change  in  the  mortgage  as  follows:  ''Had  no  difficulty  in  get- 
ting the  deal  through  with  him  except  this  change.  He  re- 
fused to  sign  the  mortgage  (deed)  until  he  was  satisfied  with 
that.    .    .    .    Loper  wanted  it.    Before  he  would  close  the 

m 

deal,  I  had  to  write  that  in  the  mortgage." 

These,  then,  were  the  negotiations  which  resulted  in  the 
delivery  of  the  deed  by  Loper  to  the  appellant  Carrier  could 
not  have  obtained  the  deed  for  appellant  without  such  change. 
There  is  no  question  of  the  good  faith  of  either  Carrier  or 
Loper  at  this  point 

It  is  doubtless  true  that  the  change  in  the  mortgage 
created  a  legal  defect  in  the  instrumtat,  and  perhaps  in  the 
recording  thereof,  because  there  was  no  acknowledgment  of 

it  in  its  changed  form.    If  any  question  of 

6.  Pbincipal  .  .  ;         . 

^ND  aobnt:  constructive  notice  had  arisen,  it  might  have 

uSiSharSSd  P^ved  embarrassing  to  Loper  on  that  account 

keeping  ***°^  *  ^  ^*t  sense,  Carrier  exceeded  his  authority ; 

benefits.  y^^^  g^^j^  ^^^jggg  ^f  authority  Created  no  equity 

in  favor  of  appellant,  while  it  elected  to  retain  the  benefits 
of  the  transaction.  Nor  do  we  think  that  the  defect  of  record- 
ing and  of  constructive  notice  could  extend  any  further  than 
to  eliminate  in  legal  effect  the  inserted  clause  from  the  record. 

Granting,  even,  that  the  appellant  could  have  repudiated 
the  transaction  when  it  discovered  that  Carrier  had  exceeded 
his  authority,  it  could  only  do  so  by  restoring  to  Loper  the 
benefits  received. 

It  is  well  settled  in  this  state  that  a  principal  cannot 
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repudiate  the  acts  of  its  own  agent  as  for  excess  of  author- 
ity, while  holding  to  itself  the  beneficial  fruit  of  the  transac- 
tion thus  repudiated.  The  appellant  has  not  repudiated  the 
transaction  in  that  sense.  It  has  never  offered  to  restore  the 
land.  It  does  assume  that  it  has  a  right  to  ignore  the  inserted 
provision  and  to  treat  the  mortgage  as  it  was  when  it  was 
put  in  the  hands  of  its  agent.  The  effect  of  such  a  course 
would  be  to  enforce  against  Loper  a  contract  to  which  he 
never  assented. 

We  are  clear,  therefore,  that  the-appellant  is  in  no  posi- 
tion to  complain  of  the  change  made  in  the  mortgage  by  its 
own  agent  before  delivery.  Considerable  space  is  devoted  in 
the  argument  to  the  point  whether  the  alteration  was  material, 
if  not  authorized.  In  view  of  what  we  have  already  said,  we 
need  not  discuss  that  feature. 

For  the  reasons  indicated  in  divisions  II  and  III  hereof 
it  must  be  held  that  the  suit  was  prematurely  brought  and 
the  decree  below  must  be  reversed  for  such  reasons. — Reversed. 

Ladd,  Weaver  and  Preston,  JJ.,  concur. 


John  W.  Main,  Appellant,  v.  Jessie  E.  Main,  Appellee. 

DIVOBOE:     Oruelty-— Evidence— InsuAclency.    Evidence  held  insuf- 

1  ficient  to  justify  decree  of  divorce  on  ground  of  cruel  and  inhu- 
man treatment. 

DrVOBOE:     Attorney  Fees — Suit  Money.     The  first  or  preliminary 

2  order  for  attorney  fees,  alimony,  and  suit  money  does  not  exhaust 
the  jurisdiction  of  the  court  over  such  matters.  Such  matters, 
necessarily,  can  only  be  finally  disposed  of  .at  the  termination 
of  the  litigation,  when  the  true  condition  and  value  of  services 
can  be  fully  determined. 

DIVOBCE:    Attorney  Fees— Taxation  after  Decision  on  Bfaln  Case. 

3  Attorney  fees  may  be  taxed  after  entry  of  decree  denying 
divorce,  and  after  appeal  therefrom  has  been  taken,  said  decree 
expressly  reserving  the  matter  of  attorney  fees  for  future  deter- 

•     mination. 

Vol.  168  lA.— 23 
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DIVOBCOB:    AttonMy  Tmn    AHmony— Amonnfr— DJacfetton  of  Ckmrt 

4    The  amount  of  alimony  and  attorney  fees  is  within  the  sound 
discretion  of  the  court. 

Appeal  from  Jasper  District  Court. — ^HoN.  K.  E.  Whjxock- 

SON,  Judge. 

Wednesday,  Januaby  13,  1915. 

AcnoN  for  divorce  on  the  ground  of  cruel  and  inhuman 
treatment.  Petition  dismissed  and  judgment  for  defendant 
for  support  money  and  costs  and  attorney  fees.  Plaintiff 
appeals.  The  material  facts  are  stated  in  the  opinioiL — 
Affirmed, 

0.  M.  Tripp  and  W.  O.  Clements,  for  appellants. 

Healy,  Bumquist  (&  Thomas,  McClain  dk  CampbeU,  and 
E,  J.  Salmon,  for  appellee. 

Weaver,  J. — The  petition  filed  July  3,  1912,  shows  that 
the  parties  were  married  on  November  16,  1911,  and  charges 
that  defendant  is  a  person  of  ''very  high  and  violent  temper" 
which  she  does  not  try  to  control;  that  without  cause  she 
curses  and  swears  at  plaintiff  and  applies  to  him  vile  names 
and  epithets ;  that  she  possesses  a  revolver  and  has  repeatedly 
threatened  to  shoot  and  kill  the  plaintiff  and  that  finally  on 
June  3,  1912,  i^e  cursed  the  plaintiff,  called  him  vile  names, 
and  drove  him  from  the  home  and  threatened  to  kill  him,  and 
that  when  thus  cast  out  he  took  his  team  and  started  to  find 
refuge  at  his  farm  in  the  country.  Defendant  took  another 
horse,  pursued  and  overtook  plaintiff,  again  threatening  to 
kill  him,  and  that  seeing  her  reach  for  her  revolver  he  sub- 
mitted to  her  demand  and  drove  back  to  the  home  ''to  avoid 
further  trouble  and  to  protect  his  person."  On  this  showing 
he  asks  an  absolute  divorce. 

Defendant  appeared  to  the  action  and  before  answer 
moved  for  temporary  alimony  and  suit  money  and  by  agree- 
ment of  counsel  the  application  was  allowed  in  the  sum  of 
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$250.00,  and  the  same  was  duly  paid.  Answering  the  peti- 
tion defendant  denied  all  its  allegations  of  abuse  and  ill  treat- 
ment, and  further  alleged  that  in  June,  1912,  the  plaintiflP 
wilfuUy  and  without  cause  deserted  her  and  has  ever  since 
absented  himself  from  her,  refusing  to  live  with  her  though 
she  has  often  requested  him  to  return  to  the  bosom  of  his 
family.  Defendant  further  alleges  that  plaintiff  is  the  owner 
of  much  valuable  property  and  worth  at  least  $100,000.00, 
while  she  herself  is  without  means  to  defend  the  action  or  for 
her  support.  She  therefore  asks  that  the  petition  be  dismissed 
and  that  she  have  judgment  against  plaintiff  for  alimony  and 
support  so  long  as  he  continues  to  live  apart  from  her  and 
that  she  have  general  relief. 

Replying  to  the  answer  plaintiff  denied  the  same  and 
alleges  that  while  he  has  property  to  the  amount  of  about 
$100,000.00,  he  is  indebted  to  the  extent  of  $30,000.00. 

The  trial  court  denied  the  divorce  and  on  November  1, 

1912,  entered  a  decree  dismissing  the  petition,  reserving  the 
defendant's  claim  for  alimony  and  support  for  further  con- 
sideration, and  from  this  decree  plaintiff  appealed,  April  29, 

1913.  On  February  24, 1913,  and  before  the  appeal  was  taken, 
defendant  filed  a  petition  for  separate  maintenance  and  suit 
money,  setting  up  substantially  the  same  allegations  made  by 
her  answer  to  the  petition  for  divorce.  The  matter  of  said 
application  and  defendant's  claim  for  attorneys'  fees  and  suit 
money  came  on  for  hearing  before  the  court  on  May  6,  1913. 
Plaintiff's  objection  that  the  matter  of  alimony  had  been  ad- 
judicated by  agreement  and  payment  of  $250.00,  as  herein- 
before mentioned,  having  been  overruled  and  additional  evi- 
dence having  been  heard  upon  the  value  of  attorney's  services 
and  of  the  use  of  the  house  occupied  by  defendant,  a  supple- 
mental decree  was  entered  finding  defendant  entitled  to  the 
relief  claimed,  awarding  her  the  use  of  the  homestead  except 
a  specified  room  or  ofiSce  therein  set  apart  for  the  storage  of 
plaintiff's  i>er8onal  effects,  and  requiring  plaintiff  to  pay  her 
$50.00  per  month  less  any  sum  or  sums  which  may  be  recleived 
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by  defendant  as  rentals,  should  she  lease  any  part  of  said 
premises.  The  costs  including  attorneys'  fees  in  the  sum  of 
$800.00  were  also  taxed  to  the  plaintiff.  From  this  order  and 
judgment  plaintiff  has  also  appealed. 

The  appeal  presents  two  questions  for  our  consideration 
— the  merits  of  the  plaintiff's  demand  for  a  divorce  and  the 
merits  of  the  defendant's  claim  for  support  money  and  attor- 
neys' fees. 

I.  A  reading  of  the  testimony  satisfies  us  that  the  trial 

court  did  not  err  in  dismissing  the  petition.    At  the  time  of 

the  trial  plaintiff  was  sixty-six  and  the  defendant  forty-two 

1    DiYOBCB  •  years  of  age.    Defendant  had  been  twice  mar- 

dSc€  f  {neuffl-     ^icd,  oucc  widowcd  and  once  divorced.    Plain- 

ciency.  ^^  y^^^  ^^^^^  twice  married  and  twice  divorced 

—each  time  at  the  suit  of  his  wife.  He  had  subsequently  been 
defendant  in  an  action  for  breach  of  promise  and  had  sought 
the  graces  of  other  women  with  a  fervor  not  altogether  pla- 
tonic.  The  parties  did  not  drift  into  love  unconsciously  as 
sometimes  happens  with  younger  and  less  experienced  couples. 
Both  knew  from  the  start  exactly  what  they  wanted.  She 
wanted  a  husband  with  money — or  money  with  a  husband. 
He  wanted  a  wife  to  adorn  his  house  and  insure  that  conjugal 
felicity  of  which  fate  and  the  divorce  court  had  repeatedly 
deprived  him.  With  an  ardor  the  warmth  of  which  was  in 
no  manner  diminished  by  the  frosts  of  age,  he  pressed  his 
suit  for  defendant's  favor  for  a  period  of  a  year  and  a  half, 
though  it  is  but  fair  to  say  the  speed  of  his  wooing  was  held 
in  check  by  the  pendency  of  the  damage  suit  above  referred 
to,  which  had  been  brought  against  him  by  another  member 
of  the  sex  which  has  been  the  bane  of  his  strenuous  life.  He 
visited  defendant  frequently  and  had  ample  opportunity  to 
ascertain  her  virtues,  faults  and  peculiarities — so  far  at  least 
as  these  things  are  ever  visible  to  a  suitor  before  marriage. 
In  short,  they  had  ample  opportunity  to  become  well  ac- 
quainted with  each  other  and  form  a  fair  judgment  whether 
marriage  was  desirable.    Considering  their  worldly  experience 
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and  matrimonial  trials  it  is  not  credible  that  either  believed 
the  other  an  angel  and  in  this  respect  it  is  quite  clear  that 
neither  was  mistaken.  Counsel  for  plaintiff  tell  us  that  de- 
fendant is  an  adventuress  who  came  to  Colfax  where  plaintiff 
resided  for  the  express  purpose  of  ''trapping  him  into  a  mar- 
riage in  order  that  she  might  secure  a  portion  of  his  money,*' 
and  that  their  subsequent  union  was  thus  brought  about  with 
an  ulterior  view  to  her  financial  advantage.  In  support  of 
this  claim  a  woman  testifying  for  plaintiff  states  that  shortly 
before  the  marriage  she  said  to  defendant,  ''No  woman  of 
our  age  would  marry  an  old  man  of  seventy  unless  she  mar- 
ried him  for  money,''  and  that  defendant  responded,  "You 
are  darned  right  they  don't.  If  there  wasn't  some  money 
back  of  old  John  Main  I  wouldn't  marry  him,"  and  that  to 
this  remark  she  added  the  further  information  that  she  came 
to  Colfax  at  the  suggestion  of  friends  who  told  her  she  might 
there  trap  a  rich  old  widower  and  that  she  did  come  and  "set 
her  trap"  for  plaintiff  and  "caught  him."  Waiving  the  im- 
probability that  a  wise  trapper,  such  as  defendant  is  said  to 
be,  would  be  bragging  of  her  catch  to  another  woman  before 
the  trap  was  sprung,  and  accepting  the  truth  of  the  story,  it 
is  very  far  from  affording  ground  for  a  divorce.  It  may  show 
a  lack  of  affection  and  lay  bare  the  sordid  motive  which 
prompts  marriages  of  the  kind  we  have  here  to  deal  with,  but 
it  is  otherwise  irrelevant  to  the  issue.  The  desire  for  a  home 
and  the  comforts  of  wealth  has  been  the  controlling  influence 
of  many  marriages,  especially  of  those  who  have  passed  the 
bloom  of  youth,  and  it  is  not  at  all  inconsistent  with  a  faith- 
ful observance  of  all  the  duties  and  proprieties  of  the  married 
state.  Strategy  and  management  in  securing  an  eligible  mat- 
rimonial partner  are  not  the  exclusive  privilege  of  the  man, 
and  the  game  law  of  the  state  provides  no  closed  season  against 
the  kind  of  "trapping"  of  which  appellant  complains. 

That  this  marriage  has  proven  an  unhappy  one  is  per- 
fectly clear  and  that  neither  has  treated  the  other  with  con- 
sideration and  kindness  which  ought  to  mark  the  conduct  of 
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husband  and  wife  we  have  no  doobL  But  the  ehargea  of  ex- 
treme emelty  endangering  life  are  by  no  means  Bostaioed. 
We  shall  not  take  the  time  to  embody  in  this  i^inion  the  testi- 
mony bearing  upon  that  question.  The  squabbles  and  quar- 
rels between  the  parties  as  related  by  them  upon  the  witness 
stand  are  as  a  rule  trivial  to  the  verge  of  ridieuloua  The 
threat  or  assault  which  plaintiff  seems  to  think  most  serious 
and  the  only  one  which  is  specifically  charged  in  the  i>etition 
dwindles  in  his  testimony  to  the  charge  that  when  plaintiff 
took  to  his  carriage  and  sought  to  escape  to  his  farm  he  was 
pursued  and  overtaken  by  the  defendant  who  insisted  in  very 
ungentle  terms  that  he  return  home,  and  that  upon  his  refnsal 
to  do  so  she  threatened  to  kill  him  and  began  feeling  under 
her  skirt  in  a  manner  which  convinced  him  she  had  a  revolver 
in  her  stoddng,  whereupon  he  turned  his  horses  toward  town 
and  drove  back  at  top  speed,  closely  pursued  by  defendant 
breathing  threatenings  and  slaughter.  Defendant's  story  of 
this  episode  is  of  a  very  different  character  and  if  she  tells  the 
truth  plaintiff  was  never  in  the  slightest  danger  of  bodily 
injury.  We  do  not  undertake  to  say  which  is  the  more  credible. 
Assuming  that  the  parties  are  of  equal  veracity  or  inveracity — 
which  is  the  charitable  view — ^there  is  a  manifest  lack  of  that 
preponderance  of  evidence  for  the  plaintiff  which  justifies  the 
court  in  dissolving  the  marriage  contract.  Certain  it  is  that 
plaintiff  has  failed  to  make  good  the  one  material  allegation 
of  his  petition  that  his  life  is  or  will  be  endangered  at  the 
hands  of  his  wife. 

The  profane  and  abusive  language  which  plaintiff  claims 
was  heaped  upon  him  by  the  defendant  is  quite  generally  de- 
nied by  her,  though  enough  perhaps  is  admitted  to  add  an 
unsavory  spice  to  their  domestic  discussions  whenever  these 
became  animated.  It  must  be  said,  however,  that  in  vigor- 
ousness  of  diatribe  plaintiff  was  himself  at  least  a  good  second, 
and  if  we  may  judge  from  their  own  statements  neither  is 
made  of  that  delicate  moral  fibre  which  characterizes  those 
whom  hard  words  can  kill.    While  marriage  is  a  civil  contract 
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it  is  one  against  the  obligation  of  which  the  common-law  plea 
of  failure  of  consideration  is  of  no  avail.  The  grounds  of 
divorce  are  purely  statutory  and  of  these,  as  we  have  already 
said,  none  has  been  established. 

II.  Turning  next  to  the  exceptions  taken  to  the  supple- 
mental decree,  plaintiff  first  complains  that  the  matter  of 
attorneys'  fees  and  suit  money  was  adjudicated  and  disposed 

of  by  the  agreement  of  the  parties  and  the 
attorney  fees :    order  of  the  court  made  upon  defendant's  mo- 

snit  money.  -^ 

tion  prior  to  the  filing  of  the  answer,  and  that 
it  was  therefore  error  to  allow  an  additional  sum  in  the  final 
order. 

We  are  of  the  opinion  that  the  authority  of  the  court 
over  the  allowance  of  alimony,  suit  money  and  attorneys' 
fees  was  not  exhausted  by  the  original  order.  The  original 
application  and  the  order  made  thereon  were  necessarily  of 
a  preliminary  or  interlocutory  character.  A  wife  defendant 
in  a  divorce  case  is  entitled  to  a  sufficient  allowance  for  the 
efficient  preparation  and  presentation  of  her  defense,  but  no 
more,  and  what  is  a  reasonable  sum  for  this  purpose  cannot 
ordinarily  be  seen  or  known  in  advance  with  any  certainty. 
The  plaintiff  may  repent  his  action  and  dismiss  the  proceed- 
ing in  time  to  avoid  the  necessity  of  great  labor  or  expense 
on  her  part  in  preparing  a  defense.  She  may  herself  con- 
clude to  make  no  very  serious  defense.  The  amount  of  labor 
and  preparation  for  her  defense  and  for  the  conduct  of  the 
case  may  prove  greater  or  less  than  could  reasonably  have 
been  anticipated.  In  short,  it  is  only  when  the  case  has 
reached  or  is  reaching  its  final  adjudication  that  the  court  is 
in  position  to  fix  the  allowance  with  due  regard  to  the  neces- 
sities of  the  defense.  We  can  see  no  reason,  then,  why  the 
court  may  not  at  the  outset  grant  such  allowance  as  will  en- 
able the  defendant  to  meet  the  immediate  needs  of  her  defense 
and  in  the  final  disposition  of  the  case  add  thereto  such  sum 
as  may  appear  just  and  equitable  in  view  of  all  the  circum- 
stances.   Such  a  rule  works  for  the  protection  of  the  plaintiff 
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no  less  than  the  defendant.  To  hold  otherwise  and  say  the 
amount  must  be  fixed  once  and  for  all  would  comi>el  the  court 
upon  the  first  application  to  allow  a  much  more  substantial 
sum  than  it  would  otherwise  be  likely  to  do,  and  thus  make  it 
possible  for  a  wife  having  no  real  defense  to  secure  a  liberal 
allowance  of  suit  money  and  upon  its  payment  abandon  all 
further  contest. 

The  rule  we  have  here  suggested  finds  support  in  the 
proposition  that  the  court  in  disposing  of  a  divorce  case  may 
tax  attorneys'  fees  as  costs  and  this  implies  that  such  taxa- 
tion shall  be  with  reference  to  the  value  of  the  services  per- 
formed.   Wilson  V.  Wilson,  40  Iowa  230. 

It  has  also  been  expressly  decided  that  an  interlocutory 
allowance  of  attorneys'  fees  is  not  such  an  adjudication  of 
the  husband's  liability  that  he  may  not  be  held  for  an  addi- 
tional amount  if  the  services  of  counsel  were  reasonably 
worth  it.    Clyde  v.  Peavy,  74  Iowa  47. 

The  discussion  in  the  opinion  rendered  in  the  cited  case 
is  quite  conclusive  upon  the  question  here  raised  by  the  plain- 
tiff and  his  exception  cannot  be  sustained. 

It  is  next  objected  that  plaintiff  had  appealed  before  the 
taxation  of  the  attorneys'  fees  made  in  the  trial  court  and 
the  order  was  therefore  entered  without  jurisdiction.  It  ap- 
pears from  an  examination  of  the  record  that 
attorney '  fees :    the  Only  thing  decided  in  the  original  decree 

taxation  after 

decision  on        from  which  plaintiff  appealed  was  that  plam- 

main  case. 

tiff  had  failed  to  sustain  his  alleged  ground 
for  divorce  and  that  the  petition  be  dismissed.  The  court 
had  not  yet  taxed  the  costs  nor  had  any  such  order  been  made 

«  

when  he  took  his  first  appeaL  By  the  express  terms  of  that 
adjudication  it  did  not  include  the  claim  for  attorneys'  fees 
or  support  Again  the  order  complained  of  exprescdy  re- 
cites that  when  the  supplementary  hearing  came  on  both  par- 
ties appeared  thereto  conceding  of  record  that  an  issue  upon 
the  defendant's  claim  for  attorneys'  fees  and  alimony  had 
been  joined  and  submitted  the  same  for  the  decision  of  the 
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court  and  upon  entry  of  the  supplemental  order  plaintiff  at 
once  appealed  therefrom.  As  we  look  at  it,  the  authority  of 
the  trial  court  over  the  allowance  of  alimony  and  taxation  of 
costs,  including  attorneys'  fees,  was  not  superseded  or  lost 
until  the  appeal  which  plaintiff  took  from  the  order  allowing 
them.  The  appeal  from  the  original  decree  took  to  the  su- 
preme court  only  those  questions  and  matters  which  that 
decree  decided.  The  order  was  not  void  for  the  want  of 
jurisdiction.  It  will  also  be  remembered  that  before  the  first 
appeal  was  taken,  defendant  had  filed  her  petition  or  motion 
for  the  allowance  in  her  favor  and  that  the  same  was  then 
pending  and  not  disposed  of  until  the  hearing  last  mentioned. 
It  is  further  objected  that  the  allowance  made  is  excessive. 
The  amount  to  be  granted  in  such  cases  is  largely  within 
the  sound  discretion  of  the  trial  court  and  will  not  be  dis- 
4    DiTOBcv-  turbed  in  the  absence  of  apparent  abuse  of 

aiimcmy:  ^^" '  ^^^^  discretion.  We  see  nothing  unreason- 
?wt?on*  =of^**'  al>le  in  the  allowance  made  to  the  wife.  Tho 
^"'*'  plaintiff  has  seen  fit  to  withdraw  from  the 

home  upon  what  we  have  found  insufficient  grounds  and  ho 
is  in  duty  bound  to  contribute  a  reasonable  amount  for  hia 
wife's  support.  Fifty  dollars  per  month  is  not  an  extrava- 
gant sum  upon  which  to  live  and  maintain  a  home.  If  he  can 
do  better  by  returning  to  his  home,  living  peaceably  with  his 
wife  and  supplying  her  reasonable  needs  as  married  men  and 
heads  of  families  ordinarily  do,  there  is  no  law  to  prevent  him 
from  pursuing  that  course,  and  when  the  family  relation  has 
been  restored  the  court  has  undoubted  power  to  set  aside 
the  order  to  which  he  now  objects.  The  attorneys'  fees  taxed 
are  liberal  but  we  think  not  excessive  and  we  cannot  attempt 
to  interfere  with  it. 

We  discover  no  grounds  for  disturbing  the  decree  or  order 
appealed  from  and  they  are — Affirmed. 

Deemer,  G.  J.,  Evans,  Ladd  and  Qaynob,  JJ.,  concur. 
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S.  Z.  Batten,  Appellant,  v.  Snearlt  Brothkbs  et  aL, 

Appellees. 

INTOZICATIKO  UQITOBS:     Knlsaac*— Aetian  by  Oitlsai  to  Bn- 

1  join — Control  by  County  Attorney.  The  consent  of  the  eounty 
attorney  does  not  authorize  the  court  to  dismiBS  an  action  to 
abate  a  liquor  nuisance  against  the  wish  of  the  citizen  plaintiff, 
prosecuting  by  an  attorney  of  his  own  choosing.  Sec.  2406,  Sup. 
Code,  1913,  providing  that  no  such  action  shall  be  dismissed 
until  the  county  attorney  has  been  notified  of  such  contem- 
plated dismissal  and  has  reported  thereon,  being  solely  to  prevent 
abuse  of  process  and  not  to  override  the  citizen  plaintiff  or  his 
attorney  who  desire  to  prosecute. 

INTOXICATIKO  IJQU0&8:    Knisanoo— Action  to  Abate— Biglit  to 

2  FnU  Trial  on  Merits.  A  citizen  plaintiff,  seeking  to  abate  a 
liquor  nuisance,  cannot  legally  be  forced  to  final  hearing  on  the 
merits  on  ex  parte  affidavits,  Sec.  2405,  Code,  only  contemplating 
the  use  of  such  evidence  on  hearing  for  temporary  injunctions. 

Appeal  from  Polk  District  Court. — ^Hon.  Chas.  S.  Bbadshaw, 

Judge. 

Thubsday,  Januaby  14, 1915. 

Suit  to  enjoin  the  maintenance  of  an  alleged  liquor 
nuisance.  A  motion  to  dismiss  was  sustained  and  from  this 
ruling  plaintiff  appeals. — Reversed. 

H.  H.  Sawyer,  for  appellant. 

Boe  &  Roe,  for  appellee. 

Ladd,  J. — ^A  petition  praying  that  defendants  be  re- 
strained from  maintaining  a  liquor  nuisance  was  filed  Feb- 
ruary 13,  1912,  and  the  original  notice  was  served  the  16th 

and  17th  days  of  the  same  month.    Notice  of 

^  *  Li^oRsI^*^^     the  hearing  of  an  application  for  a  temporary 

tion  by  \'tt7zi*D    writ  was  served  and  though  defendants  failed 

to  enjoin :  con-  ,    •      ,  i  :■    ■■ 

troi  by  county    to  appear  default  was  not  demanded  nor  was 

attorney. 

any  order  entered  thereon.     An  answer  by 
way  of  a  general  denial  was  filed  later  and  a  motion  by  de- 
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fendants,  supported  by  affidavits,  asking  that  the  cause  be 
dismissed.  These  affidavits  tended  to  show  that  illegal  sales 
of  liquor  had  not  been  made  at  the  place  of  business  in  ques- 
tion and  the  county  attorney  expressed  that  opinion  and  con- 
sented that  the  motion  be  sustained  on  payment  of  costs  by 
the  defendants.  This  motion  was  sustained  and  the  costs 
taxed  to  the  plaintiff. 

As  will  be  observed,  suit  was  instituted  by  a  citizen  who 
was  represented  by  a  lawyer  other  than  the  county  attorney. 
This  was  authorized  by  statute  and  plaintiff  was  at  liberty  to 
employ  any  attorney  he  might  choose.  Sec.  2405  Code;  Sec. 
2406  Code  Sup.  Fuller  v.  McDoweU,  75  Iowa  220;  Beusch 
V.  Loserihy  158  Iowa  227 ;  Brennan  v.  Roberts,  125  Iowa  615. 

Though  the  county  attorney  should  be  notified  and  given 
an  opportunity  to  investigate  and  report  before  a  motion  to 
dismiss  is  ruled  on,  Sec.  2406  Code,  this  is  for  the  purpose  of 

avoiding  abuse  of  the  processes  of  the  court 

2.  Intoxicating  j     j    •  •        -^    ^  xi.     x  -x     x»  j  • 

LIOUOK8 :  and  advising  it  of  the  true  situation  and  in  no 

tion  to  abate :     scnse  to  supersede  counsel  in  charge  of  the 

right  to  full  .        ,         ,  •  ,        .  .  ,     , 

trial  on  causc  in  the  absence  of  any  showing  of  bad 

faith.  See  Sawyer  v.  Kelly,  148  Iowa  644. 
The  consent  of  the  county  attorney  then  did  not  warrant  the 
dismissal  of  the  action  and  in  so  far  as  the  record  discloses, 
there  had  been  no  agreement  to  submit  the  issues  raised  on 
affidavits.  Under  Sec.  2405  of  the  Code  an  application  for 
a  temporary  writ  of  injunction  may  be  supported  by  **  evi- 
dence in  the  form  of  affidavits,  depositions,  oral  testimony  or 
otherwise"  unless  the  trial  court  or  judge  directs  how  it  shall 
be  presented  in  some  other  form.  Final  hearing  on  the  merits, 
however,  is  on  evidence,  in  conformity  with  the  practice  which 
obtains  in  the  trial  of  equity  causes  generally.  This  being  so, 
the  plaintiff  was  entitled  to  have  the  cause  set  down  for  trial 
and  a  hearing  on  evidence  adduced  according  to  the  usual 
practice  obtaining  in  the  trial  of  equitable  actions. 

The  ruling  on  the  motion  defeated  this  right  and  with- 
out plaintiff's  consent  submitted  the  cause  on  ex  parte  affi- 
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davits.     This  was  error  and  the  cause  is  remanded  for  a 
hearing  on  the  merits. — Reversed. 

Deemer,  C.  J.,  Weaver  and  Evans,  JJ,,  concur. 


Viola  M.  Schlarb,  Appellee,  v.  P.  P.  Schlarb,  Appellant. 

APPEAL  AND  ERBOB:    Undeniad  Abstract— Presumption.    It  will 

1  be  conclusively  presumed  oh  the  final  submission  of  an  appeal 
that' an  undenied  abstract  contains  all  the  evidence,  the  decree 
appealed  from  not  reciting  the  offer  or  reception  of  any  evidence. 

BZVOBOE:    Modification  of  Decroe    Ohange  in  Condition.    Modifica- 

2  tion  of  decrees  of  divorce  in  regard  to  financial  support  may 
be  entered  when  there  is  proof  of  a  substantial  and  material 
change,  financial  or  otherwise,  in  the  condition  of  the  parties. 
(Code,  Sec.  3180.) 

PRINCIPLE  APPLIED:  Modification  by  doubUng  the  amount 
formerly  allowed  for  support  of  children  annulled,  there  being 
no  showing  (1)  that  defendant's  ability  to  pay  had  increased, 
or  (2)  that  plaintiff's  ability  to  care  for  the  children  had 
decreased,  or  (3)  that  the  expense  of  supporting  the  children 
had  been  mistakenly  estimated.  Only  a  very  clear  showing  of 
a  very  radical  change  of  condition  will  authorize  a  100  per  cent 
raise. 

DIVORCE:     Modification   of   Decree— Default   in   Pasrments — ^Pen- 

3  alty.  A  modification  of  a  decree  requiring  payments  of  $25  per 
month  for  support  of  two  young  children  until  they  reached  their 
majority  to  $50  per  month,  for  the  same  period,  the  entire 
amount  of  $7,800  to  fall  due  on  default  in  any  month's  payment, 
held  unreasonable. 

DIVORCE:    Modification  of  Decree — ^Form  of  Application.    Modifica- 

4  tions  of  decrees  of  divorce  should  be  by  supplemental  petition, 
with  full  allegation  of  facts  of  change  in  conditions  justifying 
such  modification,  and  not  by  mere  motion. 

DIVORCE:     Custody  of  Children — ^Depriving  Parent   of — Shoiring 

5  Necessary.  While  in  a  proper  case  a  parent  may  be  wholly 
denied  association  with  his  or  her  children,  yet  such  order  should 
only  be  made  upon  the  clearest  proof  of  a  sound  reason  therefor. 

Appeal  from  Potk  District  Court, — Hon.  Charles  A.  Dud- 
let,  Judge. 
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Thubsday,  January  14,  1915. 

The  opinion  states  the  case  and  the  material  facts. — Re- 
versed. 

John  A.  Ouiker,  for  appellant. 

McHenry  dk  Deford,  for  appellee. 

Weaver,  J. — ^The  parties  were  formerly  husband  and 
wife,  but  at  the  suit  of  the  latter  in  the  district  court  of  Polk 
county,  they  were  divorced  June  19,  1909.  The  decree  as 
then  entered  found  that  the  parties  had  been  duly  married, 
that  of  said  marriage  there  were  two  children,  boys,  aged 
respectively  seven  years  and  three  years,  concerning  whose 
custody  provision  was  made  in  the  following  words: 

''It  is  further  ordered,  adjudged  and  decreed  by  the 
court,  that  the  defendant  shall  pay  to  the  plaintiff  for  the 
support,  maintenance  and  education  of  said  minor  children 
the  sum  of  $25.00  per  month,  payable  monthly  and  com- 
mencing on  the  20th  day  of  July,  1909,  until  said  minors 
shall  attain  their  majority. 

''And  it  is  further  ordered,  adjudged  and  decreed  by 
the  court  that  said  plaintiff  shall  reside  with  her  said  children 
in  the  school  district  in  which  Earlham,  Madison  County,  Iowa, 
is  situated,  for  at  least  five  years  from  the  date  of  this  decree, 
and  that  the  defendant  herein  shall  have  the  right  to  visit 
said  children  at  least  once  a  week  and  that  such  visits  are 
to  be  made  at  such  reasonable  and  consistent  times  as  may 
be  convenient  and  proper,  and  that  said  children  are  to  be 
accorded  the  right  and  reasonable  occasion  to  visit  with  the 
defendant  herein  to  the  end  that  they  may  remain  acquainted 
with  both  parties  hereto  and  their  relatives  and  retain  their 
affection  therefor  with  the  provision  however,  that  if  for  any 
fault  of  the  defendant,  or  any  unforeseen  controlling  event 
should  render  it  reasonably  impossible  for  the  plaintiff  to 
live  and  remain  at  said  place  with  her  said  children,  that 
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then  in  that  case  the  said  children  may  be  taken  to  another 
point  in  Madison  County,  Iowa,  within  which  county,  however, 
they  are  to  be  retained,  by  the  plaintiff,  subject  to  the  provi- 
sions herein  until  they  arrive  at  their  majority;  and  it  is 
further  provided  that  in  case  of  the  remarriage  of  the  plain- 
tijff  herein,  and  that  in  that  case,  the  defendant  herein  may 
apply  to  this  court  for  such  further  reasonable  order  as  he 
may  be  advised. 

"And  it  is  further  provided  that  in  case  the  said  children 
should  be  taken  out  of  school  during  the  school  year,  except 
for  necessary  or  proper  cause,  that  the  payment  of  the  sum 
of  $25.00  per  month  shall  cease  and  terminate." 

Plaintiff  was  also  awarded  in  fee  simple  the  family  home- 
stead, consisting  of  a  house  and  three  lots  in  the  town  of 
Earlham,  and  in  addition  thereto  that  the  defendant  pay 
her  the  sum  of  $5,000.  The  provision  for  alimony  was  made 
upon  agrreement  of  the  parties. 

On  May  31,  1913,  plaintiff  filed  a  motion  in  said  cause 
asking  that  the  decree  be  modified  by  striking  out  the  provi- 
sion therein  made  for  the  custody  and  control  of  the  children 
and  in  place  thereof  make  said  decree  provide  that  such 
custody  and  control  be  awarded  to  the  plaintiff  absolutely; 
that  the  defendant  be  not  permitted  to  visit  the  children  at 
the  home  of  the  plaintiff  or  at  any  other  time  and  place  except 
such  time  and  place  other  than  plaintiff's  home  as  may  be 
directed  by  the  court  and  for  a  limited  time  and  in  the  pres- 
ence of  a  third  party.  It  was  further  moved  that  the  provi- 
sions of  the  decree  requiring  plaintiff  to  keep  said  children 
in  Earlham  or  in  Madison  county  be  stricken  out  and  that 
she  be  given  the  right  to  remove  therefrom  with  the  children 
at  her  pleasure  and  that  defendant  be  required  to  pay  addi- 
tional alimony  for  the  children's  support.  In  support  of  tUi 
motion,  plaintiff  filed  her  own  affidavit  saying  th^t  '^mmeB  fte 
said  (duldren  have  been  in  my  posseanon  Hut  dtfWbi^  Ihi 
attempted  by  every  means  in  baa  powvor  to  aHenate  the  affec- 
tion of  the  said  chilAwfB  ftoB  me;  that  he  has  attempted  to 
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induce  the  said  children  to  disregard  the  teachings  and  advice 
of  this  plaintiff,  and  has  encouraged  them  in  attempting  to 
nullify  any  discipline  which  I  might  seek  to  enforce  in  the 
said  home ;  that  he  has  encouraged  the  said  children  in  doing 
that  which  is  highly  immoral,  and  has  taught  them  to  do  and 
say  immoral  and  improper  things;  that  he  has  constantly 
slandered  and  vilified  this  plaintiff  to  her  children,  and  has 
sought  thereby  to  disinterest  and  extinguish  any  affection  on 
the  part  of  the  said  children  for  their  mother.  That  he  has 
almost  constantly  used  in  their  presence  all  manner  of  vile, 
vulgar  and  obscene  language  and  has  taught  the  said  children 
so  to  do,  and  that  the  influence  of  this  defendant  over  the  said 
children  has  been  and  is,  in  the  highest  degree  detrimental  to 
their  morals.  That  the  defendant  has  wilfully  and  inten- 
tionally abused  the  provision  given  to  him  in  the  said  decree 
in  regard  to  visiting  the  said  children,  and  having  them  with 
him,  and  the  best  interest  of  these  children  requires  that  the 
said  decree  be  modified  in  that  regard,  and  that  this  plaintiff 
be  permitted,  and  that  she  have  the  authority  of  this  court 
to  move  away  from  the  town  of  Earlham,  Madison  County, 
Iowa,  at  any  time  and  to  any  place,  which,  in  her  judgment, 
would  be  for  the  best  interest  of  the  said  children. ' ' 

Her  attorney  also  made  affidavit  that  defendant,  having 
learned  of  plaintiff's  intention  to  file  such  motion,  had  clan- 
destinely disposed  of  his  property  and  had  since  kept  himself 
in  hiding  so  that  plaintiff  was  unable  to  get  personal  service 
of  notice  upon  him.  Upon  this  showing,  a  judge  of  the  court 
below  made  an  order  for  publication  of  notice  of  hearing 
upon  said  motion  to  be  had  June  30,  1913.  On  the  date 
named  in  the  notice,  the  matter  was  called  for  hearing.  De- 
fendant entered  no  appearance  and  the  court,  upon  consider- 
ing the  motion,  sustained  the  same  and  entered  a  supplemental 
decree  which,  after  finding  due  notice  to  defendant  by  pub- 
lication and  also  by  personal  service  in  Omaha,  Nebraska, 
proceeds  as  follows: 
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''And  the  eonrt  proceeding  to  hear  the  facts  and  reasons 
urged  in  plaintiff's  motion  in  the  modification  of  the  decree, 
finds  that  the  said  decree  originally  entered  in  this  case  should 
be  modified  in  so  far  as  the  same  pertains  to  the  custody  of 
the  minor  children,  of  the  plaintiff  and  defendant,  and  as  to 
the  amount  of  alimony  to  be  paid  to  the  plaintiff  for  the 
support  of  the  said  minor  children. 

**It  is  therefore  hereby  ordered,  adjudged  and  decreed  by 
the  court,  that  the  plaintiff,  Viola  M.  Schlarb,  be  and  she  is 
hereby  granted  the  sole  custody  and  control,  and  guardianship 
of  the  said  minor  children  of  the  plaintiff,  and  defendant,  and 
that  the  defendant  P.  P.  Schlarb  is  hereby  granted  the  right 
and  privilege  to  visit  the  said  children,  if  he  so  desires,  twice 
each  year,  at  some  place  reasonable  and  proper  to  be  selected 
by  the  plaintiff  and  in  the  presence  of  some  third  person  to 
be  designated  by  the  plaintiff. 

**It  is  hereby  further  ordered,  adjudged  and  decreed  by 
the  court  that  the  defendant,  P.  P.  Schlarb,  pay  to  the  plain- 
tiff, Viola  M.  Schlarb,  for  the  support  of  the  said  minor 
children,  the  sum  of  $50.00  on  the  first  day  of  each  and  every 
month  after  the  signing  of  the  modification,  and  that  such 
payments  shall  continue  until  each  of  the  said  minor  children 
shall  obtain  their  majority. 

**And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court,  that  in  case  that  the  defendant  shall  default  in  any  of 
these  payments,  that  the  full  amount  of  the  payments  which 
would  be  made  as  contemplated  by  this  modification  during 
the  minority  of  the  said  children,  to  wit :  the  sum  of  $7,800.00 
shall  become  due  and  payable  at  once,  and  that  the  plaintiff 
shall  have  judgment  against  the  defendant  therefor,  that  of 
the  provisions  of  the  original  decree  herein  which  are  incon- 
sistent with  this  modification  are  hereby  cancelled,  and 
annulled,  and  all  of  which  the  defendant  excepts.*' 

The  defendant  appeals. 

If  there  was  any  evidence  in  addition  to  the  afiSdavits 
offered  in  support  of  the  motion,  the  record  does  not  reveal  it. 


Jan.  1915]  Sghlarb  v.  Schlabb.  369 

Appellant's  abstract  is  certified  as  containing  '^all  of  the 

1.  appbal  and  record  and  proceedings  had  in  said  cause" 
DM  aMract:  ^^^  appellee's  amended  abstract  neither  offers 
prcBumption.      j^^j.   suggests   any   amendment   or   addition 

except  with  reference  to  the  service  of  notice  of  the  motion. 
The  court  in  its  decree  does  not  state  or  recite  the  offer  or 
introduction  of  any  evidence.  Its  statement  there  is  simply 
that  the  court  "proceeding  to  hear  the  facts  and  reasons 
urged  in  the  motion"  finds,  etc.  We  think,  therefore,  that 
it  must  be  assumed  that  the  court  disposed  of  the  motion,  as 
is  done  with  most  motions,  upon  the  statements  therein  made 
and  the  affidavits  in  support  thereof. 

We  are  convinced  that  the  supplemental  decree  cannot 
be  sustained.  Had  the  court  gone  no  further  than  to  modify 
the  restrictions  upon  plaintiff's  custody  of  the  children,  we 

2.  divobce:  should  be  slow  to  interfere,  even  though  the 
d^reJTchangJ  showing  therefor  be  somewhat  meager  and 
in  condition.  tinsatisf actory ;  for  these  matters  are  pecu- 
liarly and  continuously  the  subject  of  supervision  by  the  trial 
court,  and  if  any  order  entered  shall  prove  to  have  been  made 
improvidently  or  is  found  to  work  a  hardship  upon  anyone 
concerned  therein,  we  can  safely  assume  that  the  court  will 
apply  the  proper  remedy  when  moved  so  to  do.  But  the  court 
did  not  stop  with  setting  aside  all  restrictions  upon  the  plain- 
tiff's custody  of  the  children  and  imposing  upon  defendant's 
right  to  visit  them  conditions  which  render  the  privilege 
valueless,  but  going  further  it  increased  the  charge  placed 
upon  him  by  the  original  decree  for  their  support  from  $25 
to  $50  per  month  and  ordered  that  upon  default  by  him  in 
the  payment  of  any  one  of  the  monthly  instalments,  plaintiff 
shall  have  judgment  against  him  in  the  full  sum  of  $7,800. 

We  do  not  question  the  authority  of  the  court  under 
proper  conditions  and  upon  proper  showing  therefor  to 
increase  the  allowance  for  support.  The  statute  so  contem- 
plates and  the  courts  have  often  so  held.    Code  Sec.  3180; 

Afidrews  v.  Andrews,  15  Iowa  423. 
Vol.  168  U.— 24 
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But  such  change  or  increase  is  allowable  only  upon  proof 
of  some  substantial  or  material  change  in  the  circumstances, 
financial  or  otherwise,  of  the  parties,  making  it  equitable  that 
the  relief  originally  granted  shall  be  enlarged.  Linquist  v. 
Linquist,  148  Iowa  259 ;  Kinney  v.  Kinney,  150  Iowa  225. 

This  rule  has  its  ground  in  sound  public  policy.  To  hold 
otherwise  would  afford  opportunity  to  a  married  person  to 
facilitate  his  or  her  divorce  by  an  agreement  with  the  other 
party  upon  the  question  of  alimony  (as  was  done  in  this  case), 
and  then  when  an  irrevocable  divorce  is  secured  and  without 
any  change  in  circumstances  or  showing  of  fraud  or  undue 
advantage,  return  at  once  into  court  with  a  demand  for  a  more 
favorable  allowance  simply  because  the  first  was  inadequate. 
In  this  case,  there  is  no  showing  in  the  record  or  claim  in 
argument  that  since  the  divorce  was  granted  the  defendant's 
wealth  or  ability  to  pay  had  materially  increased,  or  that 
plaintiff's  ability  to  support  and  care  for  the  children  has 
been  materially  lessened,  or  that  the  trouble  and  expense  of 
supporting  the  children  is  materially  more  than  was  reason- 
ably to  be  anticipated  when  the  alimony  was  agreed  upon.  In 
short,  the  condition  precedent  to  interference  with  the  judg- 
ment originally  entered  seems  to  be  wholly  lacking.  Again 
3   DivoBCB-  ^®  ^^^  ^^^  ^^^^  ^  change  or  modification  of 

d«:ree^**de?  ^^  alimony  so  great  as  is  here  made  should  not 
ments:"  ^*''  ^®  granted  except  upon  a  very  clear  showing 
penalty.  ^£  ^^  equally  great  and  radical  change  in  the 

circumstances  of  the  parties. 

Nor  can  we  now  conceive  any  sufficient  justification  for 
decreeing  that  a  failure  to  pay  any  monthly  instalment  of 
alimony  shall  expose  the  defendant  to  the  recovery  of  a  judg- 
ment against  him  of  $7,800.  This  provision  is  too  manifestly 
unreasonable  to  leave  room  for  argument  in  its  support  and 
it  cannot  be  permitted  to  stand. 

In  reversing  the  supplemental  decree,  as  in  our  opinion 
we  must,  it  is,  of  course,  without  prejudice  to  plaintiff's  right 
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to  renew  her  application  to  the  trial  court  for  any  modification 

of  the  original  decree  for  which  modification 
'  modiflcfttion  of   she  may  believe  or  be  advised  there  is  good 
^appiica-         cause.    We  suggest,  however,  that  such  appli- 
cation should  not  be  in  the  form  of  a  mere 
motion  supported  by  affidavits,  but  rather  in  a  supplemental 
petition  setting  out  the  iacts  on  which  the  claim  for  relief  is 
demanded,  thus  informing  the  defendant  of  the  allegations 
he  has  to  meet  and  enabling  him  to  take  issue  thereon.    A 
further  suggestion   with   reference   to  the   custody   of  the 
children  is  also  pertinent,  in  view  of  the  very  stringent 

restriction  which  the  supplemental  decree 
Sii^n :°  de-  undertook  to  place  upon  defendant 's  right  to 
of^^Sfowing"*  see  the  children.  We  can  conceive  that  a 
neoeasarj.  showing  might  be  made  which  would  sustain 

an  order  entirely  depriving  the  defendant  of  any  right  to  meet 
or  enjoy  the  company  of  his  boys,  but  it  ought  to  be  admitted 
that  no  such  extraordinary  order  should  be  made  except  upon 
the  clearest  proof  of  a  sound  reason  therefor.  A  provision 
that  he  shall  see  them  not  oftener  than  once  in  six  months 
and  then  only  in  the  presence  of  a  third  person  named  by  his 
former  wife,  whose  feelings  toward  him  are  evidently  very 
hostile,  is  scarcely  better  or  more  liberal  than  absolute  and 
complete  seclusion.  This  man  is  the  father  of  these  boys  and 
as  such  is  contributing  to  their  support  and  education  the 
monthly  sum  which  he  and  plaintiff  agreed  upon.  If  he  is  not 
so  wholly  bad  and  disreputable  as  to  have  forfeited  all  legal 
and  moral  right  to  keep  in  some  sort  of  touch  with  his  own 
offspring,  he  ought  to  have  reasonable  opportunity  to  meet 
them  and  enjoy  their  society.  This  was  recognized  by  the 
court  in  the  original  decree  and  should  not  be  now  denied 
without  good  cause.  We  know  nothing  of  the  facts  in  this 
case  and  have  no  disposition  to  prejudge  them,  and  further 
judicial  investigation  may  fully  justify  a  supplemental  decree 
substantially  along  the  lines  of  the  one  we  have  now  criticised. 
But  we  think  such  drastic  and  extraordinary  provisions  can 
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be  upheld  only  upon  some  showing  of  fact  upon  proper  allega- 
tions supported  by  sufficient  proof,  a  condition  which  does  not 
appear  in  the  record  now  before  us. 

For  reasons  stated,  the  supplemental  decree  from  which 
appeal  has  been  taken  is — Reversed, 

Deemeb,  C.  J.,  Evans,  Preston  and  Ladd,  J  J.,  concur. 


In  the  Matter  of  the  Estate  of  Travers  D.  Munoer  et  aL 

EXEOT7TOB8     AND     ADMINI8TBAT0B8:     Antboflty     to     Bind 

1  Estate — Oontract  for  Attorney  Fees— Ex  Parte  Order.  The 
authority  of  an  administrator  with  respect  to  the  estate  is 
defined  by  statute.    He  can  have  no  other. 

PRINCIPLE  APPLIED:  An  administrator  contracted  with 
an  attorney  for  the  collection  of  damages  for  wrongful  death  of 
deceased,  agreeing  to  pay  a  certain  compensation  therefor.  The 
court  made  an  ex  parte  order  approving  the  contract.  GoUec- 
tion  was  made  and  the  attorney  was  paid  according  to  the  con- 
tract. Held,  neither  the  contract  nor  the  ex  parte  order  of 
approval  was  of  any  validity  against  the  estate. 

EZE0UT0B8  AND  ADMINISTBAT0B8:     Extraordinary  Expenses 

2  — ^AUowance— Burden  of  Proof.  Burden  of  proof  rests  on  the 
administrator  to  show  that  the  "allowances"  to  which  he  is 
entitled  for  extraordinary  expenses,  under  Sec.  3415,  Code,  are 
(1)  just,  (2)  reasonable,  (3)  actual,  and  (4)  necessary  and  such 
as  pertain  specifically  to  the  protection  of  the  estate. 

PRINCIPLE  APPLIED:  Allowances  asked  for  attorney  fees, 
"for  consultation  with  administrator  on  the  death  of  her  hus- 
band in  relation  to  estate  matters,"  are  properly  rejected  as 
indefinite. 

EXE0UT0B8  AND  ADMINI8TBAT0B8:     Extraordinary  Expenses 

3  — ^Amount  Allowed.  In  making  an  allowance  to  an  administrator 
for  extraordinary  expenses,  the  court  will  wholly  ignore  the 
amount  which  the  administrator  has  paid  or  agreed  to  pay  for 
the  services,  the  reasonable  value  of  the  services  being  the  sole 
standard. 

Appeal  from  Polk  Disirict  Court. — ^Hon.  Lawrence  de  Obaff, 

Judge. 


Jan.  1915]  In  re  Estate  of  Mungeb.  373 

Friday,  January  15,  1915. 

The  administratrix  of  the  estate  of  Travers  D.  Manger 
asked  to  be  allowed  certain  attorney  fees  she  had  paid  and 
that  she  be  permitted  to  pay  others  and  be  directed  to  dis- 
tribute the  remaining  funds  of  the  estate.  The  guardian  of 
deceased's  minor  children  objected.  On  hearing,  she  was 
allowed  the  fees  she  had  paid,  denied  permission  to  pay  others, 
and  ordered  to  distribute  as  prayed.  Both  guardian  and 
administratrix  appeal. — Modified  and  Affirmed. 

H.  L.  Bump,  for  appellant. 

Sirock  &  WaUace,  for  appellee. 

Ladd,  J. — Travers  D.  Munger  was  killed  in  a  collision 
on  the  Chicago,  Bock  Island  and  Pacific  Railroad,  September 
10,  1912,  leaving  him  surviving  a  widow,  Ada  K.  Munger,  the 
administratrix,  and  two  minor  children,  by  a  former  wife, 
Mary  Munger,  from  whom  he  was  divorced,  August  23,  1912, 
the  day  of  his  second  marriage,  and  who  is  guardian  of  the 
children.  The  administratrix  entered  into  a  contract  with 
W.  C.  Strock  **to  take  charge  of  the  collection  of  the  claim  of 
first  party  against  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  or  others,  arising  out  of  the  injury  and  death  of 
the  decedent,  Travers  D.  Munger,  said  second  party  to  have 
the  exclusive  charge  of  the  settlement  of  litigating  of  said 
claim. 

**In  consideration  of  the  services  rendered  and  to  be 
rendered  herein,  the  first  party  agrees  to  pay  to  the  second 
party  a  sum  equal  to  one-third  (Vs)  of  the  amount  collected, 
in  the  event  such  collection  is  without  suit  commenced,  and, 
in  the  event  of  suit  commenced,  a  sum  equal  to  one-half  (i>^) 
of  the  amount  collected. 

''It  is  agreed  by  and  between  the  parties  hereto  that  all 
the  necessary  costs  incident  to  the  preparation  and  trial  shall 
be  first  paid  from  the  amount  realized  on  said  claim. 


374  In  re  Estate  of  Munoeb.  [168  Iowa 

''Second  party  agrees  for  the  above  consideration  to  take 
charge  of  said  claim  and  conduct  same  to  determination  in 
the  Courts,  if  necessary." 

This  was  duly  signed  by  the  parties  and  an  ex  parte 
order  entered  by  the  court  being  signed  by  a  judge,  directing 
the  attorney  to  proceed  to  collect  the  damages  by  suit  or  other- 
wise according  to  the  contract  and  approving  the  same.  Suit 
was  begun  December  23,  1912,  and  on  June  7,  1913,  was 
settled  by  the  payment  of  $199.65  funeral  expenses,  including 
the  undertaker's  charge,  and  $1,875.35  as  damages.  Of  this, 
the  administratrix  claims  to  have  paid  the  attorney  $937.68. 
and  she  prayed  that  such  payment  be  approved  and  that  she 
be  directed  to  pay  $57.50  for  services  of  such  attorney  rendered 
in  connection  with  the  administration  of  the  estate.  The 
guardian  resisted  by  asserting  that  the  order  of  the  court 
approving  the  contract,  being  ex  parte,  was  not  binding  on 
the  estate  or  those  entitled  thereto,  that  the  amount  agreed 
upon  and  alleged  to  have  been  paid  was  excessive,  unreason- 
able and  unconscionable,  and  objection  was  made  to  payment 
for  services  incident  to  the  administration  because  of  no  show- 
ing of  services  having  been  rendered  and  for  that  such  services 
were  not  in  behalf  of  the  administratrix  as  such.  A  demurrer 
on  the  ground  that  the  facts  alleged  in  the  resistance  were 
not  sufScient  to  obviate  the  contract  as  approved  by  the  court 
was  overruled  and,  the  cause  coming  on  for  trial,  the  adminis- 
tratrix waived  offering  any  evidence  in  support  of  her  appli- 
cation. The  guardian  adduced  the  evidence  of  three  witnesses 
and  the  administratrix  called  three  in  rebuttal.  The  decree 
denied  payment  of  $57.50  because  of  the  services  not  being 
rendered  for  the  administratrix  as  such  and  ''ordered  that  as 
to  the  Contract  of  Employment  by  the  Administratrix  of  W. 
C.  Strock  to  prosecute  the  claim  of  the  Estate  against  the 
Chicago,  Rock  Island  &  Pacific  Railway,  and  the  Order 
authorizing  and  approving  the  same,  which  was  entered  on  the 
19th  day  of  October,  1912,  remain  as  it  is  entered,  and  not 
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be  disturbed  or  modified.  And  Administratrix  is  allowed 
credits  for  fee  paid  to  said  W.  G.  Stroek  paid  thereunder  to 
wit:  Nine  Hundred  Thirty-Seven  and  50-100  Dollars 
($937.50).'' 

I.  In  her  resistance,  the  guardian  asked  that  the  order 
approving  the  contract  ''be  set  aside  and  cancelled  and  held 
for  naught"    Appellee  seems  to  think  this  was  essential  to 

the  consideration  of  the  issue  as  to  the  reason- 

1.    BXaCDTOBS 

AKD  ADMINI8-     ablcuess  of  the  expenses  incurred  for  services 

TRATOB8 :  au-  ^^ 

SSSe^.  wn-*"*  ^^  counsel,  and  the  language  of  the  decree 
toraey'^fM ':  indicates  that  such  may  have  been  the  view  of 
tm  p^rte  order.  ^^  district  court.  The  vicc  of  such  an  order 
is  that,  without  being  effective  other  than  as  advisory  to  the 
administratrix  individually,  it  may  and  often  does  serve  the 
purpose  of  deceiving  those  entitled  to  an  estate  into  believing 
that  the  compensation  thereby  approved  has  been  adjudicated 
against  them.  The  administratrix's  contract  employing  Stroek 
as  attorney  to  prosecute  the  action,  even  though  approved 
ex  parte  by  the  judge  or  court,  was  of  no  validity  as  against 
those  entitled  to  the  estate. 

The  powers,  duties  and  obligations  of  the  executor  or 
administrator  with  respect  to  the  estate  are  defined  and  limited 
by  the  will  or  statute.  He  has  no  implied  powers  beyond  those 
necessary  to  effectuate  the  powers  expressly  conferred.  In 
the  absence  of  testamentary  provisions  to  the  contrary,  he  is 
entitled  to  the  possession  of  all  personal  property  of  the  estate 
in  trust  for  the  purpose  of  settling  all  contracts,  claims  and 
obligations  of  decedent.  Without  interest  in  the  assets,  he  is 
without  i>ower  of  imposing  a  charge  on  them  by  any  new  and 
independent  contract,  unless  expressly  authorized  by  statute 
or  will,  even  though  it  be  for  the  benefit  of  the  estate.  Hayes 
V.  Shirk,  78  N.  E.  653;  May  v.  May,  7  Fla.  207,  68  Am.  D. 
431 ;  Pike  v.  Thomas,  62  Ark.  223,  54  Am.  St.  292 ;  Sunmer 
V.  WiUiams,  8  Mass.  162,  5  Am.  D.  83 ;  Davis  v.  French,  20 
Me.  21,  37  Am.  D.  36 ;  SmUh  v.  Brenn4m,  62  Mich.  349,  4  Am. 
St.  867;  Fletcher  v.  American  Trust  and  Banking  Co.,  Ill 
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Oa.  300,  78  Am.  St.  164,  201,  and  notes  in  which  cases  are 
collected.  And  such  is  the  rule  with  respect  to  the  employ- 
ment of  an  attorney  in  this  state.  Clark  v.  Sayre,  122  Iowa 
591. 

Of  course,  the  executor  or  administrator  may  at  his  dis- 
cretion contract  with  reference  to  necessary  matters  relating 
to  the  estate,  but  he  does  so  on  his  i>ersonal  responsibility, 
even  though  he  may  be  entitled  to  be  reimbursed  out  of  the 
funds  of  the  estate.  Being  without  power  as  administrator 
to  enter  into  a  new  or  independent  contract  in  behalf  of  the 
estate,  such  a  contract,  though  possibly  obligatory  on  her 
individually,  was  a  mere  nullity  as  against  the  estate  and  the 
order  of  court  was  ineffectual  to  vitalize  it.  Such  was  our 
conclusion  in  Rickel  v,  C.  R.  I.  cfe  P.  Ry.  Co.,  112  Iowa  148. 
The  order  should  have  been  disregarded  and  the  contract 
accorded  consideration  only  as  showing  the  employment  of 
counsel  by  the  administratrix  individually,  and  this  on  terms 
that  compensation  should  be  contingent  on  recovery. 

II.  Section  3415  of  the  Code  specifies  precisely  the  com- 
pensation an  executor  or  administrator  shall  receive  *'for  all 
the  ordinary  services '*  rendered  by  them.    In  addition  thereto, 

''such  further  allowances  as  are  just  and 
AND  ADMiNis-     rcasouablc  may  be  made  by  the  court  for 

TBATOUS :   ex-  ,       .  ,         ,  1 . 

traordinary        actual,  ucccssary  and  extraordmary  expenses 

expenses :  al-  .^        * 

lowance:  bur-    or  serviccs."    When  allowances  of  this  char- 
den  of  proof. 

acter  are  claimed,  these  should  be  specifically 
stated  to  the  end  that  the  court  may  know  the  services  for 
which  compensation  is  sought.  In  re  Carmody's  Estate,  163 
Iowa  463.  The  bare  fact  that  the  executor  or  administrator 
has  expended  money  for  legal  services  for  which  he  requests 
reimbursement  alone  does  not  entitle  him  thereto.  Nor  is  it 
enough  that  he  may  have  acted  in  good  faith  in  the  employ- 
ment of  counsel.  The  expense  incurred  must  appear  to  have 
been  "reasonable  and  just."  There  is  no  presumption  that 
they  are  such  and  as  the  executor  or  administrator  is  likely 
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to  be  more  familiar  therewith  than  those  taking  exception 
thereto,  the  burden  of  proof  is  upon  him,  whenever  the  right 
to  such  allowances  is  put  in  issue  by  objections  interposed,  to 
show  that  the  expenses  incurred,  as  in  employing  counsel, 
were  necessary  for  the  protection  of  the  estate  and  also  were 
reasonable  and  just.  8i.  John  v.  McKee,  2  Dem.  Sur.  (N.  T.) 
236 ;  Munden  v,  Bailey,  70  Ala.  63,  70.  Only  reasonable  com- 
pensation for  the  services  rendered  will  be  allowed  in  account- 
ing with  the  administrator  or  executor,  regardless  of  what  he 
may  have  paid.  In  re  Estate  of  Moore,  72  Cal.  335 ;  Fairhum 
V.  Fisher,  5  Jones  Eq.  (58  N.  C.)  385;  Porche  v.  Creditors  of 
the  Succession  of  Banks,  8  La.  Ann.  65 ;  Succession  of  Macariy, 
3  La.  Ann.  517 ;  Thomas  v.  Moore,  52  Oh.  St.  200 ;  Filbeck  v. 
Davies,  8  Col.  (Appeals)  320. 

III.  The  items  making  up  the  claim  for  $57.50  were 
specifically  stated,  but  many  of  them  on  their  face  did  not 
appear  to  involve  matters  necessarily  of  concern  to  the  estate 
and -none  were  self-explanatory.  To  illustrate,  the  first  was 
for  ' '  consultation  with  Mrs.  Ada  Munger  on  the  death  of  her 
husband  and  in  relation  to  estate  matters."  She  had  not  been 
appointed  administratrix  and  for  all  that  appears,  the  con- 
sultation may  have  pertained  to  her  individual  interests  only. 
The  next  item  relates  to  consultation  with  her  and  a  Mr. 
Sinon,  but  about  what!  Therein  is  included  the  preparation 
of  petition  for  letters  of  administration  and  a  talk  with  counsel 
for  the  former  administrator. 

These  and  other  items  may  have  been  sufficiently  specific 
to  meet  the  requirements  of  good  bookkeeping,  but  did  not  of 
themselves  indicate  either  their  necessity  to  the  estate  or  the 
reasonableness  or  justness  of  the  charges.  The  burden  was 
on  the  administratrix  to  so  prove,  and  having  failed  to  adduce 
any  evidence  thereon,  the  district  court  did  not  err  in  reject- 
ing these  items. 

lY.  The  necessity  of  employing  counsel  to  prosecute  the 
claim  for  damages  consequent  on  the  wrongful  death  of  deoe- 


: 
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(lent  was  coneeded,  the  only  issue  being  reasonableness  of  the 

compensation  to  be   allowed  counsel.     The 

8.  Executors  j    j«     i       j    xi_   ^  ^»  i_ 

AND  ADMINI8-     Tccord  discloscd  that  an  action  was  began, 

THATOR8  '    6X~ 

traordinary        issucs  joined  and  a  settlement  effected  as 

expenses : 

aHowed.  previously  Stated.    On  hearing,  the  adminis- 

tratrix '' waived  offering  any  evidence  in 
support  of  the  application."  The  guardian  objecting  might 
very  well  have  rested  here,  but  she  did  not  She  introduced 
the  testimony  of  three  attorneys,  reciting  to  each  the  naked 
facts  mentioned  above,  together  with  the  terms  of  settlement, 
and  that  compensation  was  to  be  contingent  on  recovery  in 
some  amount,  and  eliciting  the  estimate  of  each  as  to  reason- 
able value  of  the  services  rendered.  The  administratrix 
objected  on  the  ground  that  the  recital  did  not  include  the 
terms  of  the  contract,  the  fact  of  its  approval  by  the  court  and 
the  latter  had  not  been  set  aside.  Of  course,  these  matters 
were  immaterial,  but  the  first  witness  was  permitted  to  take 
them  into  consideration.  His  answer,  however,  was  without 
reference  thereto,  as  was  that  of  each  of  the  others,  and  each 
testified  that  reasonable  compensation  would  be  one-third  of 
the  amount  recovered.  The  administratrix  then  called  three 
witnesses  in  rebuttal,  each  of  whom  testified  that  the  contract 
entered  into  was  the  usual  contingent  fee  contract  and  two  of 
them  that  it  was  fair  and  reasonable.  On  cross-examination, 
one  of  the  witnesses,  by  including  facts  not  appearing  of 
record,  thought  one-half  of  the  recovery  reasonable.  Such  is 
the  record,  and  we  are  of  opinion  that  it  discloses  no  contro- 
versy, but  that  one-third  of  the  recovery  would  be  reasonable 
compensation  for  the  services  actually  rendered  in  the  circum- 
stances disclosed.  It  may  be  that  such  a  contract  is  usual, 
but  the  matter  for  the  court  to  determine  was  the  reasonable 
value  of  the  services  actually  rendered  in  behalf  of  the  estate 
in  view  of  the  circumstance  that  compensation  was  contingent 
on  success,  regardless  of  other  conditions  of  the  agreement 
between  counsel  and  client.  The  administratrix  made  no 
showing  of  what  services  were  rendered  save  the  bare  recital 
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shave  or  as  to  the  reasonable  value  thereof  except  as  stated, 
and  we  necessarily  must  rely  on  the  proof  thereon  adduced  by 
the  objecting  guardian.  It  follows  that  the  court  erred  in 
allowing  to  the  administratrix  for  services  of  counsel  more 
than  one-third  of  the  amount  recovered  from  the  railroad  com- 
pany. With  this  modification,  the  order  of  the  court  will  be 
aflSrmed. — Modified  and  Affirmed. 

All  the  justices  concur. 


H.  J.  Blessing,  Appellee,  v.  Chicago,  Bock  Island  &  Pacifig 

Bailway  Company,  Appellant. 

0ABBIBB8:     KegUgence— Insoillciaiit  Idng— Brldsncd  to  BupporL 

1  The  evidence  on  a  charge  of  negligence  in  failing  to  properly 
ice  a  car  of  perishable  freight  from  Muscatine  to  Kansas  City 
reviewed,  and  held  to  sustain  a  charge  of  negligence. 

0ABBZEB8:    Delay— Shipment  by  Particular  Trails— Ordinary  Time 

2  — ^Kegllgenca.  The  fact  that  the  carrier,  under  its  contract,  was 
not  bound  to  ship  by  any  particular  train  did  not  release  it 
from  the  obligation  to  ship  with  reasonable  promptness.  The 
record  in  the  instant  case  and  the  fact  that  the  time  consumed  by 
the  shipment  was  double  the  ordinary  time  held  to  afford  suiA- 
cient  support  for  the  finding  of  negligent  delay. 

WITNESSES:     Orosg-ETamfnation— Matters  Germane  to  Direet  fis- 

3  amination.  It  is  entirely  fit  and  proper  to  bring  out  on  cross- 
examination  testimony  germane  to  the  direct  examination  when 
such  testimony  would  have  been  admitted  as  competent  and 
material  had  the  cross-examiner  called  the  witness  as  his  own. 

Appeal  from  Muscatine  District  Court. — Hon.  A.  P.  Barker, 

Judge. 

Tuesday,  January  19,  1915. 

Action  at  law  to  recover  damages  for  injury  to  a  ship- 
ment of  goods  while  in  the  possession  of  defendant  as  a  com* 
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mon  carrier.  Verdict  and  judgment  for  plaintiff  and  defend- 
ant appeals. — Affirmed. 

P.  W.  Sargent,  Pepper  &  Stafford,  and  J.  H.  Johnson, 
for  appellant 

/.  P.  Devitt,  for  appellee. 

Weaver,  J. — The  plaintiff  is  producer  and  shipper  of 
vegetables  at  Muscatine,  Iowa.    In  his  petition  he  avers  that 
on  October  2,  1911,  he  delivered  to  defendant,  a  common 
1    clrbiibs  •         carrier,  a  carload  of  vegetables  for  transporta- 
fnfute^t         ^^^^  *^  Kansas  City,  Missouri;  that  the  de- 
dence"  to 'sup-     feudaut  was  advised  by  him  of  the  perishable 
^^*'  character  of  the  shipment  and  undertook  to 

keep  the  same  properly  iced  and  to  deliver  it  at  its  destination 
with  reasonable  dispatch,  but  in  violation  of  its  duty  defendant 
failed  to  keep  said  car  properly  iced  and  did  not  deliver  it 
at  Kansas  City  within  a  reasonable  time  and  by  reason  thereof 
the  goods  so  shipped  were  injured  to  plaintiff's  damage  in 
the  sum  of  $6J.7.10,  for  which  he  demands  a  recovery.  In 
answer  the  defendant  denies  any  neglect  or  failure  on  its 
part  in  icing  or  transporting  the  car.  In  a  second  count 
defendant  further  answers  that  plaintiff  delivered  the  car 
loaded  and  with  locked  doors  and  defendant  had  no  knowledge 
of  its  contents  except  as  stated  by  the  plaintiff,  and  that  the 
shipment  was  accepted  under  a  written  contract  by  which  it 
was  not  to  be  bound  to  transport  the  same  by  any  particular 
train  or  in  time  for  any  particular  market,  and  that  under 
said  contract  the  car  was  in  fact  kept  under  proper  refrigera- 
tion and  delivered  within  reasonable  time  at  Kansas  City.  In 
a  third  count  the  foregoing  allegations  were  repeated  and  it 
is  further  alleged  that  by  the  terms  of  the  written  contract 
for  shipment,  plaintiff  agreed  that  all  claims  for  loss  or 
damage  of  the  kind  asserted  in  this  action  must  be  made  in 
writing  to  the  carrier  within  four  months  after  the  delivery 
of  the  property,  and  if  not  so  presented  defendant  should  not 
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be  held  liable  thereon.  It  is  further  alleged  that  defendant 
delivered  the  ear  at  KanRas  City  on  October  5,  1911,  and 
plaintiff  did  not  file  any  claim  in  writing  or  in  any  other 
manner  for  his  alleged  damages  until  April,  1912,  and  that  his 
right  of  action  thereon,  is  therefore  barred. 

Upon  these  issues  there  was  a  trial  to  jury  which  returned 
a  verdict  for  plaintiff  for  $429.18.  Defendant's  motion  for 
new  trial  was  denied  and  from  judgment  on  the  verdict  it 
appeals. 

I.  A  special  interrogatory  whether  the  car  had  been 
properly  iced  by  the  defendant  was  submitted  to  the  jury  at 
defendant's  request  and  answered  in  the  negative.  It  is  now 
argued  that  this  special  finding  is  without  any  support  in  the 
evidence  and  shows  such  bias  or  prejudice  on  the  part  of  the 
jury  that  a  new  trial  should  be  granted. 

It  is  very  doubtful,  to  say  the  least,  whether  a  party 
having  procured  the  submission  of  an  interrogatory  to  a  jury 
and  being  disappointed  in  the  answer  returned  can  be  heard 
to  say  there  was  no  evidence  on  which  to  base  the  finding.  But 
passing  that  point  we  are  clearly  of  the  opinion  that  the  record 
does  disclose  testimony  on  which  the  special  finding  may  be 
sustained.  Plaintiff's  testimony  tends  to  show  that  upon 
opening  the  car  after  its  arrival  at  Kansas  City  the  vegetables 
appeared  to  have  been  heated  and  thereby  materially  injured. 
According  to  his  showing  the  car  was  delivered  at  the  switch 
or  loading  track  for  his  use  on  the  morning  of  October  1, 1911, 
and  the  loading  finished  by  him  about  noon  or  very  soon  there- 
after on  October  2nd.  He  further  swears  that  he  billed  the 
car  out  not  later  than  2 :30  P.  M.  of  that  day  and  it  is  admitted 
that  defendant  had  a  train  leaving  Muscatine  for  Kansas  City 
at  5 :57  P.  M.,  on  which  a  car  of  such  freight,  if  ready,  might 
have  been  taken.  It  is  true  the  defendant's  witnesses  testify 
the  car  was  not  billed  until  5 :55  P.  M.,  too  late  for  the  train 
mentioned,  and  it  was  sent  out  on  the  next  train  leaving 
Muscatine  at  10 :13  P.  M.  of  the  same  day,  but  the  issue  thus 
raised  was  manifestly  one  for  the  jury.    The  last  mentioned 
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train  reached  Eldon  at  10:10  A.  M.  of  October  3rd  where 
plaintiff's  car  was  set  out.  The  car  was  there  re-iced  and 
remained  in  the  Eldon  yard  until  the  next  train  leaving  for 
Kansas  City  at  9:05  P.  M.  of  October  3rd  and  arriving  at 
Trenton,  Missouri,  at  8 :35  A.  M.  of  October  4th.  Leaving  the 
last  named  station  at  10 :05  A.  M.  of  the  same  day  it  reached 
Kansas  City  at  8 :05  P.  M.  and  at  7 :00  A.  M.  of  the  following 
day,  October  5th,  it  was  placed  at  the  team  track  in  the  rail- 
way yards  where  it  could  be  unloaded.  When  opened  up  at 
the  team  track  defendant's  witnesses  say  the  refrigerator  was 
still  two-thirds  full  of  ice.  It  appears,  however,  that  after 
placing  the  car  in  position  to  be  loaded  on  October  Ist  until 
sometime  during  the  day  or  evening  after  it  arrived  in  Eldon 
on  October  3rd  the  car  was  not  re-iced.  At  the  lowest  calcula- 
tion there  were  at  least  four  or  five  hours  after  the  car  was 
billed  and  before  it  left  Muscatine.  According  to  plaintiff's 
testimony  the  time  was  more  than  seven  hours,  and  either  case 
would  seem  to  have  afforded  a  fair  opportunity  for  re-icing 
but  this  was  not  done  until  the  car  reached  Eldon  where  it 
required  5,000  pounds  to  fill  the  refrigerator.  Defendant's 
agent  at  Muscatine  was  a  witness  on  the  trial  and  being  asked 
by  defendant  why  the  opportunity  was  not  improved  to  ice  the 
car  there  said,  ''I  am  not  prepared  to  say.  I  don't  know  the 
condition  of  the  ice.  I  rather  think  our  ice  was  rather  low. 
I  don't  believe  we  had  any  on  hand."  The  testimony  of  the 
agent  at  Eldon  that  he  filled  the  refrigerator  to  its  full 
capacity  and  the  fact  that  on  arriving  at  Kausas  City  there 
was  still  a  fair  supply  of  ice  tends  fairly  to  show  that  the  car 
was  reasonably  well  refrigerated  over  that  portion  of  its 
course,  but  it  is  by  no  means  clear  that  such  was  the  case 
during  the  period  prior  to  the  icing  at  Eldon.  On  the  con- 
trary we  think  the  record  is  sufiScient  to  sustain  a  finding  that 
the  shipment  from  Muscatine  to  Eldon  was  not  ''under  full 
ice"  as  the  contract  required.  If  iced  at  all  at  Muscatine  it 
must  have  been  before  the  car  was  placed  on  the  loading  track 
for  plaintiff's  use  on  the  morning  of  October  Ist  and  it  was 


i 


train:  ordi- 
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negligence. 
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not  re-iced  until  sometime  between  the  arrival  at  Eldon  at 
10 :10  A.  M.  of  October  3rd  and  the  departure  therefrom  at 
9K)5  P.  H.  of  that  day.  The  failure  so  to  do  has  a  very 
natural  explanation  in  the  fact  stated  by  the  agent  that  the 
company's  supply  of  ice  at  Muscatine  was  low  or  exhausted. 
There  was  no  error  in  the  trial  court's  refusal  to  grant  a  new 
trial  because  of  the  special  finding. 

II.  There  was  also  sufBcient  evidence  to  take  to  the  jury 
the  issue  upon  plaintiff's  claim  of  unreasonable  delay  in 
transporting  the  car  to  Kansas  City.  The  evidence  tends  to 
2   CAutiiRs-  de-    ®^^^  *^**  under  ordinary  conditions  a  ship- 

{yi/iScSS*  ^®^*  ^*  **"«  *^d  from  Muscatine  ought  to 
time V  reach  its  destination  in  twenty-four  hours.  If, 
therefore,  plaintiff  is  to  be  believed,  the  car 
was  delivered  to  the  defendant  company  for  transportaticm  in 
time  for  the  5 :57  train  on  the  afternoon  of  October  2nd,  and 
it  ought  to  have  arrived  in  Kansas  City  not  later  than  the 
train  due  there  at  8 :05  P.  M.  of  October  3rd,  but  it  did  not 
in  fact  arrive  until  twenty-four  hours  later.  It  may  be  con- 
ceded that  defendant  did  not  contract  to  take  the  car  by  any 
particular  train  but  it  was  still  bound  to  act  in  the  premises 
with  reasonable  promptness,  and  whether  it  did  so  act  was  a 
question  of  fact  for  the  jury. 

III.  As  already  stated,  the  defendant  pleads  that  it  had 
a  written  contract  with  plaintiff  by  which  all  claims  for 
damages  to  the  shipment  must  be  filed  with  defendant's  agent 
at  the  place  of  shipment  or  at  place  of  destination  within  four 
months,  and  that  the  claim  in  suit  was  not  in  fact  presented 
until  long  after  that  period  had  expired.  The  alleged  contract 
is  not  embodied  in  the  answer  or  in  the  brief  but  the  answer 
pleads  it  by  reference  to  ''Exhibit  B."  The  exhibit  thus 
designated  appears  to  be  a  freight  bill  and  the  alleged  agree- 
ment is  not  found  therein.  But  assuming  that  there  was  a 
contract  of  that  kind  there  was  evidence  tending  to  show  that 
the  claim  was  presented  within  less  than  four  months  from 
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the  time  of  shipment  and  the  question  was  fairly  submitted  to 
the  jury. 

IV.  Error  is  assigned  upon  the  ruling  of  the  trial  court 
permitting  the  cross-examination  of  the  defendant's  agent  at 
Muscatine,  in  the  course  of  which  was  made  the  statement 
8    wiTNESBBs  •       before  referred  to,  that  the  defendant  was  out 

tfon^~manm'  ^*  ^^  ^^  ^^^  ^^^  supply  was  low  at  Muscatine 
jM^ane  to  ^^  ^^  ^^^  ^^^  ^^^  ^^  waiting  in  the  yards 
examinatioo.  ^^^  ^j^^  train  to  which  it  was  to  be  attached. 
We  are  inclined  to  the  view  that  the  cross-examination 
was  not  unduly  extended.  The  witness  had  been  examined  in 
chief  concerning  the  time  when  the  car  was  billed  out  and  the 
reasons  why  it  could  not  have  been  sent  out  with  the  earlier 
train,  and  among  other  things  said,  ' '  If  the  car  going  on  that 
train  had  to  be  re-iced  at  Eldon  it  would  be  necessary  to 
delay  the  train  there  or  to  hold  the  car  over  to  the  next  train. " 
On  cross-examination  he  was  asked,  ''There  was  no  reason 
why  that  car  could  not  have  been  fully  iced  here  as  long  as 
you  had  that  delay,  and  rushed  on  through  to  Kansas  City  f ' ' 
It  was  to  this  question  the  witness  answered  as  we  have 
already  quoted.  It  appears  to  be  entirely  germane  to  the 
direct  testimony.  Moreover,  neither  the  question  nor  answer 
is  shown  to  have  been  objected  to  and  no  exception  was  saved. 
In  any  event  the  matter  thus  elicited  was  competent  and  ma- 
terial testimony  which  would  have  been  admitted  had  plaintiff 
made  him  a  witness  in  his  own  behalf,  and  we  should  be  very 
slow  to  reverse  the  judgment  and  order  a  new  trial  for  no 
better  reason  than  that  such  facts  were  drawn  out  on  a  cross- 
examination  of  the  witness  when  testifying  for  defendant. 

Other  questions  suggested  in  the  assignment  of  error  have 
not  been  argued.  No  sufficient  reason  appearing  for  granting 
a  new  trial  the  judgment  of  the  district  court  is — Affirmed, 

Ladd,  Preston  and  Evans,  JJ.,  concur. 


! 
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Oeobqe  C.  Chadima,  Appellee,  v.  J.  M.  Kovar,  Appellant. 

APPEAL  AKD  EBSOB:    Afwlgmneiit  of  Error— Sufflciency  of.    Each 
1    MBi^ment  of  error  should  be  sufficient  in  itself  to  disclose  the 
propositioii  which  appellant  desires  to  present. 

JTWQMJSNT:    Botwoon  Whom  CkmcliulTO.    A  judgment  is  not  evi- 
2y6  denee  of  the  truth  of  any  fact  therein  adjudicated  except  as 
between  the  parties  thereto  and  their  privies. 

PBINCIPLE  APPLIED:  Plaintiff  accused  defendant  of  tam- 
pering with  a  jury  trying  a  case  in  which  plaintiff  was  defend- 
ant, on  account  of  which  wrongful  act  the  jury  was  discharged 
with  consequent  expense  and  damage  to  the  plaintiff.  To  prove 
the  said  wrongful  act  by  defendant,  plaintiff  offered  in  evidence 
certified  copies  of  the  district  court  record  showing  the  filing  of 
an  information  against  defendant  for  contempt  in  interfering 
with  the  said  jury,  the  judgment  of  conviction  thereon  and  that 
the  defendant  therein  (and  herein)  had  paid  the  fine  assessed. 
Held,  error. 

DAMAOE8:     Finding   of  Malice — ^Exemplary  Damages,   Bight   to. 

3  Exemplary  damages  do  not  flow  to  plaintiff  as  a  matter  of  law 
upon  the  finding  of  the  element  of  malice  by  the  jury.  In  the 
absence  of  statute,  the  allowance  is  purely  discretionary  with 
the  jury. 

IKSTBUO^ONS:     Giving  Correct  and  Incorrect  Bnle — ^Effect.    In- 

4  structions  announcing  the  correct  and  incorrect  rule  on  the 
same  proposition  are  prejudicial. 

PBINCIPLE  APPLIED:  In  instant  case,  the  instructions  in 
one  paragraph  directed  that  the  jury  ''should,"  if  it  found 
malice,  award  exemplary  damages  and  in  another  paragraph 
announced  the  correct  rule.    Held,  prejudicial. 

PLEADINO:      Affirmation— Denial— Burden    of    Proof.     He    who 

5  affirms  must  prove. 

PBINCIPLE  APPLIED:  Plaintiff  sues  defendant  for  wrong- 
fully tampering  with  a  jury,  causing  its  discharge  with  result- 
ing damage  to  plaintiff.    Defendant  pleads  another  party  did  the 
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tampering.     Held,  thia  state  of  pleading  did  not  in  the  least 
lessen  plaintiff's  burden  of  proof. 

JUDOMENT:    Between  Wbom  OondaslTe. 
2,6 

TBIAL:    Admlssioiui  of  Beoord— Aflsnmptlon  of  Fact  by  Court.    An 
7    admission  of  record  that  will  authorize  the  court  to  assume  the 
truth  of  a  matter  in  issue  must  be  as  broad  as  the  pleading. 

PRINCIPLE  APPLIED:  Plaintiff  in  instant  case  was  defend- 
ant in  an  action  that  was  being  tried.  Defendant  in  instant 
case  tampered  with  the  jury  in  the  former  case  in  the  interest 
of  plaintiff's  adversary  in  that  case.  This  caused  the  discharge 
of  the  jury.  Plaintiff  in  instant  case  claimed  his  attorney  fees 
were,  by  said  wrongful  act,  rendered  useless,  together  with  cer- 
tain other  personal  expenses.  During  the  trial  it  was  admitted 
that  "the  compensation  for  two  attorneys  for  four  days  is 
reasonably  worth  $50  per  day."  Held,  not  to  authorize  the 
court  to  assume  that  if  plaintiff  was  entitled  to  recover  he 
should  recover  this  amount,  as  the  admission  did  not  reach  the 
question  of  the  ''necessity"  for  such  ezx>ense  or  that  the  attor- 
neys' services  were  wholly  lost  to  plaintiff  by  reason  of  the 
continuance. 

Appeal  from  Cedar  Rapids  Superior  Court. — ^HoN.  C.  B.  Rob- 
bins,  Judge. 

Tuesday,  January  19,  1915. 

Action  at  law  to  recover  damages.  Judgment  for  plain- 
tiff and  defendant  appeals.  The  material  facts  are  stated  in 
the  opinion. — Reversed. 

Ranch  &  Messer,  and  Jamison,  Smyth  &  Hann,  for 
appellant. 

RenUey  &  Calkins,  for  appellee. 

Weaver,  J. — The  plaintiff  states  that  he  was  defendant 
in  an  action  for  slander  brought  against  him  by  one  Reverend 
Joseph  Balcar  in  the  district  court  of  Johnson  county,  Iowa, 
and  when  the  same  came  on  for  trial  and  the  jury  had  been 
duly  impanelled  to  try  the  cause  and  trial  had  proceeded  for 
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seyeral  days,  the  defendant  herein  wrongfully  and  maliciously 
tampered  with  two  of  the  jurors  in  favor  of  said  Balcar  and 
that  because  of  such  wrongful  acts  on  his  part  the  court  dis- 
charged the  jury  and  continued  the  case,  thereby  putting  the 
plaintiff  herein  (defendant  in  the  case  mentioned)  to  great 
trouble  and  expense,  when  but  for  such  wrongful  acts  the 
case  would  then  have  soon  been  disposed  of  and  such  loss  and 
expense  would  have  been  avoided.  In  a  second  count  of  this 
petition,  the  same  matter  is  re-stated,  and  it  is  further  alleged 
that  by  reason  of  defendant's  said  wrong  plaintiff  was  put 
to  a  large  additional  cost,  including  attorneys'  fees  and  per- 
sonal expenses.  The  episode  in  the  Balcar  case,  out  of  which 
this  claim  has  grown,  occurred  in  February,  1911.  Attached 
to  the  petition  is  a  bill  of  particulars  beginning  with  April  5, 
1911,  down  to  November,  1911,  made  up  of  charges  for  numer- 
ous trii)s  to  Iowa  City  and  other  places  and  expenses  thereof, 
telephone  bills,  '' correspondence  made  necessary"  by  several 
continuances  and  attorneys'  fees  paid,  making  an  aggregate 
of  $206.50,  all  of  which  charges  accrued  after  the  case  of 
Balcar  v.  Chadima  had  been  continued.  A  further  charge  is 
made  of  $285  for  the  additional  expenses  mentioned  in  the 
second  count  of  the  petition,  all  arising  before  defendant's 
wrongful  act  but  made  unavailing  because  of  the  interruption 
of  the  trial  in  that  case.  The  answer  so  far  as  it  need  here  be 
considered  is  a  denial  of  the  petition  and  all  the  claims  therein 
made.    The  jury  found  for  the  plaintiff  in  the  sum  of  $346. 

I.  Many  errors  are  assigned  upon  the  admission  and 
exclusion  of  evidence  by  the  trial  court.  In  nearly  every 
instance,  however,  the  assignment  does  not  state  or  show  what 
1  Appeal  and  ^  *^®  alleged  error  of  which  complaint  is 
mfnt^of^erew:  Di*^de  except  by  a  mere  reference  to  the 
Buffldency  ot  abstract,  thus  making  it  necessary  for  this 
court  to  read  the  abstract  to  ascertain  the  nature  and  point  of 
appellant's  objection.  It  has  often  been  held  that  such  an 
assignment  of  error  is  insu£5cient  and  that  each  assignment 
should  be  sufficient  in  itself  to  disclose  the  proposition  which 
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appellant  desires  to  press  upon  this  court's  attention.  Adher- 
ing to  this  rule,  we  shall  pass  the  rulings  on  evidence  without 
consideration,  except  in  a  single  instance  which  we  shall  dis- 
cuss because  of  its  bearing  upon  the  correctness  of  one  of  the 
trial  court's  instructions  which  is  challenged  by  the  appellant. 

The  plaintiff  was  allowed  over  defendant's  objection  to 
show  that  while  the  case  of  Balcar  v.  Chadima  was  being  tried 
to  a  jury  in  the  district  court  of  Johnson  county,  the  pro- 
ceeding was  interrupted  by  a  complaint  that 
'  between  *whom    the  jury  or  some  of  its  members  had  been 

approached  by  the  defendant  herein  on  behalf 
of  Balcar,  and  because  thereof  the  jury  was  discharged  and 
the  cause  continued.  Over  like  objections  he  was  also  per- 
mitted to  introduce  certified  copies  of  proceedings  in  the  dis- 
trict court,  showing  that  an  information  had  been  filed  therein 
charging  the  defendant  in  this  case  with  contempt  because 
of  his  alleged  interference  with  the  jury  as  above  recited, 
and  that  upon  the  hearing  of  the  contempt  proceedings  he 
had  been  found  guilty  and  adjudged  to  pay  a  fine  of  $25.00 
and  that  he  had  paid  the  fine.  The  competency  and  materiality 
of  this  testimony  was  contested  at  every  available  opportunity. 
The  objection  to  the  introduction  of  the  district  court  record 
showing  the  contempt  proceedings,  the  assessment  of  a  fine 
and  its  payment  should  have  been  sustained.  There  are  few 
rules  better  settled  than  that  a  judgment  is  not  evidence  of 
the  truth  of  any  fact  therein  adjudicated,  except  as  between 
the  parties  thereto  and  their  privies.  The  plaintiff  in  this 
case  was  not  a  party  to  the  contempt  proceedings  and  had  no 
interest  therein  other  than  was  had  by  every  citizen  of  the 
jurisdiction.  As  between  him  and  this  defendant  that  judg- 
ment determined  no  question  whatever — and  this  is  true  even 
though  the  judgment  had  been  rendered  upon  a  plea  of  guilty. 
Martin  v,  Blattner,  68  Iowa  286,  292;  Crawford  v.  Bergen, 
91  Iowa  675 ;  Corhley  v.  Wilson,  71  111.  209 ;  Clark  v.  Irvin, 
9  Ohio  131 ;  Doyle  v.  Gore,  15  Mont.  212. 

If  a  judgment  is  admissible  at  all  upon  any  question  of 
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fact  inToIved  therein,  it  is  conclnsive,  and  if  because  of  lack 
of  identity  of  parties  it  is  not  conclusive,  it  is  then  not  even  a 
circumstance  which  the  jury  may  consider  on  that  point. 
Bethlehem  v.  Watertawn,  51  Conn.  490,  494 ;  State  v.  Brad- 
i\ach,  69  Conn.  212. 

It  follows  that  the  fact  of  the  contempt  proceisdings  and 
of  the  judgment  or  finding  entered  therein  were  inadmissible, 
and  the  court  erred  in  overruling  the  objection  thereto. 

For  the  reasons  already  stated,  we  shall  not  further  con- 
sider the  questions  of  evidence  raised  by  counsel.  We  may 
say,  however,  that  a  general  reading  of  the  record  indicates 
that  plaintiff  was  allowed  to  roam  so  far  afield  in  proof  of 
his  right  to  recover  that  it  is  at  least  very  doubtful  whether 
the  damages  claimed,  or  some  of  them,  were  not  too  remote  to 
be  recoverable.  In  view  of  the  condition  of  the  record  and 
the  probability  that  an  observance  of  what  we  have  to  say 
in  the  next  paragraph  concerning  the  instructions  given  by 
the  court  will  obviate  these  grounds  of  criticism  when  the 
issues  are  again  tried,  we  think  it  unnecessary  to  be  more 
specific. 

II.  In  the  second  paragraph  of  its  charge,  the  court  told 
the  jury  that  the  fact  that  the  case  of  Balcar  v.  Chadima  was 
continued  because  of  an  attempt  to  influence  the  jury  and 
damaobb*  ^^^^  defendant  herein  was  adjudged  guilty 

malice:  «-        thereof  had  been  established  without  conflict 
dama^ :  ^f  evidence,  and  if  the  jury  should  find  that 

right  to.  ^^  g^j^  wrongful  act  of  defendant  was  the 

cause  of  the  continuance  of  the  case  and  plaintiff  was  thereby 
injured,  then  he  was  entitled  to  a  verdict  for  compensatory 
damages.    To  this  instruction  the  court  added : 

**  And  if  you  further  find  from  the  evidence  that  the  acts 
of  said  Eovar  in  attempting  to  influence  the  jurors  in  said 
cause  were  wilful  or  malicious,  then  you  should  award  the 
plaintiff  such  further  reasonable  sum,  not  exceeding  $500,  as 
you  find  from  the  evidence  he  should  be  awarded,  as  exemplary 
damages.'' 
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To  this  direction  it  is  objected  that  the  plaintiff  in  an 
action  for  damages  is  not  entitled  to  exemplary  damages  as 
a  matter  of  law,  even  though  the  jury  should  find  the  act  com- 
plained of  was  malicious.  The  exception  is  well  taken.  Unless 
the  action  be  one  in  which  by  statute  plaintiff  is  entitled  to 
exemplary  damages,  the  question  whether  any  shall  be  assessed 
and  the  reasonable  amount  thereof  is  for  the  jury  to  decide. 
Goodenough  v.  McOrew,  44  Iowa  670;  Eoot  v.  Sturdivimi,  70 
Iowa  55. 

The  instruction  in  this  case  made  it  obligatory  upon  the 
jury  to  award  such  damages  in  case  they  found  for  the  plain- 
tiff and  further  found  that  the  act  complained  of  was  mali- 
4.  iNBTBucTioNs '    ^ious.  Thc  eTTOT  related  to  a  material  proposi- 
£d^nco?rect*    *^^^  *^^  ^^  clearly  prejudicial.     It  should 
role:  effect.       y^  noted,  howcvcr,  that  in  another  part  of 

the  charge  the  court  gave  the  jury  the  correct  rule  upon 
exemplary  damages,  but  the  best  which  can  be  said  is  that 
the  charge  is  in  this  respect  made  contradictory  and  con- 
fusing. 

In  the  first  paragraph  of  the  charge,  the  court  stated  the 
general  proposition  of  fact  which  must  be  established  to  allow 
a  recovery  by  plaintiff  to  be  that  the  defendant  meddled  with 
the  jurors  in  the  Balcar  case  and  because  thereof  the  district 
court  continued  the  cause  and  that  plaintiff  suffered  damage 
in  consequence.  In  the  tenth  paragraph  the  jury  were  further 
instructed  as  follows: 

**The  burden  of  proof  is  upon  the  plaintiff  to  establish 
by  the  greater  weight  or  value  of  the  evidence,  which  does  not 
necessarily  mean  the  greater  number  of  witnesses,  the  proposi- 
tion set  forth  in  Instruction  No.  1  herein.    The 
affirmation  of     burden  of  proof  is  upon  the  defendant  to 

action  *   dp* 

nini :  burden       establish  in  a  like  manner  that  the  contin- 

of  proof.  •  -Tfc  1  i^-i 

uance  granted  in  the  cause  of  Balcar  v.  Chad- 
ima  was  not  due  to  the  act  of  the  defendant,  but  that  the  same 
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was  caused  in  whole  or  in  part  by  the  act  of  one  Louis  Wokoun, 
acting  independently  and  not  in  concert  with  the  defendant." 

In  explanation  of  the  latter  clause  of  the  quoted  instruc- 
tion, we  may  say  that  defendant  pleaded  and  sought  to  show 
that  the  continuance  of  the  Balcar  case  was  ordered  wholly  or 
in  part  because  of  a  wrongful  interference  with  the  jury  by 
one  Wokoun. 

The  objection  to  this  paragraph  that  it  erroneously  casts 
upon  the  defendant  the  burden  of  proof  must  be  sustained. 
The  affirmative  of  the  charge  against  the  defendant  was  at  all 
times  upon  the  plaintiff  and  the  fact  that  defendant  sought  to 
show  that  the  fault  with  respect  to  the  continuance  was  the 
conduct  of  another  and  different  person  did  not  lessen  the 
plaintiff's  burden  of  proof  or  impose  upon  defendant  the 
burden  of  showing  that  it  was  not  due  to  his  act.  This  is  an 
elementary  proposition  and  requires  no  citation  of  authorities. 

The  court  also  instructed  the  jury  as  follows : 

"You  are  instructed  that  the  transcript  of  the  order  of 
the  District  Court  of  Johnson  County,  whereby  the  case  of 
Balcar  v.   Chadima  was  continued,  states  as  follows:     'It 

appearing  to  the  Court  that  an  effort  has  been 

2,6.  Judgmbnt:  j     x     x  -xi.  xi.      •  •      ^t_«  'x 

between  whom    made  to  tamper  with  the  jury  m  this  case,  it 

is  ordered  that  the  jury  be  discharged  .  .  . 
and  you  are  instructed  that  such  order  is  a  verity  and  cannot 
be  contradicted  in  this  case  as  to  the  reason  for  the  Court 
continuing  said  cause.  And  you  are  further  instructed  that 
said  transcript  further  shows  certain  proceedings  in  the  case 
of  the  State  of  Iowa  v.  J.  M.  Kovar,  and  you  are  instructed 
that  the  judgment  of  the  Court  in  said  case  is  also  a  verity 
and  cannot  be  contradicted  in  this  case.'  " 

The  giving  of  this  instruction  is  objected  to  upon  the 
same  grounds  which  are  urged  against  the  introduction  in 
evidence  of  the  transcript  of  the  district  court  proceedinofs. 
For  the  reasons  already  stated  by  us  in  holding  that  such 
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evideBce  was  not  admissible,  the  exception  taken  to  the  instmc- 
tion  most  be  sustained.  Further  discussion  of  the  law  bearing 
upon  this  proposition  is  unnecessary. 

Finally,  upon  the  subject  of  damages  the  jury  were 
directed  as  follows: 

''If  your  verdict  should  be  for  the  plaintiff,  you  should 

allow  him  as  his  damages,  if  you  find  he  is 

BioDB  of  rec-      entitled  to  actual  damages  and  more  than 

ord :  assump-  .      i   i  <■  *  a^^^^  ^^    .        .  * 

tion  of  fact      nominal  damages,  the  sum  of  $280.00,  together 

by  court. 

with  interest  thereon  from  the  17th  day  of 
February,  1912." 

The  first  effect  of  this  instruction  would  seem  to  be  to 
eliminate  plaintiff's  claim  to  recover  damages  alleged  to  have 
accrued  after  the  continuance  of  the  case  of  Balcar  v.  Chadima 
and  is  a  ruling  of  which  defendant  cannot  complain,  but  the 
objection  urged  is  that  the  trial  court  also  assumed  and  told 
the  jury  as  a  matter  of  law  that  if  plaintiff  was  entitled  to 
recover  anything  more  than  nominal  damages  his  damages 
must  be  assessed  at  $280.  The  instruction  cannot  be  approved. 
It  is  true  that  in  the  course  of  the  trial  it  had  been  agreed 
or  admitted  that  ''the  compensation  for  two  attorneys  for 
four  days  trial  is  reasonably  worth  fifty  dollars  per  day,"  but 
this  falls  far  short  of  an  agreement  that  «uch  attorneys'  fees 
were  a  reasonable  or  necessary  expense,  or  that  the  expense 
so  incurred  or  money  so  paid  was  to  that  extent  lost  to  the 
plaintiff  because  of  any  act  on  the  part  of  the  defendant,  or 
that  if  plaintiff  was  found  entitled  to  a  verdict  his  recovery 
should  be  assessed  on  that  basis.  From  the  mere  fact,  if  it  be 
proved,  that  defendant's  wrong  caused  a  continuance  of  the 
case,  it  certainly  does  not  follow  as  a  matter  of  law  that 
plaintiff  was  damaged  to  the  extent  of  all  his  attorneys'  fees 
and  personal  expenses  for  that  term  of  court.  If  the  court 
believed  there  was  evidence  in  the  record  justifying  any 
recovery  by  the  plaintiff,  the  amount  thereof  should  have  been 
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left  to  the  jury  under  proper  instmctiong  for  its  guidance. 
See  Salinger  v.  Telegraph  Co.,  147  Iowa  484,  491. 

Other  questions  have  been  argued,  but  the  conclusions 
abeady  announced  are  sufficient  to  dispose  of  the  appeal.  For 
the  reasons  stated,  a  new  trial  is  awarded  with  costs  to  the 
appellant  and  the  cause  will  be  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. — Reversed. 

Deemer,  C.  J.,  Ladd,  Evans  and  Preston,  JJ.,  concur. 


John  Donnelly,  Appellee,  v.  Pt.  Dodge  Portland  Cement 

Corporation,  Appellant. 

MASTEB  AKB  8EBVANT:     "Safe  Place"— Keeping  PlAce  Safe— 
1    Ihity  to  llalntaln  Bules.    The  duty  of  the  master  in  relation  to 
his  servant  is: 

1.  To  furnish  a  reasonably  safe  place  to  work. 

2.  To  keep  and  maintain  such  place  reasonably  safe. 

3.  And  he  may  fail  in  this  duty  by  adopting  an  unsafe  method 
of  doing  his  work. 

PRINCIPLE  APPLIED:  Personal  injury.  Defendant  oper- 
ated cement  mill.  Bock  crusher,  400  feet  from  quarry,  was 
reached  by  an  inclined  track  over  which  cars,  operated  by  elec- 
tric power,  and  in  connection  with  a  ''dolly,"  conveyed  rock. 
The  "dolly"  ran  on  iron  rails  and  was  frequently  derailed,  in 
which  case  plaintiff  and  other  employees  replaced  it  on  the  rails, 
the  motive  power  being  by  custom  and  rule  turned  off  until  signat 
to  start  was  given.  The  men  replacing  the  "dolly"  being  down 
in  the  quarry  out  of  sight  of  the  engineer  at  the  crusher,  signal 
to  turn  on  the  power,  after  the  "dolly"  was  replaced,  was  first 
given  by  those  in  the  quarry  to  another  employee  stationed  at  a 
higher  altitude,  who  relayed  it  to  the  engineer  at  the  crusher. 
The  system  or  rule  for  signalling  was  by  motion  or  gestures  of 
the  hand  or  arm  of  the  man  at  the  "dolly."  At  the  time  of 
injury  the  power  was,  through  the  negligence  of  the  relay  man 
or  the  engineer,  mistakenly  turned  on,  and  plaintiff  was  injured. 
The  jury  could  have  found:  (1)  the  system  or  rule  for  signalling 
was  liable  to  be  uncertain  to  the  relay  man,  (2)  the  duty  to 
relay  such  signals  was  not  specially  entrusted  to  anyone,  (3)  no 
particular  care  was  taken  to  instruct  these  relay  men,  and  (4)  a 
^stem  of  signals  by  beUs  was  practical  and  safer.    Held,  though 


394  Donnelly  v.  Cbmsnt  Cobpobation.     [168  Iowa 

the  relay  man  and  th^  engineer  be  considered  fellow  servants 
of  plaintiff,  the  evidence  justified  a  finding  that  defendant  had 
failed  to  adopt  such  a  system  or  rules  of  carrying  on  the  business 
as  would  furnish  and  maintain  a  reasonably  safe  place  in  which 
to  work. 

MASTER  AND  8EBVANT:     Master's  Methods^-Onstomary  MMh- 

2  ods — Competency  of  Witnesses.  On  the  question  whether  due 
care  has  been  exercised  by  a  particular  master  in  carrying  on 
his  business,  testimony  as  to  the  customary  method  of  carrying 
on  such  business  is  competent,  and  exact  duplication  of  place, 
business  and  conditions  is  not  required.  It  is  suf&cient  if  the 
witness  speaks  of  such  sameness  of  situation  and  instrumentali 
ties  that  it  fairly  appears  that  the  danger  to  the  employee  is 
substantially  the  same,  and  that  his  safety  can  be  guarded  by  the 
same  safeguards. 

PRINCIPLE  APPLIED:  Defendant  adopted  a  ^rstem  of  hand 
signalling  to  govern  the  operation  of  a  tramway  or  hoist  at  its 
cement  plant.  Witnesses,  who<  had  never  worked  in  a  cement 
plant  but  had  worked  and  observed  the  work  in  brick  plants, 
clay  and  gypsum  mills,  mines  and  quarries  where  tramways  and 
hoists  were  employed,  held  competent  to  testify  to  the  customary 
method  of  signalling  employed  in  the  operation  of  such  agencies. 

MASTEB  AND  SEBVANT:     Negligence  of  Master— Negligence  of 

3  Fellow  Servant — Concurrence  of.  Though  the  master  is  not 
liable  to  his  servant  for  the  negligence  of  a  fellow  servant,  yet 
if  the  master's  negligence  concurs  with  the  negligence  of  the 
fellow  servant  and  contributes  to  the  injury,  then  the  negligence 
of  the  master  becomes  proximate.  (In  instant  case,  held,  instruc- 
tion did  not  permit  plaintiff  to  recover  without  showing  that 
defendant's  negligence,  if  any,  was  proximate.) 

MASTEB  AND  SEBVANT:    Master's  Negligent  System— NagUgent 

4  Use  of  by  Fellow  Servant — ^Intenrenlng  Cause.  A  fellow  serv- 
ant's  negligence  in  using  or  applying  the  master's  negligent 
system  of  operation,  will  not  absolve  the  master  from  liability, 
at  least  noi  as  a  matter  of  law. 

Appeal  from  Webster  Disirici  Court. — Hon.  C.  Q.  Lee,  Judge. 

Tuesday,  October  6,  1914. 

Rehearing  Denied  Tuesday,  January  19, 1915. 

Action  at  law  to  recover  damages  for  personal  injury 
alleged  to  have  resulted  from  the  negligence  of  the  defendant. 
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Verdict  and  judgment  for  plaintiff  and  defendant  appeals. — 
Affirmed. 

Oabrielson  i&  Hemingway,  for  appellant. 

Kelieher  &  O'Cormer,  for  appellee. 

Weaver,  J. — The  defendant  corporation  owned  and  oper- 
ated a  cement  mill  and  at  the  time  of  the  accident  in  question, 
plaintiff  was  one  of  its  employees.  In  operating  the  mill,  rock 
was  supplied  to  its  crusher  by  the  use  of  cars  moved  by  elec- 
tric power  upon  an  inclined  track  from  the  pit  or  quarry  some 
400  feet  distant.  In  connection  with  this  machinery  there 
was  employed  a  so-called  ** dolly"  or  ** barney,**  a  counter- 
weight of  some  700  pounds  attached  to  the  cable  and  mounted 
on  wheels  fitted  to  a  track  of  iron  rails  extending  along  the 
incline  between  and  below  the  rails  on  which  the  cars  of  rock 
were  hoisted.  It  is  alleged  that  this  dolly  was  so  constructed 
that  it  was  easily  derailed  and,  in  the  operation  of  the  hoist, 
was  in  fact  frequently  derailed,  and  it  was  the  custom  and 
rule  observed  by  the  defendant  when  the  doUy  became  so 
displaced  to  hold  the  engine  and  hoist  stationary  until  the 
employees  charged  with  such  duty  should  restore  it  to  the 
track  and  give  the  proper  signals  for  putting  the  machinery 
in  motion.  It  is  further  alleged  that  on  the  day  in  question 
the  dolly  was  derailed  and  the  hoist  being  stopped  to  permit 
the  trouble  to  be  remedied  plaintiff  with  another  employee 
undertook  to  replace  said  weight  on  its  track.  While  so 
employed,  he  says,  the  hoist  was  negligently  and  improperly 
set  in  motion  with  the  result  that  his  foot  was  caught  and 
crushed  between  the  dolly  and  a  mass  of  rock  at  the  side  of 
the  pit.  For  the  injury  thus  received  he  seeks  to  recover 
damages.  He  charges  the  defendant  with  negligence  in  this 
connection  as  follows :  First, — ^That  the  premature  movement 
of  the  hoist  was  occasioned  by  the  incompetency  and  inex- 
perience of  one  Lamphere  who  controlled  the  operation  of 
such  hoist  and  that  defendant  was  negligent  in  employing 
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him  and  permitting  him  to  perform  such  work ;  and  second, — 
That  defendant  was  negligent  in  the  adoption  and  use  of  an 
inefficient  method  and  system  of  signalling  and  because  the 
method  so  made  use  of  was  not  reasonably  safe  and  gave  rise 
to  confusion  and  rendered  the  work  perilous. 

The  first  charge  of  negligence  the  court  did  not  submit 
to  the  jury  and  the  case  is  to  be  regarded  as  presenting  only 
the  issue  upon  the  second  specification.  At  the  close  of  the 
plaintiff's  case  defendant's  motion  for  a  directed  verdict  in 
its  favor  was  denied  and  error  is  assigned  upon  the  ruling. 
The  trial  then  proceeded  to  a  conclusion  and  there  was  a 
verdict  and  judgment  for  plaintiff  in  the  sum  of  $3,000.  To 
reverse  this  judgment  defendant  has  appealed.  The  errors 
relied  upon  as  entitling  appellant  to  a  new  trial  have  reference, 
first,  to  the  denial  of  the  motion  for  a  directed  verdict ;  second, 
the  admission  of  certain  expert  testimony  offered  by  the 
plaintiff;  and  third,  the  giving  of  two  certain  instructions 
hereinafter  more  specifically  mentioned. 

I.  The  motion  for  a  directed  verdict  raises  no  question 

except    the   sufficiency    of   the    evidence    to 

SERVANT :  sustain  a  finding  of  negligence  on  the  part  of 

'*8&f6     dI&CG**  * 

keeping  place    appellant  and  the  further  proposition  that  the 

safe :  duty  to 

maintain  record  conclusively  shows  that  the  injury  com- 

plained  of  was  caused  by  the  negligence  of  a 
fellow  servant. 

We  cannot  properly  burden  this  decision  with  a  lengthy 
or  detailed  statement  of  the  evidence.  It  is  enough  to  say  that 
it  tends  in  some  material  degree  to  show  that  plaintiff  was 
employed  substantially  as  alleged  and  that  while  he  was 
engaged  in  replacing  the  dolly  on  the  track  the  hoist  was 
negligently  put  in  motion  and  he  was  thereby  injured  without 
contributory  negligence  on  his  part.  It  appears  4;hat  accord- 
ing to  the  usual  methods  observed  in  operating  the  mill  it  was 
the  duty  of  the  person  in  charge  of  the  hoist  to  suspend  its 
movement  while  the  dolly  was  being  adjusted,  and  to  set  it 
in  motion  only  upon  receiving  the  proper  signal  from  the  pit 
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that  the  adjustment  was  complete.  The  signal  in  use  at  the 
time  was  ordinarily  given  by  motions  or  gestures  of  the  hand 
or  arm  of  the  employee  at  the  dolly.  The  situation  was  such, 
however,  that  the  operator  at  the  hoist  could  not  see  the  man 
in  the  dolly  pit  and  the  signal  was  relayed  by  another  employee 
standing  at  a  higher  station  from  which  he  could  be  seen  both 
by  the  man  below  and  by  the  operator  at  the  hoist.  There 
was  evidence  from  which  the  jury  could  properly  find  that  by 
reason  of  the  negligence  of  the  man  at  the  top  or  of  the 
operator  at  the  hoist  the  machinery  was  put  in  motion  without 
waiting  for  the  proper  signal  from  the  dolly  pit  and  that 
plaintiff  was  so  injured  without  fault  on  his  part.  But  this 
does  not,  as  appellant  seems  to  think,  put  an  end  to  the  case. 
For  even  if  we  assume  the  correctness  of  the  contention  that 
the  operator  and  the  person  transmitting  the  signal  were 
fellow  servants  of  the  plaintiff  and  defendant  not  therefore 
liable  for  their  neglect  of  duty,  it  does  not  dispose  of  the 
question  on  which  the  trial  court  submitted  the  case  to  the 
jury.  That  question  was  whether  there  had  been  any  breach 
of  defendant's  duty  to  adopt  and  maintain  a  system  or  rules 
controlling  the  operation  of  its  mill  and  the  duties  of  its 
employees  in  such  manner  as  to  make  and  keep  the  places 
where  labor  was  required  to  be  done  reasonably  safe  for  that 
purpose.  Upon  this  proposition  there  was  no  such  failure  of 
proof  as  to  justify  a  directed  verdict  for  defendant.  The 
evidence  was  such  that  the  jury  would  be  justified  in  finding 
that  defendant  did  not  exercise  due  care  to  prescribe  some 
definite  rule  or  method  to  make  it  reasonably  certain  that  the 
man  at  the  top  charged  with  a  responsible  duty,  on  the  faith- 
ful performance  of  which  the  safety  of  the  persons  and  lives 
of  workmen  in  the  dolly  pit  depended,  should  perform  it  with 
due  care.  The  duty  of  relaying  the  signals  does  not  appear 
to  have  been  entrusted  to  any  one  person  or  set  of  persons  in 
particular  but  to  have  been  imposed  from  time  to  time  upon 
different  employees  as  they  might  happen  to  be  convenient 
when  the  need  for  such  service  arose.    Nor  does-  there  seem 
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to  have  been  such  manifest  care  to  instruct  those  placed  in 
that  position  with  respect  to  the  proper  method  of  performing 
their  duties,  or  the  degree  of  vigilance  to  be  observed  therein 
as  to  render  its  reasonable  sufSciency  a  question  of  law.  The 
same  may  be  said  upon  the  further  question  whether  due  care 
was  exercised  in  the  selection  and  use  of  a  method  of  hand 
signalling  instead  of  a  system  of  bells  or  other  mechanical 
contrivance  for  conveying  information  from  those  in  the  dolly 
pit  to  the  operator  of  the  hoist.  It  was  a  matter  of  material 
dispute  in  the  testimony  and  its  decision  was  for  the  jury. 
It  follows,  therefore,  that  if  the  defendant  was  fairly  chai^e- 
able  with  negligence  in  any  of  these  respects  and  such  negli- 
gence, either  of  itself  alone  or  in  conjunction  with  the 
negligence'  of  a  fellow  servant  was  a  proximate  cause  of  plain- 
tiff'a  injury  without  contributory  negligence  on  his  part,  or 
if  upon  any  reasonable  theory  of  the  case  made  by  the  testi- 
mony the  jury  could  properly  so  find,  the  court  did  not  err  in 
submitting  the  issue  to  the  jury.  There  was  therefore  no 
error  in  refusing  to  peremptorily  direct  a  verdict. 

II.  The  testimony,  to  the  admission  of  which  exception 

was  taken,  was  that  of  four  witnesses  who  testified  as  to  the 

usual  method  of  signals  employed  in  the  operation  of  hoists 

2   Master  and       ^^  tramways  and  through  shafts.    None  of  the 

mute?!'  witnesses  had  worked  in  a  cement  making 

tomary*meth.''    plant  but  each  had  considerable  experience  in 

tency?f"^'       brick  and  tile  plants,  in  clay  mills  and  gypsum 

mills  and  in  mines  and  quarries  where  the 
S3rstem  or  method  of  elevating  or  moving  cars  over  tracks  and 
tramways  by  the  use  of  hoists  was  employed.  They  also  testi- 
fied to  having  had  occasion  to  observe  the  manner  of  signalling 
in  other  similar  mills,  mines  and  quarries.  These  witnesses 
unite  in  saying  that  signalling  by  the  use  of  bells  is  the  system 
generally  in  use.  Appellant  concedes  that  testimony  as  to  the 
usual  and  customary  method  of  carrying  on  the  work  and 
giving  signals  is  competent  evidence  but  insists  that  to  be 
admissible  in  this  case  it  must  be  limited  to  methods  or  cust<»n8 
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which  prevail  in  plants  or  works  or  employment  similar  to 
the  one  in  which  plaintiff  was  engaged  at  the  time  of  his 
injury.  The  mle  stated  may  be  conceded  for  the  purposes  of 
this  appeal,  but  similar  circumstances  or  similar  conditions  do 
not  necessarily  mean  like  circumstances  or  like  conditions.  It 
rarely  if  ever  happens  that  the  place  of  an  accident  or  the 
circumstances  or  conditions  attending  and  surrounding  it  are 
an  exact  duplication  of  those  in  another  case,  but  if  there  is 
such  nearness  or  approach  to  likeness  of  situation  and  instru- 
mentalities that  intelligent  and  impartial  jurore  may  fairly 
find  that  the  danger  to  which  the  employee  is  exposed  is  sub- 
stantially the  same  in  all  and  that  his  safety  or  protection 
therefrom  may  be  reasonably  affected  by  the  use  of  like 
expedients  and  methods,  testimony  concerning  the  same 
becomes  pertinent  upon  the  question  of  due  care.  Electric 
hoists  operating  tramways  upon  an  inclined  plane  are  not 
found  alone  in  cement  mills  and  the  fact  that  cars  are  often 
operated  thereon  from  such  a  distance  or  under  such  circum- 
stances as  to  require  some  system  of  transmitting  signals  from 
workmen  at  the  remote  end  of  the  tram  to  the  operator  of 
the  hoist  may  as  well  occur  in  a  brick  and  tile  plant  or  a 
gypsum  mill  as  in  a  mine  or  quarry  or  cement  mill,  and  while 
the  fact  that  a  particular  system  of  signalling  may  be  prac- 
tically universal  in  such  establishments  does  not  make  the 
failure  to  adopt  it  in  any  one  instance  negligence  as  a  matter 
of  law,  it  is  still  a  circumstance  which  the  jury  may  consider 
in  determining  whether  due  care  has  been  exercised.  Quite 
in  point  upon  this  proposition  are  Richardson  v,  Douglas, 
100  Iowa  239,  241 ;  McGa/r  v.  Worsted  Mitts  (R.  I.)  47  Atl. 
1092,  1095;  3  LahatVs  Master  dk  8ervan4  (2d  Ed.),  p.  2558; 
HaU  V.  B.  R.  Co.,  140  Iowa  30,  32 ;  Wilder  v.  Cereal  Co.,  134 
Iowa  451,  456.  It  may  be  added  that  there  appears  to  have 
been  no  other  cement  mill  or  mills  in  that  neighborhood. 

There  was  no  error  in  the  admission  of  the  testimony  to 
which  plaintiff  excepts.     None  of  the  authorities  cited  by 
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appellant  is  out  of  lutrmony  with  the  view  we  have  here 
expressed. 

IIL  Objection  is  raised  to  the  statement  of  law  made  by 

the  court  in  the  sixth  and  eighth  paragraphs 

3.  1CA8TBB  AND       of  its  chargc  to  the  jury.    In  the  sixth  para- 

mMter"^DeSi-    fi^^^P^  after  defining  proximate  cause  the  court 

KSV^a'Si:'    said  to  the  jury: 

concurrence  of. 

'*If  you  believe  in  this  case  that  the 
plaintiff  was  injured  and  that  the  system  of  signaling  adapted 
by  the  defendant  was  negligent  and  unsafe,  and  it  is  further 
shown  by  a  preponderance  of  the  evidence  because  and  on 
account  of  said  unsafe  system  of  signaling  that  the  dolly  was 
started  as  charged  and  caused  the  injury  to  the  plaintiff,  then 
you  will  find  that  said  negligence  was  the  proximate  cause  of 
plaintiff's  injury.  But  if  the  injury  to  the  plaintiff  was 
caused  in  some  other  way  not  concurrent  with  the  system  of 
signaling  and  contributed  to  by  the  same,  then  the  negligence 
of  defendant,  if  you  find  it  was  negligent,  would  not  be  the 
proximate  cause  of  plaintiff's  injury,  and  he  cannot  recover." 

The  eighth  paragraph  having  first  stated  that  the  master 
is  not  liable  to  a  servant  for  injuries  occasioned  to  him  by  the 
negligence  of  a  fellow  servant,  proceeds  as  follows : 

'^In  this  case  if  you  believe  that  the  plaintiff  and  the 
man  referred  to  as  the  Austrian  by  the  name  of  Tony  were 
engaged  together  in  work,  and  the  injury  of  which  the  plaintiff 
complains  was  inflicted  by  reason  of  the  failure  of  the  said 
Austrian  to  exercise  ordinary  care  independent  of  any  negli- 
gence on  the  part  of  the  defendant,  then  plaintiff  cannot 
recover.  But  even  though  said  Austrian  was  negligent,  and 
you  further  find  that  defendant  was  negligent  in  the  respects 
charged,  and  such  negligence  of  the  defendant  concurred  with 
and  contributed  to  the  injury  of  which  plaintiff  complains, 
then  you  wiU  find  that  the  said  injury  was  caused  by  the 
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negligence  of  the  defendant,  and  not  by  the  negligence  of  a 
fellow  servant. ' ' 

The  exception  taken  to  these  instructions  stated  in  the 
language  of  counsel  is  that  the  law  as  there  laid  down  '^  allowed 
plaintiff  to  recover  without  showing  and  without  being 
required  to  show  that  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury. "  If  the  charge  of  the  court  is  justly 
open  to  the  criticism  then  it  is,  of  course,  erroneous  but  as  we 
read  its  language  it  was  not  intended  to  convey  the  meaning 
which  counsel  attribute  to  it  but  on  the  contrary  it  fairly 
expresses  the  correct  thought  that  if  the  negligence  of  the 
defendant  was  the  proximate  cause  or  a  proximate  cause  of 
plaintiff's  injury  then  the  further  fact,  if  shown,  that  the 
negligence  of  a  fellow  servant  concurred  with  that  of  the 
master  in  producing  such  injury  would  not  excuse  the  latter 
from  liability.  This  we  think  is  correct.  Of  two  causes  of  a 
given  effect  both  may  be  proximate;  or  if  it  be  argued  that 
there  can  be  but  one  proximate  cause,  it  is  then  obviously  true 
that  two  or  more  causes  originating  separately  in  the  negli- 
gence of  master  and  servant  may  so  concur  or  unite  in  opera- 
tion and  effect  as  to  be  together  the  proximate  cause  of  an 
injury.  Gordon  v.  B.  R.  Co,,  129  Iowa  747,  753 ;  Pool  v.  R.  R. 
Co.,  58  Pac.  326 ;  Gardner  v.  Separator  Co.,  134  Iowa  6. 

In  such  case  neither  party  so  in  fault  can  point  to  the 
other's  negligence  and  ask  to  be  released  from  responsibility 
on  that  account.  Of  course  it  must  appear  that  the  negligence 
which  is  made  the  basis  of  recovery  was  such  that  without  it 
the  particular  injury  in  question  would  not  have  occurred, 
and  taking  the  instructions  as  a  whole  the  jury  must  have  so 
understood.  Proximate  cause  was  properly  defined  and  the 
jury  told  that  to  justify  a  recovery  it  must  be  found  not  only 
that  defendant  was  negligent  as  charged  but  that  such  negli- 
gence was  the  proximate  cause  of  plaintiff's  injury.  The 
phrase  ''concurrent  negligence"  employed  by  the  court  is 
criticised  by  counsel  as  misleading  because,  it  is  said,  the  word 
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concurrent"  has  reference  solely  to  time  and  two  acts  of 
concurrent  negligence  may  or  may  not  both  be  the  immediate 
or  proximate  cause  of  an  injury.  Whatever  truth  there  may 
be  in  the  abstract  statement  of  the  principle  thus  relied  upon, 
it  is  without  force  as  applied  to  the  court's  charge;  for,  as 
we  have  already  said,  the  jury  were  carefully  charged  that 
without  proximate  connection  between  the  negligence  charged 
and  the  injury  suffered,  there  could  be  no  recovery.  The 
word  concurrent  as  there  employed  clearly  has  reference  to 
the  negligent  acts  or  omissions  of  different  persons  operating 
together  to  produce  an  injury  which  without  such  concurrence 
would  have  been  avoided.  We  find  no  error  in  the  instructions. 
It  is  further  argued  that  even  if  appellant  was  negligent 
as  charged,  the  act  of  the  fellow  servant  in  giving  the  signal 
prematurely  was  an  independent  intervening  cause  and  there 

can  be  no  recovery.  It  is  sufScient  to  say  in 
**  sBBv^Tf'^       this  respect  that  the  verdict  returned  nega- 

gent^syBtenf: '    tives  the  existence  of  an  independent  inter- 

HGKI  12611 1    U86 

of  by  fellow       vening  cause  of  the  injury  as  a  question  of 

servant :  in- 
tervening fact  and  certainly  no  such  clear  case  is  made 

cause.  "^ 

by  the  evidence  that  we  can  find  it  established 
as  a  matter  of  law.  Assuming  that  a  negligent  system  of 
operating  the  mill  is  found  by  the  jury  it  would  be  a  singular 
perversion  of  justice  to  hold  that  a  fellow  servant's  negligence 
in  using  or  applying  such  negligent  system  has  the  effect  as 
a  matter  of  law  to  absolve  the  master  from  liability.  Bearing 
upon  this  feature  of  the  case  see  in  addition  to  precedents 
already  cited,  Humter  v.  Tile  Co.,  156  Iowa  257;  Klaffke  v. 
Axle  Co.,  125  Iowa  223;  4  LabatVs  Master  &  Servant  (2d 
Ed.)  pp.  4082,  4083  and  4087. 

We  find  no  authority  to  the  contrary. 

Finding  no  error  requiring  another  trial  of  the  issues,  the 
judgment  below  is — Affirmed. 


Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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H.  D.  Hinz,  Appellant,  v.  Luella  MmoLEKAUFF,  Appellee. 

VENDOR  AND  PUBOHASES:    Contract  of  Sale— Meeting  of  Minds. 

1  Evidence,  in  the  form  of  correspondence,  reviewed  and  held  to 
whoUy  fail  to  show  a  contract  for  the  sale  of  lands. 

FRAUDS,  STATUTE  OF:     Part  Perfonnance.     The  act  of  one  in 

2  making  a  deposit  in  a  bank  can  avail  nothing  when  he  was 
authorized  to  make  the  deposit  only  in  case  of  an  acceptance 
of  an  offer  and  the  evidence  showed  there  was  no  acceptance. 

Appeal  from  Carroll  District  Court, — ^Hon.  P.  M.  Powers, 

Judge. 

Tuesday,  January  19,  1915. 

Action  in  equity  to  enforce  specific  performance  to  sell 
real  estate.  The  trial  court  having  sustained  a  demurrer  to 
the  petition  plaintiff  appeals. — Affirmed. 

Douglas  Rogers,  for  appellant. 

Lee  &  Robb  and  C.  W.  Emmons,  for  appellee. 

Weaver,  J. — The  plaintiff's  petition  states  his  alleged 
cause  of  action  substantially  as  follows : 

The  defendant,  residing  at  Polo  in  the  state  of  Illinois, 
advertised  for  sale  a  described  tract  of  land  in  Carroll  county, 
Iowa,  and  invited  offers  from  persons  desiring  to  purchase. 

Responding  to  the  advertisement  plaintiff 
pubchassb:  wrote  defendant  asking  for  price  and  terms 
sale:  meeting    of  Sale  and  plaintiff  replied  saying  that  the 

of  minds.  ^    ^  ^\^  *^      ^  ,    ,^ 

land  was  for  sale  at  $125  per  acre,  one-half 
cash  on  March  1,  1911,  and  remainder  in  five  years  with 
interest  at  five  per  cent.  Plaintiff  complained  that  the  price 
was  too  great  and  offered  to  purchase  at  $100  per  acre.  The 
defendant  declined,  saying,  **We  have  an  offer  of  $110  per 
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acre/'  and  added,  ''If  you  wish  to  increase  this  bid  please  let 
me  know  and  I  will  submit  your  bid  and  terms  to  the  rest  of 
the  family  and  give  you  an  answer.''  PlaintiJBf  then  visited 
defendant  where  he  orally  offered  to  pay  $27,500  for  the  land, 
paying  $1,000  in  cash,  $15,000  by  the  assignment  of  a  first 
mortgage  security  held  by  him  on  land  in  Audubon  county, 
Iowa,  and  the  remainder  in  cash  on  March  1,  1911.  The 
defendant  did  not  accept  the  offer  but  informed  plaintiff  that 
she  would  have  to  consult  one  Dr.  Beal  who  was  administrator 
of  the  estate  through  which  she  and  others  derived  title  to  the 
land,  and  if  the  offer  was  satisfactory  to  him  she  would  notify 
plaintiff  by  telegraph,  and  further  said  that  if  the  offer  was 
finally  accepted  the  cash  payment  of  $1,000  could  be  paid  to  a 
certain  bank  at  Manning,  Iowa.  On  the  following  day,  June 
14,  1910,  defendant  telegraphed  plaintiff  as  follows:  **H.  D. 
Hinz. — Thousand  cash,  you  guarantee  note,  will  write."  On 
the  same  date  she  wrote  plaintiff  as  follows :  ' '  A  message  sent 
you  this  morning*  saying  we  want  $1,000  cash,  your  note  on 
Audubon  county  land  guaranteed.  Of  course  the  land  must 
be  worth  the  note  or  we  will  not  accept  it.  The  balance  to  be 
paid  March  1,  1911,  when  possession  is  given.  We  will  have 
competent  man  look  at  your  land  and  give  us  his  opinion." 
On  receipt  of  the  telegram  plaintiff  deposited  $1,000  for  the 
defendant  in  the  bank  at  Manning  and  after  receiving  the 
letter  last  referred  to  he  wrote  her  saying,  "You  have  turned 
things  around  some  since  I  was  there.  I  except  everything 
but  possession.  Supposed  was  to  be  given  when  deed  was  to 
be  delivered  and  for  my  responsibility  you  can  get  it  of  any 
bank  in  Manning  of  me,  or  you  can  send  your  man  any  day 
you  like."  Thereafter  the  correspondence  proceeded  as  fol- 
lows: 

(June  18.    Defendant  to  plaintiff.) 

"Your  letter  reed.    This  is  the  proposition — $1,000  cash, 
$15,000  in  note  at  5  per  cent,  and  secured  by  first  mortgage  of 
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Audubon  Co.  land  you  to  guarantee  the  note.  The  land  to  be 
worth  the  money  in  the  judgment  of  the  competent  man  we 
wiU  have  to  investigate,  the  balance  due  on  March  1,  1911, 
when  all  money  has  been  paid  the  deed  will  be  delivered  you 
to  have  possession  March  1st,  if  money  is  paid.  But  you 
would  have  to  forfeit  your  right  to  deed  and  same  arrange- 
ment made  as  to  your  possession  if  money  is  not  paid. 

' '  Hoping  this  is  dear,  if  not  let  me  know.  A  reply  should 
be  made  very  soon. '  * 

(June  21.    PlaintifiF  to  defendant) 

**Tour  letter  received  today  of  the  18th.  I  don't  under- 
stand the  way  you  write  I  thought  it  was  plain  understood 
when  I  was  there  what  I  can  make  out  you  want  it  different, 
what  I  said  and  you  agreed  was  $1,000.00  cash  down,  the 
guaranteed  first  mortgage  note  of  $15,000.00  as  soon  as  you 
could  show  clear  abstract  and  deed  to  be  given  right  away  and 
the  balance  March  1st,  1911,  so  was  our  agreement  then  and 
that  is  the  only  way  I  will  do  anything  if  you  won't  act  soon 
I  will  not  stand  my  offer  any  longer  as  I  can  get  cheaper 
land." 

(June  22.    Defendant  to  plaintiff.) 

*'Tour  letter  reed.  If  you  can  cash  your  note  or  sell  it 
to  someone  and  pay  the  $15,000.00  cash  we  might  deliver  deed,' 
but  it  would  be  folly  for  us  to  do  so  with  only  $1,000.00  cash 
&  the  balance  not  due  until  March  1st,  1911.  I  have  written 
Dr.  Beal  about  the  matter  &  will  let  you  know  what  he  con- 
siders best  under  the  circumstances.  We  have  had  your  offer 
raised  but  as  we  had  not  heard  from  you  we  could  not  accept 
it  awaiting,  Yours  truly.'* 

(June  24.    Plaintiff  to  defendant.) 

"I  received  your  letter  today  and  seen  you  are  just  the 
same  yet  turning  things  around  what  does  that  telegram  and 
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letter  mean  jou  just  as  good  as  sold  the  place  to  me  why  don't 
you  send  your  competent  man  as  you  said  you  would  and 
make  you  safe  and  the  $1,000.00  is  in  the  bank  here  ever  since 
that  telegram  and  letter.  If  you  don't  see  yourself  clear  with 
that  $15,000.00  note  then  I  keep  the  $15,000.00  and  you  keep 
the  place  until  March  1st,  1911 ;  that  was  you  own  suggestion 
I  was  to  get  the  rent  and  you  the  interest  on  the  $15,000.00 
that  makes  nearly  $800.00." 

Thereafter  plaintiff  at  defendant's  request  sent  her  a 
description  of  the  Audubon  county  land  and  on  July  5,  1910, 
she  addressed  him  as  follows: 


n 


Tour  letter  reed.  The  man  is  to  go  to  see  the  Audubon 
Co.  land  this  week  then  we  will  know  if  the  sale  is  to  go 
through  or  not  if  he  considers  it  safe  we  will  proceed  and  if 
not  we  are  done  and  will  have  to  have  a  new  offer  that  is  what 
I  wrote  at  first  and  that  is  the  way  it  stands.  Will  let  you 
know  as  soon  as  I  can  what  the  outcome  is." 

On  July  19th  she  again  wrote : 

**  We  have  heard  from  our  man  in  regard  to  the  Audubon 
Co.  land  and  he  considers  the  note  safe.  Will  you  please  send 
papers  for  the  note  to  Dr.  A.  M.  Beal,  2601  Sixth  Ave.,  Moline, 
Illinois,  so  he  can  see  if  papers  are  all  right  the  contract  will 
be  sent  later." 

Thereupon  plaintiff  sent  **the  papers"  to  Dr.  Beal  who 
replied  as  follows : 

"I  have  your  letter  of  the  12th  with  mortgage  of  H.  A. 
Christensen  and  wife  to  H.  D.  Hinz,  dated  Feby.  23, 1910,  and 
conveying  S.  E.  of  Sec.  16  &  N.  1/2  N.  E.  i^  Sec.  21,  T.  81,  E. 
34  west  to  secure  $15,000.00  due  March  1st,  1912.  I  cannot 
understand  why  you  did  not  enclose  the  abstract  to  the 
property  in  question.  You  must  have  overlooked  that  as  you 
understand  it  is  impossible  to  pass  on  such  a  transaction  with- 
out an  abstract.    I  had  been  informed  by  Miss  Luella  Middle- 
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kauff  that  this  note  secured  by  the  mortgage  you  send  me 
matured  March  1st,  1911,  instead  of  March  1st,  1912.  This 
makes  a  material  di£Ferenoe  with  us  as  the  estate  ought  to  be 
closed  before  March  1st,  1912,  and  as  the  rate  of  interest  is  1 
believe,  only  5  per  cent,  the  mortgage  note  would  hardly  sell 
at  par  in  your  banks.  I  will  hold  the  mortgage  until  I  hear 
from  you  regarding  the  abstract  and  will  confer  with  Miss 
Middlekauff  on  the  other  matter.'' 

A  few  days  later  Dr.  Beal  again  writes  returning  the 
papers  received  from  plaintiff  and  saying  that  Miss  Middle- 
kauff's  understanding  of  the  offer  was  to  the  effect  that  the 
debt  secured  on  the  Audubon  land  was  to  become  due  March 
1, 1911,  instead  of  March  1, 1912,  as  indicated  by  the  mortgage 
sent  for  inspection,  that  its  payment  at  the  earlier  date  was  a 
very  material  matter  and  that '' unless  some  arrangement  could 
be  effected  whereby  we  could  realize  on  it  before  March  1, 
1912,  we  cannot  use  it."  Plaintiff  then  wrote  the  defendant 
direct  protesting  he  had  purchased  the  land  and  wanted  to 
close  the  deal  without  further  delay.  On  receipt  of  this 
demand  the  lady  exercised  her  natural  right  to  the  last  word 
in  a  final  letter  as  follows : 

*'Your  letter  reed.  In  reply  would  say  that  the  reason 
Dr.  Beal  objects  to  the  rate  of  interest  on  the  $15,000.00  note 
was  because  it  was  not  due  until  March  1st,  1912,  when  you 
have  left  me  under  the  impression  all  the  time  that  it  was  due 
March  1st,  1911.  When  I  have  written  to  you  repeatedly  that 
all  money  had  to  be  paid  by  March  1st,  1911,  when  deed  would 
be  delivered,  why  didn't  you  correct  the  error  in  your  first 
reply  f  Then  I  would  have  told  you  at  once  that  the  note 
was  not  satisfactory  and  the  sale  was  off.  That  was  the  under- 
standing that  the  note  was  to  be  satisfactory  or  we  would  call 
the  sale  off. 

''Tou  mentioned  your  expense  for  abstract  we  would  like 
to  call  your  attention  to  our  expense  in  having  a  man  go  to  see 
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the  land.  The  note  has  not  proved  satisfactory  as  I  wrote  to 
you  in  my  first  letter  and  when  you  were  here  that  it  must  be. 
You  wrote  some  time  ago  unless  you  got  the  deed  when  the 
contract  was  signed  you  would  not  take  the  farm. 

''I  replied  that  deed  would  not  be  delivered  until  all 
money  was  paid  and  the  heirs  are  very  emphatic  upon  that 

* 

point  that  the  deed  shall  not  be  delivered  until  all  money  is  paid 
so  I  am  free  from  all  contracts.  If  you  make  it  right  it  must 
be  done  at  once." 

Belying  upon  the  foregoing  negotiations  and  correQ)ond- 
ence  as  constituting  an  enforceable  contract  plaintiff  asks  a 
decree  for  specific  performance  and  for  damages. 

Defendant  demurred  to  the  petition  generally  and  further 
assigns  specific  grounds  for  demurrer  which  may  be  condensed 
as  follows:  The  alleged  contract  is  within  the  statute  of 
frauds  and  is  not  sufficiently  expressed  in  writing,  and  the 
correspondence  set  out  in  the  petition  shows  nothing  more  than 
mere  proposals  and  counter-proposals  upon  none  of  which  was 
there  any  meeting  or  agreement  of  the  minds  of  the  parties 
sufficient  to  constitute  a  contract  of  which  the  law  will  take 
cognizance. 

The  question  here  presented  is  not  difficult  of  statement : 
Does  the  correspondence  set  forth  a  contract  enforceable  in 
equity  or  at  law  f  We  have  extended  the  statement  of  the  case 
to  include  the  entire  negotiation  believing  that  when  thus 
viewed  in  its  entirety  the  proper  answer  to  the  question  thus 
raised  cannot  be  the  subject  of  serious  controversy.  Begin- 
ning with  the  first  communication  between  the  parties  and 
following  the  history  of  their  negotiations  step  by  step  we 
think  it  impossible  for  one  to  find  or  designate  a  single  place  or 
instant  of  time  when  the  minds  of  both  parties  met  in  accord 
upon  the  terms  of  the  alleged  or  attempted  sale.  In  the  first 
place  while  defendant  advertised  the  land  for  sale  and  may 
have  said  she  had  authority  to  sell,  the  negotiation  had  not 
proceeded  far  when  plaintiff  was  made  aware  of  the  fact  that 
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defendant  was  not  sole  owner  of  the  property  and  that  the 
deal  if  one  was  made  must  be  on  terms  satisfactory  to  Dr. 
Beal,  and  it  is  perfectly  clear  that  he  not  only  did  not  approve 
of  the  proposed  terms  but  specifically  objected  to  them.  Again 
it  is  apparent  there  was  no  mutual  understanding  when  the 
deed  should  be  made  and  posseanon  given.  Counsel  for 
appellant  concedes  that  if  the  correspondence  had  dosed  with 
defendant's  telegram  and  letter  of  June  14, 1910,  there  would 
have  been  no  contract  but  says  that  plaintiff's  answer  thereto 
was  a  complete  acceptance  of  the  proposed  terms.  This  i>oint 
cannot  be  admitted  for  the  very  letter  to  which  he  replies 
holds  the  matter  of  accepting  the  assignment  of  the  Audubon 
county  mortgage  in  abeyance  for  investigation.  And  that 
plaintiff  himself  did  not  consider  that  he  had  a  contract  is 
clearly  shown  by  his  next  letter  where  after  stating  his  version 
of  what  had  passed  between  them  he  concludes  by  saying, 
''that  is  the  only  way  I  will  do  anything,  If  you  won't  act 
soon  I  will  not  stand  to  my  offer  any  longer  as  I  can  get 
cheaper  land."  Nor  is  there  any  subsequent  place  in  their 
dealings  at  which  an  agreement  upon  the  sale  may  be  found. 
It  is  true  that  defendant  thereafter  sent  a  man  to  look  at  the 
mortgaged  land  and  he  reported  the  security  good,  and  there- 
upon defendant  in  pursuance  of  the  prior  understanding 
asked  plaintiff  to  send  the  mortgage  and  papers  to  Dr.  Beal 
for  his  approval.  She  did  not  then  or  at  any  other  time  after 
plaintiff's  visit  to  Illinois  undertake  to  sell  or  claim  the  right 
to  sell  without  such  approval.  It  was  not  given.  Plaintiff's 
offer  was  not  accepted. 

Having  reached  this  conclusion  it  is  unnecessary  for  us 
to  determine  to  what  extent  if  any  plaintiff's  case  ia  affected 
by  the  statute  of  frauds.    In  this  connection  we  will  only  say 

that  plaintiff's  deposit  of  $1,000  in  the  Man- 

2  •    I'*RAUD8      STAT* 

UTB  or :  part    ning  bank  could  be  of  no  avail  to  take  the 

performance.  -       ,  ^       .      , 

case  out  of  the  statute,  for  he  was  authorized 
to  make  the  deposit  only  in  case  his  offer  was  finally  accepted 
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and  there  being  no  such  acceptance  his  premature  deposit 
could  not  operate  as  a  part  performance. 

Some  question  is  raised  in  argument  upon  a  ruling  of  the 
trial  court  upon  defendant's  motion  striking  out  a  single 
sentence  in  the  petition.  The  sentence  so  stricken  was  a  state- 
ment of  the  pleader's  conclusion  and  the  ruling  was  correct. 
Even  had  the  words  remained  in  the  petition  it  would  still  in 
our  opinion  fail  to  state  a  cause  of  action. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
petition  and  the  ruling  is-^Affirmed. 


Deemer^  C.  J.,  liADD,  Preston  and  Evans,  JJ.,  concur. 


E.  J.  Howard,  Appellee,  v.  Louis  P.  Brown,  Appellant. 

DAMAGES:     Bxeacli  of  Contract  Wltlioat  Damages.    No  damages, 
1    no  recovery,  though  breach  of  contract  ia  shown. 

DAMAQEB:    Profits — Certainty.    Profits  are  recoverable  as  damages 
2, 5  if  proximate,  natural  and  certain. 

PRINCIPLE  APPLIED:  Plaintiff  aUeged  a  contract  to  erect 
his  sawmill  outfit  on  defendant's  farm  and  to  saw  a  large  quan- 
tity of  logs  for  defendant  for  $9  per  M.  plus  the  slabs  and  saw- 
dust, defendant  to  haul  the  logs  to  the  mill.  Plaintiff  was  to 
furnish  the  mill,  engine,  fuel,  supplies,  repairs,  labor,  and  haul 
the  outfit  to  and  from  the  premises.  He  sawed  only  part  of  the 
alleged  quantity,  claiming  the  defendant  refused  to  hoful,  or  per- 
mit plaintiff  to  saw,  the  balance.  Plaintiff  sued  to  recover  what 
he  would  have  made  had  he  been  permitted  to  saw  the  balance  of 
the  logs,  contenting  himself  by  testifying  that  $2.00  per  M.  was 
the  cost  of  operating  the  outfit,  thereby  making  no  showing  as 
to  the  nature,  extent,  or  value  of  the  fuel,  supplies,  repairs,  and 
labor  necessarily  employed  in  operating  the  outfit,  or  the  depre- 
ciation thereon.  BtUd,  showing  too  indefinite  to  support  a 
recovery  of  damages.  Held,  under  point  5,  damages  were  recov- 
erable if  made  suficiently  certain. 


APPEAL  AND  EBBOB:    Aflirmiiig  Verdict  by  Bubtractiiig 
3    Certainty.     The  verdict  being  excessive,  the  court  cannot  cure 
the  error  and  affirm  by  subtracting  the  excess,  unless  such  excess 
9  readily  ascertainable  from  the  record. 
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TRIAL:     Iiwtractloii»— Aptneas — SozpliiBage.     Surplusage,  meaning- 
4    lees  matter,  tending  to  confusion,  should  be  omitted  from  instme- 
tions. 

DAMAGES:    Profits— Certainty. 

DAMAGES:     Avoidable  Oonaeqnencea— Tregpass    Duty  Xmpoeed  by 

6    Contract.     The  rule  that  ''one  cannot  recover  for  avoidable 

consequences"  does  not  require  an  injured  party  to  (1)  commit 

a  trespass  or  (2)  to  perform  a  duty  imposed  by  contract  on  the 

one  seeking  to  avoid  the  damages. 

PBINGIPLE  APPLIED:  Plaintiff  (under  facts  of  point  2 
above)  held  not  under  obligation  to  ''haul''  the  logs  himself, 
in  order  to  lessen  the  damages. 

Appeal  from  PoUc  District  Court. — ^Hon.  Lawrsncb  Db  Gbaff, 

Judge. 

Tuesday,  October  6, 1914. 

REHEABiNa  Denied  Tuesday,  Januaby  19,  1915. 

Action  at  law  to  recover  damages  for  an  alleged  breach 
of  contract.  Verdict  and  judgment  for  plaintiff  and  defendant 
appeals. — Reversed. 

A.  M.  Miller  and  Clark,  Byers  &  Hutchison,  for  appellant. 

,  Clifford  V.  Cox,  for  appellee. 

Weaver,  J. — The  plaintiff  owns  and  operates  a  portable 
sawmill  for  the  manufacture  of  logs  into  lumber.  He  claims 
that  in  the  spring  of  1911,  he  entered  into  an  oral  contract 
with  defendant  to  set  up  his  mill  on  defendant's  farm  and  saw 
all  the  Cottonwood  logs  thereon,  for  which  service  plaintiff  was 
to  receive  $6.00  per  thousand  feet  of  lumber  sawed  and  in 
addition  thereto  was  to  have  and  receive  all  the  slabs  and 
sawdust,  and  that  defendant  agreed  to  haul  the  logs  to  the 
mill  as  fast  as  they  were  needed.  Plaintiff  further  claims 
that  defendant  did  furnish  and  plaintiff  did  saw  logs  under 
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said  contract  to  the  amount  of  46,000  feet,  for  which  he  re- 
ceived full  payment 'at  the  contract  price;  but  although  there 
were  other  logs  on  the  farm  to  the  amount  of  254,000  feet 
cut  and  prepared  and  ready  to  be  hauled,  the  defendant  re- 
fused to  haul  or  deliver  them  to  the  mill  or  allow  plaintiff 
to  saw  them.  He  asks  to  recover  as  damages  the  full  contract 
price  to  which  he  would  have  been  entitled  for  sawing  the  logs 
had  they  been  delivered,  together  with  the  value  of  the  slabs 
and  sawdust  which  would  have  been  so  produced,  less  only  the 
actual  sum  which  he  would  have  expended  in  doing  the  work 
on  his  part.  The  defendant  admits  that  he  agreed  to  pay 
plaintiff  $6.00  per  thousand  for  the  sawing  and  to  give  him 
also  the  slabs  and  sawdust,  but  denies  that  he  undertook  to 
furnish  any  particular  amount  or  number  of  logs  or  that  he 
agreed  to  haul  them  except  only  at  such  times  when  he  could 
conveniently  or  reasonably  spare  his  men  and  teams  from 
other  work  on  the  farm.  Defendant  further  alleges  that  plain- 
tiff agreed  that  he  would  himself  haul  the  logs  and  supply 
them  to  the  mill  with  his  own  team  whenever  defendant  was 
unable  to  attend  to  it  and  defendant  agreed  to  pay  therefor 
and  if  there  was  any  failure  in  the  supply  of  logs  he  avers 
plaintiff  was  himself  responsible  for  it.  It  is  also  contended 
that  the  agreement  between  the  parties  was  abandoned  by 
mutual  consent.  By  way  of  reply  plaintiff  denies  the  aver- 
ments of  the  answer. 

The  jury  found  for  plaintiff  to  the  full  extent  of  the 
claim  above  stated,  to  which  was  added  the  further  sum  of 
$89.00  upon  an  item  of  team  hire  over  which  there  is  no 
dispute. 

I.  Defendant  pleaded  by  way  of  counterclaim  that  at 
the  time  of  entering  into  the  contract,  plaintiff  agreed  to 
enter  upon  the  performance  thereof  immediately;  but  in  vio- 
.    _  lation  of  such  agreement  he  delayed  the  be- 

1.  Damaobb:  " 

tract *with-*^°'    ginning  of  the  work  an  unreasonable  length 
out  damages,      ^f  ^j^g^  neglected  to  haul  the  logs  needed  to 

keep  the  mill  in  operation,  removed  his  engine  from  the  prem- 
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lues  and  used  it  in  running  a  threshing  machine  for  others 
and  later  took  away  the  remainder  of  his  outfit,  on  account  of 
all  of  which  defendant  demands  damages  from  plaintiff  in 
the  sum  of  $500.00. 

At  the  close  of  the  testimony,  this  counterclaim  was  with- 
drawn from  the  jury  upon  plaintiff's  motion  and  upon  this 
ruling  error  is  assigned.  Upon  the  record  as  made,  the  ruling 
was  correct ;  for  while  there  was  testimony  tending  to  sustain 
defendant 's  version  of  the  contract  and  to  show  that  plaintiff 
was  himself  the  first  to  violate  its  obligation,  defendant  seems 
to  have  overlooked  the  necessity  of  proving  that  he  sustained 
damage  thereby. 

II.  Objection  is  made  to  the  court's  in- 

2,5 .  Damages  : 

p^ts :  cer-       struction  upon  the  measure  of  plaintiff's  dam- 
age, if  any.     On  this  subject  the  court  told 
the  jury : 

^'6.  If  you  find  that  the  plaintiff  in  this  case  is  entitled 
to  recover  for  the  breach  of  the  contract  as  claimed  and 
alleged  by  the  plaintiff  in  his  petition  you  will  allow  him  such 
sum  as  would  equal  the  contract  price  of  sawing  the  number 
of  feet  of  logs  if  any  which  he  was  entitled  to  saw  under  the 
contract  and  for  which  plaintiff  has  not  been  paid  and  in  ad- 
dition thereto  the  reasonable  value  as  shown  by  the  evidence 
of  the  slabs  and  sawdust  produced  from  sawing  said  logs  if 
any  and  from  this  sum  you  will  deduct  such  an  amount  as  is 
disclosed  by  the  testimony  which  measures  the  actual  cost  of 
operation  of  the  mill  and  the  sawing  of  such  logs,  if  any  as 
you  find  he  was  entitled  to  saw,  and  such  sums  if  any  the 
plaintiff  received  from  the  defendant  in  other  work  during 
the  existence  of  the  contract  and  from  any  other  person  for 
work  done  during  the  existence  of  the  contract  as  shown  by 
the  testimony." 


If  we  assume  that  the  work  to  be  done  under  the  contract 
was  of  a  kind  to  justify  a  recovery  of  damages  by  plaintiff 
equal  to  the  anticipated  profits,  such  recovery  could  rights 
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fully  be  had  only  by  proof  of  facts  upon  which  the  pros- 
pective profits  might  be  ascertained  with  some  reasonable 
degree  of  certainty.  Nothing  should  be  left  to  mere  con- 
jecture. The  contract  affords  no  such  measure,  though  it  does 
afford  one  item  or  factor  in  the  problem.  Over  against  this 
must  be  set  the  many  items  of  expense,  cost  and  liability 
which  performance  of  the  contract  involves  on  the  part  of 
the  person  claiming  damages  for  its  non-performance  by  the 
other  party.  In  this  case  the  plaintiff,  under  the  contract 
even  as  he  claims  it,  must  be  considered  as  required  to  fur- 
nish the  mill  he  uses,  as  well  as  the  engine,  the  fuel  and  the 
motive  power,  and  to  haul  the  outfit  to  and  from  the  premises. 
He  puts  in  his  own  time  and  labor  in  overseeing  and  manag- 
ing the  operation  of  the  mill  and,  assuming  him  to  be  the 
expert  which  his  testimony  indicates,  this  must  be  a  very 
material  item.  He  employs  all  the  needed  help.  There  is 
inevitable  wear  and  tear  and  depreciation.  Repairs  and  sup- 
plies are  a  constant  factor  in  the  use  of  all  machinery.  With- 
out considering  all  these  elements,  no  comparison  between 
contract  price  and  cost  or  expense  will  produce  anything  like 
a  true  showing  of  profits;  but  concerning  them  the  record 
shows  nothing  except  a  general  statement  by  plaintiff  that  he 
employed  three  to  five  men  to  assist  him  in  running  the  miU 
and  that  the  cost  of  operating  it  was  two  dollars  per  thousand 
feet.  To  submit  the  question  of  probable  profits  in  a  contract 
never  performed,  upon  a  showing  so  vague  and  indefinite  as 
this,  is  quite  sure  to  lead  the  jury  into  the  realm  of  conjecture 
and  speculation  with  resulting  miscarriage  of  justice,  a  dan- 
ger, we  may  add,  which  seems  to  be  well  illustrated  by  the 
verdict  in  this  case.  For  if  the  verdict  is  to  stand  it  must 
be  on  the  theory  that,  of  plaintiff's  agreed  compensation  (in- 
cluding the  slabs  and  sawdust)  of  about  $9.00  per  thousand, 
there  was  a  prospective  net  profit  of  $7.00  per  thousand,  and 
although  he  has  never  sawed  a  single  foot  of  the  254,000  feet 
of  logs,  defendant  is  still  bound  to  pay  him  the  full  agreed 
cash  price  of  the  work  never  performed,  and  in  addition 
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thereto  a  large  fraction  of  the  assnmed  value  of  the  slabs  and 
sawdust  never  produced.  It  is,  of  course,  true  that  if  de- 
fendant made  such  an  improvident  contract,  the  court  in  this 
action  has  no  authorily  to  relieve  him ;  but  the  patent  absurd- 
ity of  it  is  su£Scient  to  justify  the  court  in  scrutinizing  very 
closely  the  showing  on  which  such  result  is  predicated.  The 
burden  was  upon  the  plaintiff  in  this  respect  and  we  think 
it  must  be  said  he  failed  to  make  a  showing  which  entitled 
him  to  the  instruction  given  by  the  court. 

III.  The  point  is  made  that  upon  any  allowable  theory  of 
the  case  the  verdict  returned  is  excessive,  and  in  this  view  we 
concur.  A  part  of  what  is  said  in  the  preceding  paragraph 
„    .  has  direct  application  here,  but  it  is  unneces- 

8.  Appbal  and  '^'^ 

P"^*L.!5'?*    BBTv  to  repeat  it.    "We  discover  no  evidence 

inff  Terdict  by  •'  ^ 

ScSSf* *^        which  would  have  sustained  a  special  finding 
certainty.  ^j  ^^^^  quantity  of  unsawed  logs  to  have  been 

more  than  234,000  feet,  while  the  jury  apparently  computed 
its  finding  on  the  basis  of  254,000  feet ;  and  it  further  appears 
quite  certainly  that  the  jury  did  not  follow  the  court's  direc- 
tion to  reduce  the  amount  of  damages  by  the  amount  which 
plaintiff  earned  in  using  his  engine  in  the  service  of  other 
parties  during  the  period  when  he  claims  he  was  waiting  for 
defendant  to  haul  logs.  Again  it  appears  that  plaintiff  fired 
his  engine  with  the  slabs  and  also  used  them  for  fuel  in  his 
cook-house  and  had  he  completed  the  job,  about  one-third  of 
the  slabs  produced  would  have  been  thus  consumed ;  and  yet 
under  the  instructions  the  jury  could  and  apparently  did 
permit  him  to  recover  the  full  value  of  all  the  slabs.  Appellee 
suggests  his  willingness  to  remit  from  his  judgment  the  ex- 
cess, if  any,  over  what  he  ought  to  recover.  If  the  only  ques- 
tion before  us  was  the  amount  of  plaintiff's  recovery  and 
the  excess  was  readily  ascertainable,  we  could  very  well  thus 
end  the  litigation ;  but  we  have  already  pointed  out  another 
error,  the  elimination  of  which  on  a  retrial  may  lead  to  differ- 
ent results.  The  case  as  now  presented  is  by  no  means  clear 
and  satisfactory  and  we  are  forced  to  the  conclusion  that  the 
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real  merits  will  be  better  ascertained  and  the  rights  of  both 
parties  better  defined  and  vindicated  by  remanding  the  case 
for  another  hearing  in  the  usual  manner. 

In  another  paragraph  of  the  charge  the 

4 .  TfiiAL :  in-  ^        «     *  » 

structions:        court,  after  reciting  the  several  facts  which 
plnsage.  plaintiff  must  prove  to  entitle  him  to  recover, 

adds: 

'*If  you  find  affirmatively  by  a  preponderance  of  the  evi- 
dence as  to  each  of  the  foregoing  propositions  then  your  ver- 
dict will  be  for  the  plaintiff ;  if  you  fail  to  so  find  as  to  each 
of  the  foregoing  propositions  then  your  verdict  will  be  for  the 
defendant  for  breach  of  the  contract  as  claimed  and  alleged 
by  plaintiff  in  his  petition  as  amended.'' 

All  that  part  of  the  quoted  language  following  the  word 
''defendant"  appears  to  have  no  logical  connection  with  that 
which  precedes  it  and  serves  to  confuse  or  obscure  the  mean- 
ing of  the  paragraph  of  which  it  is  a  part.  It  is  so  clearly 
an  inadvertence,  however,  that  were  the  record  otherwise  free 
from  error  we  should  be  inclined  to  hold  it  to  be  without 
material  prejudice  to  the  defense;  but  in  view  of  other  ex- 
ceptions which  we  think  necessitate  a  reversal,  we  call  atten- 
tion to  the  unsatisfactory  form  of  the  instructions  at  this 
point  to  avoid  a  repetition  of  the  error  when  the  case  shall 
again  be  tried. 

lY.  In  remanding  the  case  it  is  probably  best  that  we 
mention  the  contention  of  the  appellant  that  the  issues  as  they 
now  stand  do  not  present  a  case  for  the  recovery  of  expected 

profits,  and  that  in  any  event  the  jury  should 

2,6.   DAltAGBB:  *-  --»  ^  ^       ^ 

profits :  cer-       have  been  told  that  plaintiff  was  bound  to  use 

reasonable  diligence  to  avoid  loss  or  damage 
by  reason  of  defendant's  alleged  default  and  to  that  end, 
when  defendant  failed  to  haul  the  logs  as  agreed  (if  he  did 
so  fail),  it  was  plaintiff's  duty  to  haul  them  to  the  mill  him- 
self, and  having  failed  to  do  so,  his  recovery  of  damages  would 
be  limited  to  the  reasonable  cost  or  expense  of  such  hauling. 
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Mere  speculative  profits  are,  of  course,  not  recoverable, 
but  profits  which  are  within  the  contemplation  of  the  parties 
and  certain  of  ascertainment  may  be  recovered  for  breach  of 
contract.  Roper  v.  MUburn  (Neb.),  142  N.  W.  792;  Pugh  v. 
Jackson,  154  Ky.  772 ;  Bichmand  v.  B.  B.  Co.,  33  Iowa  422, 
432 ;  Hichhom  v.  Bradley,  117  Iowa  130. 

If,  then,  plaintiff  shall  be  able  to  show  a  valid  contract 
with  defendant  by  which  plaintiff  for  a  definite  stated  com- 
pensation was  to  take  his  mill  to  defendant's  farm  and  there 
saw  for  the  defendant  a  definite  or  ascertainable  number  or 
quantity  of  logs  to  be  delivered  at  the  miU  by  defendant,  and 
that  pending  the  performance  of  that  agreement  and  before 
the  work  was  completed  defendant  ceased  and  refused  to  de- 
liver the  remainder  of  the  logs,  thus  compelling  plaintiff  to 
abandon  the  job,  we  can  see  no  reason  why,  under  the  rule  of 
the  authorities  above  cited,  he  may  not  recover  damages  upon 
the  basis  of  the  profits,  if  any,  which  he  would  have  earned 
in  the  i)erformance  of  the  remainder  of  his  contract,  provid- 
ing, of  course,  that  such  profits  are  found  to  be  reasonably 
ascertainable  by  competent  evidence.  Certainly,  upon  a  bare 
statement  of  the  case  it  cannot  be  said  as  a  matter  of  law 
that  the  ascertainment  of  the  profit  in  the  contract  is  impos- 
sible or  even  difficult.  Whether  that  measure  or  some  other 
is  to  be  applied  will  depend,  of  course,  upon  the  evidence  as 
it  may  be  produced  upon  the  trial. 

Nor  can  we  agree  with  appellant  that  plaintiff  under  such 
circumstances  would  be  required  to  minimize  his  damages,  if 
^^Yy  by  hauling  the  logs  himself.    The  rule  cited  in  support 

of  this  contention  is  a  familiar  one,  but  it  is 

6 .    DAMA0B8  : 

BToidabie  con-    not  applicable  in  a  case  of  this  character.    The 

sequences :  '^'^ 

impSsS  by  "*^    ^^^  ^®^®  *^®  property  of  the  defendant  and 
contract.  upou  his  premises,  and  if  it  be  found  true 

that  he  agreed  to  deliver  them  at  the  mill  and  failed  to  do 
so,  we  think  there  is  no  rule  or  principle  of  law  which  would 
require  plaintiff  to  invade  defendant's  timber  and  do  the 
work  which  defendant  had  undertaken  to  do.    He  had  con- 

VoL.  168  lA.— 27 
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tracted  to  saw  logs  which  were  to  be  delivered  at  the  mill 
and  he  was  required  to  do  no  more  than  to  be  on  hand  at  the 
mill  prepared,  ready  and  willing  to  receive  and  saw  the  logs. 
All  this  is  upon  the  theory  of  the  plaintiff's  claim  that  defend- 
ant was  to  deliver  the  logs  ready  for  the  saw.  On  the  other 
hand,  if  it  should  be  found,  as  defendant  claims,  that  plain- 
tiff  undertook  to  haul  the  logs  for  a  stated  compensation  when- 
ever defendant  could  not  conveniently  deliver  them,  a  very 
different  rule  would  apply  and  there  can  be  no  recovery  of 
damages. 

For  reasons  stated,  a  new  trial  must  be  had  and  for  that 
purpose  the  judgment  of  the  district  court  is — Reversed* 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


F.  M.  HuBBELL^  Son  &  Company,  Appellants,  v.  City  of  Des 
Moines  et  al..  Appellees,  and  Fbederick  M.  Hubbell  et 
al.,  Trustees,  Appellants,  v.  City  of  Des  Moines,  Ap- 
pellee. 

BCUinoiPAL  00BP0BATI0N8:     Street  Zmprovement— Validity  of 
1    — Oompljrlng  with  Ordinance.    In  the  confltmetion  of  a  street 
improvement,  substantial  compliance  with  the  ordinanoe  is  sof- 
fioient. 

PBINCIPLE  APPLIED:  An  ordinance  required  the  eonneil 
"to  determine  the  time,  not  less  than  one  year,  during  which 
the  contractor  shall  be  required  to  keep  said  improvement  in 
good  repair."  The  resolution  of  necessity  proposed  and  adopted 
and  the  call  for  bids  required  a  "guarantee  that  the  same  shall 
endure  without  need  of  repair  for  one  year."  The  contract  for 
the  work  "guarantees  that  the  work  and  materials  shall  be  of 
such  character  that  the  pavement  shall  endure  without  need 
of  repairs  during  a  period  of  one  year,  etc."  A  bond  exacted 
faithful  compliance  with  the  terms  of  the  contract.  SM, 
ordinance  substantially  complied  with. 

MUNICIPAL  00BP0BATI0K8:    Street  Improvements— Bemedy  for 

2-3-4  Non-Jurisdlctlonal  Irregularities.    A  property  owner,  aggrieved 

by   non-jurisdictional   errors,  irregularities  and  inequalities  in 
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the  constmction  of  paving  and  8ewer%  has  been  provided  an 
exclusive  remedy.  He  must  file  his  objections  with  the  council, 
and  avail  himself  of  his  right  to  appeal  therefrom.  (Sec.  824^ 
Oode.) 

PBINCIPLE  APPLIED:  (1)  Slight  variations  between  the 
completed  improvement  and  the  established  grade,  (2)  changes 
in  grades  after  contract  and  before  commencement  of  work,  and 
(3)  assessing  in  excess  of  the  25  per  cent  limitation,  are  all  non- 
jurisdictional  matters. 

BCUNIOIPAL    0OBPOBATIOK8:     Street    ImproT«ments-^Ckmtraets 

5  for — ^Eztensloii — ^Validity.  The  time  of  performance  of  con- 
tracts for  paving,  sewers,  etc,  may  be  reasonably  extended  with- 
out invalidating  the  contract  or  the  assessments  made  after 
completion  of  the  work. 

PBINCIPLE  APPLIED:  In  instant  case  an  extension  from 
December  Ist  to  May  Ist  following,  held  not  unreasonable. 

mnnOIPAL  OOSPOBATIOKS:     street  IinproTemeiit— Permanoiey 

6  of— ETldence  to  Overthroir.  Evidence  that  the  earth  along  one 
side  of  a  pavement  had  washed  out  did  not,  in  instant  case, 
warrant  the  conclusion  that  pavement  of  the  kind  laid  was  not 
permanent  in  character. 

Appeal  from  FolU  District  Court, — ^Hon.  Hugh  Bbennan, 

Judge. 

Tuesday,  January  19, 1915. 

Petition  to  enjoin  the  collection  of  certain  special  as* 
seflsments  was  dismissed  and  plaintiffs  appeal. — Affirmed. 

Jam^  A.  Howe,  for  appellants. 

H.  W.  Byers,  B.  0.  Brennan,  E.  C.  Carlson,  and  E.  J. 
KeUy,  for  appellees. 

Laod,  J.— I.  Lots  58,  59  and  60  belong  to  F.  M.  Hnbbell, 
Son  &  Company,  and  Lots  55,  56  and  57  to  the  trustees  of 
the  F.  M.  Hubbell  estate.  All  are  in  Polk  &  Hubbell  Park  in 
the  city  of  Des  Moines  and  about  28th  Street  between  Forest 
Drive  and  Terrace  Road.     Separate  suits  were  brought  by 
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the  respective  owners  to  enjoin  the  collection  of  special  as- 
sessments levied  against  these  lots  and  these  subsequently 
were  consolidated.  These  assessments  were  levied  to  pay  for 
vitrified  brick  pavement  with  Portland  cement  concrete  foun- 
dation laid  in  said  street,  in  pursuance  of  the  statutes  of  the 
state  and  ordinances  of  the  city,  save  in  the  respects  herein- 
after considered,  because  of  which  it  is  alleged  that  (1)  the 
assessments  were  void,  and  (2)  fraudulent.  The  irregulari- 
ties said  to  necessitate  this  conclusion  may  be  considered  sep- 
arately. 

II.  Ordinance  No.  1084  as  amended  required  that  the 
city  council  ''shall  also  determine  the  time,  not  less  than  one 
year,  during  which  the  contractor  shall  be  required  to  keep 

said  street  improvement  in  good  repair."  See 
coBPcSmoNs :  Sec.  814  Code.  It  is  argued  that  this  was  not 
ment :  yaiid-      Complied  with.  The  resolution  of  necessity  pro- 

Ity  of :  com-  _  __  _  _  ,,,  ii« 

plying  with        posed  as  well  as  that  adopted  and  the  publica- 

ordi  nance. 

tion  of  proposal  for  bids  exacted  that  the 
contractor  ''guarantee  that  the  same  will  endure  without  need 
of  repair  for  one  year  from  date  of  its  acceptance  by  the  city." 
But  in  the  contract,  the  contractor  "undertakes  and  guaran- 
tees that  the  material  and  workmanship  employed  in  or  upon 
the  work  shall  be  of  such  character  that  the  pavement  shall 
endure,  without  need  of  repairs,  during  a  period  of  one  year 
from  and  after  the  completion  thereof;  that  in  case  any 
disintegration  appears,  or  any  defects  occur  within  said 
period,  except  such  as  are  without  the  fault  of  the  contractor, 
caused  by  reason  of  excavations  in  the  pavement,  and  except 
such  defects  as  arise  from  causes  not  incident  to  the  ordinary 
use  of  street  pavements;  then  the  contractor  will,  within  ten 
days  from  the  time  of  being  notified  of  such  defect,  make  the 
same  good  or  will  pay  to  the  city  of  Des  Moines  the  reason- 
able cost  of  remedying  such  defect.  It  being  the  intention 
that  the  party  of  the  first  part  hereby  guarantees  that  the 
improvement  herein  specified  shall  be  and  remain  (except  as 
to  defects  that  may  appear,  or  repairs  which  may  be  needed 
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by  reason  of  excavation  or  disturbances  of  the  street  not 
caused  by  said  party  of  the  first  part,  its  agents,  servants  or 
employees)  at  the  end  of  one  year  from  the  completion  thereof 
in  as  good  condition  in  all  respects  as  when  completed  and  as 
required  by  the  contract  and  specifications  embodied  in  said 
contract ;  and  shall  be  and  remain  a  good,  substantial,  reliable 
and  durable  pavement  in  material  and  workmanship  as  a 
whole  and  in  all  its  parts  except  ordinary  wear.  Provided  it 
shall  be  the  duty  of  the  first  party,  or  his  sureties,  to  notify 
the  superintendent  of  the  department  of  streets  and  public 
improvements,  in  writing,  to  inspect  said  improvement  within 
thirty  days  prior  to  the  expiration  of  said  term  of  one  year 
and  until  the  said  superintendent  shall  be  so  notified,  the 
above  obligation  to  maintain  said  improvement  in  good  con- 
dition and  repair  shall  continue  and  remain  in  force;  pro- 
vided, further,  that  nothing  herein  contained  shall  be  con- 
strued to  release  said  party  of  the  first  part  or  his  sureties 
from  liability  through  consequence  of  any  wrongful,  fraudu- 
lent or  negligent  act  of  said  party  of  the  first  part,  his  agents, 
or  employes,  in  the  construction  of  said  improvements  which 
shall  not  have  been  disclosed  at  the  expiration  of  one  year 
above  mentioned." 

The  bond  exacted  the  faithful  performance  of  all  the 
terms  and  conditions  of  the  contract.  It  will  be  observed  that 
while  the  ordinance  exacts  merely  the  keeping  in  repair,  the 
preliminary  resolutions  and  advertisements  required  a  guar- 
antee that  the  improvement  shall  continue  without  need  of 
repair ;  and  the  contract  not  only  exacts  the  keeping  in  repair 
but  also  that  the  material  and  workmanship  shall  be  such  that 
the  improvement  shall  endure  for  the  year  without  need  of 
repair.  Indeed,  the  guaranty  as  specified  in  the  resolution  of 
necessity  necessarily  involved  both  of  these  and  therefore  was 
broad  enough  to  include  the  condition  of  the  ordinance  and 
was  so  construed  by  the  parties  in  preparing  the  contract. 
The  ordinance  in  exacting  the  condition  quoted  did  not  spe- 
cifically or  inferentially  preclude  requiring  more  and  in  ex- 
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acting  the  repairing  of  the  improvement  during  the  year,  as 
well  as  the  quality  of  material  and  workmanship  specified^ 
the  city  ofScials  not  only  obeyed  the  ordinance  but  undertook 
to  guard  against  any  lapse  on  the  part  of  the  contractor 
affecting  the  character  of  the  improvement  when  done.  The 
ordinance  was  substantially  complied  with. 

III.  When  the  contract  was  let,  the  grade  at  Forest  Drive 
was  153.3  feet  above  the  datum  plane  and  42.44  feet  above 
said  plane  at  Terrace  Road.    By  ordinance  adopted  May  24^ 

1912,  the  grade  at  Forest  Drive  was  lowered 

^'  JSSSSJioNs:    to  146.79  feet  and  at  Terrace  Eoad  raised  to 

ments :  rem-       42.8  feet  above  the  datum  plane.    As  we  un- 

edy   fop   non-        _  ,.,,  i  ii*ii  ^ 

iarifldsctionai      derstand  it,  the  last  grade  established  was  not 

Irregularities.  /  o  ^ 

a  straight  line  between  the  points  mentioned. 
The  pavement  as  laid  conformed  with  the  last  grade  for  some 
distance  from  Forest  Drive  and  then  slanted  below  until  at 
the  other  end  it  was  .8  of  a  foot  lower.  According  to  an  engi- 
neer called  by  plaintiffs,  the  greatest  difference  between  the 
grade  lines  was  3.6  feet  and  from  this  point  toward  Ter- 
race Road  grades  differed  .006  per  cent.  Appellants  contend 
that  this  change  of  grade  and  variance  from  the  last  grade 
invalidated  the  contract.  Such  was  not  the  effect  of  the 
variance ;  for  this  did  not  go  to  the  power  of  the  city  to  make 
the  improvement,  but  merely  to  the  maimer  of  the  doing  so, 
and  the  exclusive  remedy  therefor  was  through  objection  before 
the  city  council  and,  in  event  of  an  adverse  ruling,  by  appeal 
to  the  district  court.  Shaver  v,  J.  W.  Turner  Improvement 
Co.,  155  Iowa  492.  Nor  do  we  think  a  change  in  the  grade 
of  the  street  between  the  time  of  entering  into  the  contract 
to  make  the  improvement  and  when  performed  a  matter  which 

will  invalidate  the  contract.  In  any  event, 
COBPORATION8 :    the  burdcu  is  on  the  city  to  excavate  to  grade 

Btrept  Improve-  j         i       xi.  •  •         xi_  _xi- 

ments :  rrmody    and  Only  the  cxpeuse  m  removmg  the  earth 

I  for  noD-jiiris-        «  ,  i  ^  *  -i  « 

I  dictionai  irreg-    from  the  grade  to  the  subgrade  may  be  as- 

i  uiaritieB. 

sesscd  against  the  abutting  owners.  The 
change  then  casts  no  additional  burden  on  the  lot  owner  and 
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oertaizily  removes  none  from  the  contractor.  It,  if  increasing 
the  depth  of  the  cut,  may  have  interested  him  as  an  abutting 
lot  owner  or  as  a  general  taxpayer  of  the  city,  but  these  con- 
siderations do  not  enter  into  the  cost  of  the  special  assess- 
ment, which  was  in  no  wise  affected  by  the  change  of  grade. 
In  Allen  v.  City  of  Davenport,  107  Iowa  90,  the  grade  of  the 
street  had  not  been  established  when  resolution  of  necessity 
was  approved  and  the  proposal  for  bids  was  published,  and 
the  court  with  reference  thereto  said  that  ''as  neither  the  law 
nor  the  city  charter  makes  the  establishment  of  the  grade  a 
condition  precedent  to  the  passage  of  the  resolution  for  the 
work,  and  as  the  purpose  and  intent  of  the  law  are  to  make 
such  improvement  permanent  and  not  subject  to  change  after 
it  is  once  completed,  without  liability  for  damages  by  reason 
thereof,  it  is  sufficient  if  the  grade  is  established  at  such  time 
as  that  the  improvement  may  be  made  with  reference  thereto. 
In  other  words,  an  ordinance  fixing  the  grade  is  not  jurisdic- 
tional, and  need  not  precede  the  resolution  ordering  the  im- 
provement. If  passed  so  that  the  work  is  done  with  refer- 
ence thereto,  and  so  that  the  owner  may  not  be  subjected  to 
damages  by  reason  of  a  subsequent  change  without  compen- 
sation therefor,  it  is  sufficient." 

As  a  change  of  grades  was  not  involved,  no  opinion  was 
expressed  as  to  that.  In  the  absence  of  any  damage  resulting 
therefrom  the  same  rule  would  be  applicable.  What  was  said 
in  a  similar  case  by  the  supreme  court  of  Kansas  is  pertinent : 

''Every  property  owner  who  might  have  protested,  and 
did  not  do  so,  knew  that  it  would  be  the  duty  of  the  council 
to  establish  the  grade  for  the  pavement,  and  that  the  per- 
formance of  this  duty  involved  the  exercise  of  discretion  and 
judgment.  This  was  one  of  the  steps  necessary  to  be  taken 
in  making  the  improvement  mentioned  in  the  resolution.  If 
the  first  attempt  to  establish  a  proper  grade  were  unsuccess- 
ful, it  became  the  duty  of  the  council  to  correct  the  mis- 
take.   .    .    .    The  council  proceeded  by  resolution.     Prop- 


424  HuBBELL  V.  CiTT  OP  Des  Moinbs.       [168  Iowa 

erty  owners  were  duly  notified  that  the  eonncil  intended  to 
pave,  curb  and  gutter  the  avenue.  No  grade  had  thus  been 
established.  The  grade,  whether  as  first  designed,  or  as  sub- 
sequently fixed,  did  not  affect  the  cost  of  the  improvement 
mentioned  in  the  resolution.  As  general  taxpayers  of  the 
city,  the  abutting  property  owners  might  be  interested  in  the 
increased  cost  of  the  grade  work  of  which  they  complain.  As 
abutting  property  owners,  they  might  be  interested  in  the 
increased  height  of  the  grade  because  of  the  injurious  effect 
upon  the  adjacent  lots,  but  none  of  these  considerations  enter 
into  the  special  assessment  which  they  seek  to  enjoin  in  this 
action.  If  the  council,  by  increasing  the  grade,  acted  without 
jurisdiction,  these  plaintiffs  knew  of  it  at  the  time,  and  should 
then  have  taken  steps  to  prevent  the  wrong  instead  of  remain- 
ing silent  while  the  special  improvement,  which  they  knew 
would  be  a  charge  against  their  property,  was  being  con- 
structed. This  special  tax  was  levied  to  pay  for  just  what 
the  council,  by  its  resolution,  acquired  jurisdiction  to  do.'* 
Barnes  v.  City  of  Parsons,  94  Pac.  (Kan.)  151. 

The  entire  matter  relates  not  to  the  power  of  the  city 
council  in  making  the  improvement  but  to  the  exercise  of  that 
power — ^the  manner  of  accomplishing  that  which  the  legisla- 
ture had  authorized  that  body  to  do — and  therefore  was  not 
jurisdictional.  This  was  pointed  out  in  Shaver  v.  Turner  Im- 
provement Co.,  155  Iowa  492,  and  plainly  is  one  of  those  mat- 
ters to  which  objection  must  be  interposed  if  at  all  before  the 
city  council,  and  if  not  there  made  is  to  be  deemed  waived. 
As  observed  in  Cheny  v.  City  of  Ft,  Dodge,  157  Iowa  250,  the 
purpose  of  the  statutory  provisions  is  "to  relegate  the  prop- 
erty owner  to  his  remedy  by  objection  and  appeal  in  all  cases 
where  the  city  council  has  not  exceeded  its  jurisdiction;  and 
the  holding  of  the  Shaver  case  just  cited  is,  in  effect,  that  in 
the  case  of  a  mere  departure  from  the  plans  and  specifications, 
not  substantially  changing  the  nature  of  the  improvement,  the 
council  does  not  lose  jurisdiction  to  make  assessment  for  the 
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improvement  as  constracted  but  may,  on  objections,  grant  the 
property  owner  such  relief  as  he  should  have,  and  that  on 
appeal  the  district  court  may  review  the  action  of  the  council 
and  grant  the  relief  which  should  have  been  granted  by  it." 

Such  remedy  is  exclusive  and  the  objection  was  not  avail- 
able to  plaintifiEs  in  this  suit. 

lY.  The  objection  that  the  assessments 
CORPORATIONS :    cxccedcd  25  per  cent  of  the  value  of  the  abut- 

Btreet  improve      ,.  ,  !_•  v     i      •  j 

ments :  remedy    ting  property  ou  which  Icvics  wcre   made 

for  non-Jurifl- 

dictionRf  ir-       should  havc  been  made  before  the  city  council 

regularities.  "^ 

and  not  having  been  there  submitted  is 
deemed  to  have  been  waived.  Durst  v.  City  of  Des  Moines, 
150  Iowa  370. 

V.  The  contract  was  entered  into  October  13,  1911,  and 
stipulated  that  ''the  said  work  shall  be  commenced  on  or  be- 
fore the  20th  day  of  October,  1911,  and  regularly  and  dili- 
gently prosecuted  thereafter,  and  fully  com- 
*  coRpoSloNs :    pleted  on  or  before  the  1st  day  of  December, 
ments:  con-       1911,  uulcss  Otherwise  provided  in  writing 

tracts  for:  ex-       .         ,    _         _       __  _  ,   ^       .1 

tension:  Signed  by  the  Mayor  and  approved  by  the 

Council  of  the  City  of  Des  Moines.    .    .    . 

"If  the  said  party  of  the  first  part  shall  fail  to  complete 
said  work  by  the  dates  specified  herein,  an  amount  equal  to 
the  sum  of  Three  ($3.00)  Dollars  per  day,  as  liquidated  dam- 
ages for  breach  of  this  contract  shall  be  payable  to  the  City 
of  Des  Moines  for  each  day  of  delay  thereafter  until  final 
completion  of  said  work,  and  shall  be  deducted  from  the 
amount  herein  stipulated  to  be  paid  to  the  said  party  of  the 
first  part  upon  final  settlement." 

The  work  had  not  been  commenced  at  the  time  it  was  to 
have  been  completed,  and  on  this  ground  it  is  contended  that 
the  assessments  were  void.  The  city  council  by  resolution  ex- 
tended the  time  of  performance  until  May  1st  following  and 
to  this  the  contractor's  bondsman  consented.  The  manner  of 
extending  time  in  so  far  as  the  city  is  concerned  was  directory. 
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Not  only  did  the  contract  omit  any  condition  makiiig  time  of 
its  essence  but,  in  prescribing  a  per  diem  penally  for  delay 
and  the  conditions  on  which  the  time  of  performance  might  be 
extended,  it  clearly  indicated  that  completion  after  the  day 
fixed  therefor  was  contemplated  as  a  possibility.  No  statute 
or  ordinance  exacted  that  a  specific  period  be  fixed  in  the 
agreement  within  which  to  be  performed  or  that  this  be  done 
before  a  day  named.  The  only  conditions  with  respect  to  time 
are  to  be  found  in  the  contract  and  as  these  contemplated  that 
an  extension  might  be  necessary,  it  ought  not  to  be  said  that 
such  extension,  if  not  beyond  a  reasonable  limit  within  which 
the  improvement,  in  view  of  the  circumstances,  should  be 
completed,  will  invalidate  the  contract  and  obviate  liability 
for  the  assessments.  Heman  v.  Oilliam,  171  Mo.  258,  71  S.  W. 
163 ;  Schibel  v.  MerriU,  185  Mo.  534 ;  City  of  SedaUa  v.  Smith, 
104  S.  W.  15 ;  Jenkins  v.  Stetler,  118  Ind.  275,  20  N.  E.  788 ; 
City  of  Leavenworth  v.  Mills,  6  Eans.  288 ;  1  Page  &  Jones 
on  Assessments,  538. 

The  only  available  ground  of  objection  to  an  abutting 
property  owner  where  the  conditions  are  as  in  the  contract 
in  suit  is  that  the  performance  has  not  been  within  a  reason- 
able time,  and  we  are  not  ready  to  say,  in  view  of  weather 
conditions  of  this  climate,  and  without  any  showing,  that  the 
improvement  was  not  completed  within  a  reasonable  time. 

Evidence  that  the  earth  along  one  side  of 

^'  coRPouATioNs :    tho  pavement  had  washed  out  did  not  warrant 

ment :  pcrma-     the  couclusiou  that  pavcmcut  of  the  kind  laid 

nency  of:  evl-  . 

dence  to  over-    was  not  permanent  in  character. 

throw.  "^ 

There  was  no  evidence  whatever  of  fraud. 
The  decree  dismissing  the  petition  is — Affirmed. 

Weaver,  Evans  and  Preston,  JJ.,  concur. 
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Nanct  W.  James,  Appellant,  v.  Mae  L.  Faiball  et  al., 

Appellees. 

EVIDENOE:    Oondiudoii — ^Law  and  Fact    A  question  which  permits 

1  a  witness  to  marshal  his  uncommunieated  knowledge,  both  com- 
petent and  incompetent,  draw  conclusions  of  law  and  fact  there- 
from, and  present  his  deduction  to  the  jury  must  be  condemned 
as  calling  for  a  conclusion. 

PRINCIPLE  APPLIED:  "You  may  tell  the  jury  whether 
advancements  that  had  been  made  to  you  would  be  in  exeesi  of 
your  share  of  your  mother's  estate."  Held  to  call  for  the  con- 
clusion of  the  witness  (1)  as  to  what  constituted  an  "advance- 
ment" and  the  value  thereof,  and  (2)  as  to  the  value  of  the 
mother's  estate,  it  not  being  even  shown  that  he  knew  or  was 
competent  to  speak  of  values. 

WITNESS:     Transaction  with  Deceased— Bemoval  of  DiaqnaUllca- 

2  tion — OoUnsion.  (1)  "No  party  to  any  action  or  proceeding 
•  .  .  nor  (2)  any  person  interested  in  the  event  thereof  .  .  • 
shall  be  examined  as  a  witness  in  regard  to  any  personal  transac- 
tion or  communication  between  such  witness  and  a  person  at  the 
commencement  of  such  action  deceased  .  .  .  against  the  ex- 
ecutor   .    .    .    legatee  or  devisee,  etc."    (Sec.  4604.) 

PBINCIPLE  APPLIED:  Will  contest.  Grounds,  undue  influ- 
ence. One  Geo.  W.,  a  son  of  testatrix,  was  a  devisee,  the  will 
reciting  he  should  receive  certain  lands  worth  about  $1,800  and 
that  testatrix  had  obligated  herself  for  him  for  about  $1,000, 
which  amount  the  executor  should  determine  and  all  should  be 
treated  as  an  advancement  and  deducted  from  his  share.  Plain- 
tiff made  Geo.  W.  a  party  defendant.  He  answered  disclaiming 
any  interest  in  the  estate.  (He  would  be  the  gainer  if  the  will 
was  set  aside.)  Mistrial.  On  re-trial  plaintiff  desired  to  use 
Geo.  W.  to  prove  a  talk  he  had  with  testatrix  "tn  regard  to  the 
making  of  her  wUL"  Plaintiff  dismissed  as  to  Geo.  W.  and 
called  him  as  witness,  and  to  show  lack  of  interest  in  the  action 
asked  "if  the  advancements  which  his  mother  had  made  to  him 
would  exceed  his  share  in  the  estate,  in  absence  of  a  will."  No 
offer  was  made  to  then  show  the  value  of  the  estate  or  that 
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Geo.  W.  could  speak  of  values.    Held,  Geo.  W.  was  not  rendered 
competent  because: 

(1)  The  question  asked  was  improper  as  calling  for  a  conclu- 
sion and  there  was  no  showing  when  he  was  offered  as  a  witness, 
that  he  was  ''not  interested  in  the  action." 

(2)  The  "dismissal"  appeared  to  be  "colorable" — a  collusion 
between  plaintiff  and  Geo.  W.  to  make  him  a  witness  in  violation 
of  the  statute. 

(3)  The  "disclaimer"  filed  by  Geo.  W.  did  not  necessarily 
obliterate, his  "interest  in  the  action,"  if  it  should  later  appear 
he  had  such. 

WITNESS:     Dlsqualifled  when  Offered — Subsequent  Facts  Bemoving 

3  Disqualifications — ^Re-Ofler.  If  a  witness  appears  to  be  disqual- 
ified when  offered,  and  his  testimony  is  thereby  excluded,  the 
appearance  of  facts  in  the  later  stages  of  the  trial  removing  the 
disqualifications  does  not  render  erroneous  the  original  order 
excluding  the  testimony.  There  should  be  a  re-offer  of  thtf 
excluded  witness. 

# 
WITNESS:     Oompetency — ^Difficulty  to  Show.     The  mere  fact  that 

4  it  may  be  difficult  to  determine  the  competency  of  a  witness  is 
no  reason  or  excuse  for  not  doing  so. 

PRINCIPLE  APPLIED:  So  held  on  question  whether  a  party 
was  "interested  in  an  action"  and  thereby  incompetent  to  tes- 
tify to  personal  transaction  with  a  deceased. 

WILLS:    DeclarationB  of  Legatees — ^Admissibility.    Where  there  are 
6,  7  several  devisees,  whose  interests  are  several  and  not  joint,  the 
declarations  of  one  devisee  are  not  admissible  on  the  question 
whether  the  will  was  executed  under  undue  influence. 

TSIAL:     Form  of  Questions  Indefinite.    It  is  not  error  to  exclude 
6    answers  to  questions  indefinite  as  to  the  matters  called  for,  and 
as  to  the  person  to  whom  reference  is  made. 

WILLS:    Declarations  of  Legatees — ^Admissibility. 
6,7 

WILLS:    Disinherited  Heir — Financial  Condition.    The  financial  con- 

8  dition  of  the  husband  of  a  disinherited  heir  may  be  inquired 
into  as  bearing  on  the  question  whether  the  heir  was  provided  for. 

WILLS:    Undue  Influence — ^Fraud — Submission  of  Issues.    In  a  will 

9  contest  where  the  plea  blended  the  issue  of  undue  influence  and 


Jan.  1915]  James  v.  Fairalu  429 

fraud,  and  there  was  no  fraud  except  such  as  related  to  undue 
influence,  the  submission  of  the  question  of  the  latter  was  all* 
suifleient. 

Appeal  from  Johnson  District  Court. — Hon.  John  P.  Tal- 

•  > 

BOTT,  Judge. 

Tuesday,  October  6,  1914. 

Rehearing  Denied  Tuesday,  January  19,  1915. 

An  action  at  law  to  set  aside  probate  of  will  of  Ellen  J. 
Fairall,  deceased,  on  the  ground  of  fraud  and  undue  influence. 
Trial  to  a  jury.  Verdict  and  judgment  for  defendants. 
Plaintiff  appeals. — Affirmed. 

McDonald  &  Olsen,  for  appellant. 

0.  A.  Byington  and  Wade,  Dutcher  &  Davis,  for  ap- 
pellees. 

Preston,  J. — The  case  has  been  here  before.  Jam^s  v. 
Fairall,  154  Iowa  253.  A  general  statement  of  the  case  may 
be  there  found.  Some  of  the  points  relied  upon  on  this  ap- 
peal are  disposed  of  by  the  opinion  on  the  former  appeal. 
The  writer  is  of  opinion  that  the  evidence  was  not  sufficient  to 
take  the  case  to  the  jury,  but  that  question  and  some  others 
are  foreclosed  by  the  determination  of  the  first  appeal. 

The  first  and  principal  error  relied  upon  is  in  the  refusal 
of  the  trial  court  to  admit  the  testimony  of  George  W.  Fairall 
as  to  a  conversation  with  the  testatrix  regarding  the  making 

of  her  will.  Qeorge  W.  Fairall  is  a  son  of  the 
^*  SiSiusSii':        testatrix,  a  devisee  under  the  will,  and  an  heir 

^  "^  in  the  absence  of  a  will.  He  was  made  a  party 

defendant  upon  the  bringing  of  the  action.  He  and  a  brother, 
W.  W.  Fairall,  filed  an  answer  separate  from  the  other  de- 
fendants, in  which  they  aver  that  they  have  no  interest  in  the 
controversy  and  have  no  objection  to  the  will  being  set  aside. 
After  the  reversal  in  the  supreme  court,  and  when  the  case 
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came  on  for  trial  below,  the  plaintiff  dismissed  as  to  George 
W.  He  was  placed  npon  the  witness  stand  and  asked  to  detail 
conversations  with  the  testatrix  Objection  of  incompetency 
was  made  to  the  witness,  when  it  was  suggested  to  the  court 
that  such  an  answer  had  been  filed,  and  that  the  case  had  been 
dismissed  as  to  George,  and  that  an  entry  had  been  made  dis- 
missing him.  Counsel  for  appellant  contend  that,  having  dis- 
claimed interest  in  the  action,  and  having  been  dismissed  as 
a  party,  he  was  rendered  competent  to  testify  to  personal 
transactions  with  the  testatrix.  In  order  to  show  that  the 
witness  had  no  interest  in  the  action,  counsel  sought  to  intro- 
duce evidence  as  to  alleged  advancements  made  to  said  wit- 
ness by  the  testatrix,  in  order  to  show  that  the  advancements 
would  exceed  his  interest  in  the  estate,  provided  the  will  was 
set  aside  and  he  inherited  as  an  heir.  Objection  was  made 
to  the  question  in  regard  to  this  matter  and  sustained  by  the 
court.  The  objection  was,  among  others,  that  it  called  for  a 
conclusion  of  the  witness.  We  think  it  was  so  and  that  the 
objection  was  good  on  that  ground.    The  question  was : 

Q.  **Mr.  Pairall,  you  may  tell  the  jury  and  court  whether 
advancements  that  had  been  made  to  you,  if  any  had  been 
made,  would  be  in  excess  of  your  share  of  your  mother's  es- 
tate, in  the  absence  of  a  willt" 

The  objection  was,  because  it  asked  for  a  personal  com- 
munication or  transaction  and  a  legal  conclusion  and  was  not 
oompetent 

An  answer  to  this  question  would  involve  the  questicm 
as  to  the  value  of  his  mother's  estate,  also  the  value  of  ad- 
vancements made  to  him.  There  was  no  foundation  whatever 
laid  to  show  that  the  witness  was  competent  to  speak  of 
values,  and  the  question  clearly  called  for  the  conclusion  of 
the  witness.  Furthermore,  at  the  time  this  witness  was  on  the 
stand  there  was  no  offer  to  show  the  value  of  the  estate  by 
this  witness,  or  that  he  knew  the  value,  or  the  value  of  the 
advancements. 
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The  will  recites  that  she  had  eonyeyed  to  said  George 
W.  Fairall  and  his  children  certain  land  of  the  value  of  about 
$1,800.00  and  become  obligated  for  him  to  the  amount  of  about 
$1,000.00;  she  directed  that  the  real  estate  should  be  deemed 
an  advancement;  that  the  executor  ascertain  the  amount  of 
her  obligation  on  behalf  of  her  said  son,  and  that  said  obli- 
gation be  deemed  an  advancement,  and  to  be  so  considered  in 
the  distribution  of  the  estate,  and  provided  that  such  advance- 
ments should  be  deducted  from  the  devise  to  said  George  W. 

It  seems  that  at  the  trial,  counsel  for  plaintiff  relied  on 
an  alleged  statement  by  an  attorney  for  defendants  in  his 
opening  statement  to  the  jury,  that  George  had  received  ad- 
vancements in  excess  of  his  share.  The  record  does  not  so 
show.  The  opening  statement  was  not  taken  down,  nor  did  the 
court  make  any  finding  of  such  alleged  fact  There  is  simply 
the  assertion  of  plaintiff's  counsel  that  such  was  the  fact. 

The  contention  in  this  court  is,  that  because  the  case  had 

been  dismissed,  George  was  no  longer  a  party;  that  he  was 

not  interested  because  he  had  received  advancements  in  ez- 

2   wmciss  •         ^^^^  ^*  ^^  share  under  the  will,  or  under  the 

with'dSSSwed :    ^^'  ^^^  ^^^  ^®  would  be  estopped,  after  fil- 

SafiflcatioMl'    ^  s^ch  answer,  from  claiming  any  interest 

couuBion.  jj^  ^j^g  estate  upon  distribution.     Under  the 

terms  of  the  will,  George  wo\dd  be  the  gainer  if  the  will  was 
set  aside,  and  he  undoubtedly  so  believed  when  he  filed  his 
answer.  The  circumstances  that  George  filed  such  an  answer, 
and  that  thereafter  the  plaintiff  dismissed  as  to  him  and  then 
called  him  as  a  witness,  indicate  collusion  between  plaintiff 
and  said  George,  and  the  trial  court  may  have  so  considered 
it.  If  this  is  the  fact,  then  the  dismissal  by  plaintiff  would 
not,  under  the  authorities,  have  the  effect  of  making  his  evi- 
dence competent.  We  do  not  understand  the  theory  of  the 
trial  court  in  permitting  a  dismissal  as  to  said  defendant 
George,  and  the  reason  therefor  does  not  appear  in  the  record. 
Ordinarily,  all  the  heirs  should  be  made  parties  to  a  will  con- 
test, and  in  this  case  the  appellees  objected  to  the  case  pro- 
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ceeding  until  Oeorge  was  again  brought  in  so  that  further 
litigation  and  contest  might  be  avoided.  This  was  denied,  but 
the  defendants  have  not  appealed. 

The  will  was  admitted  to  probate  June  1,  1907,  and  the 
dismissal  as  to  (}eorge  was  had  on  November  29, 1912,  or  more 
than  five  years  after  the  will  was  probated,  and  it  is  possible 
that  the  theory  of  the  trial  court  was,  that  the  five  years 
allowed  for  setting  aside  a  will  having  elapsed,  Qeorge  could 
not  thereafter  contest. 

It  should  be  said  that,  after  this  witness  left  the  stand, 
and  after  plaintiff  had  rested  her  case,  there  was  evidence 
introduced  by  the  defendants  tending  to  show  the  value  of  the 

estate  and  the  amount  of  claims  and  encum- 

'  qaaiifled  'when    brances.    But  the  witness,  George  W.,  was  not 

sequent  facts     thereafter  recalled  to  the  stand  and  again 

remoTlne  dis- 

qualifications :    asked  as  to  the  advancements  received  by  bun. 

re-offer.  •' 

It  is  true  that  he  was  called  in  rebuttal  and, 
as  soon  as  he  was  called,  the  defendant  objected  to  his  testi- 
fying because  he  had  violated  a  rule  of  the  court  in  excluding 
witnesses  from  the  room.  This  would  be  error,  probably,  if 
the  appellant  was  in  position  to  raise  the  question.  We  are  of 
opinion  that,  under  such  circumstances,  the  witness  should  be 
allowed  to  testify,  and  the  jury  to  judge  the  weight  of  his 
testimony  in  view  of  the  fact  that  he  had  heard  other  wit- 
nesses. Perhaps  the  witness  could  be  punished  for  contempt 
if  it  could  be  shown  that  he  had  intentionally  or  wilfully 
violated  the  order,  but  the  question  as  to  the  refusal  to  per- 
mit his  testimony  on  that  ground  has  not  been  argued.  The 
trouble  at  this  point  is,  that  the  witness  was  simply  called  in 
rebuttal,  and  no  question  was  asked,  no  offer  to  prove  was 
made,  and  it  is  not  now  claimed,  even  if  it  could  be  now 
done,  that  they  proposed  to  ask  the  same  question  that  they 
had  asked  in  chief.  The  proposition  is,  whether  the  ruling 
of  the  trial  court  was  correct  at  the  time  it  was  made.  If  so, 
there  would  be  no  error,  even  though  afterwards  evidence  was 
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introduced  from  which  it  might  be  determined  that  he  had 
no  interest  in  the  estate.    O'Mara  v.  Jensma,  143  Iowa  297. 

As  to  the  alleged  estoppel,  that  must  be  pleaded.  There 
is  no  such  plea  in  this  case,  and  probably  could  not  be  as  to 
this  matter. 

If  the  will  should  be  set  aside,  and  there  should  be  sufiS- 
cient  property  so  that  George  W.  would  be  entitled  to  some- 
thing as  heir,  after  deducting  advancements  to  him,  if  any, 
4    Witness-  ^*  ™*^  ^®  ihsitf  Under  such  circumstauceSr 

d?fflcuUy  ^*       after  filing  an  answer  disclaiming  any  interest 
show.  jjj  ^jjg  controversy,  or  estate,  he  would  be  es- 

topped  from  claiming  any  interest  therein  upon  distribution, 
but  it  would  be  necessary  for  the  other  heirs  to  plead  an  estop- 
pel, and  we  do  not  now  know  that  such  a  plea  would  be  ten- 
dered ;  so  that,  to  hold  the  evidence  of  this  witness  competent 
on  that  ground,  we  must  assume  now  that  such  an  estoppel 
would  be  pleaded  and  sustained.  It  is  said  by  counsel  for  ap- 
pellees that  there  was  no  such  issue  in  this  case  as  to  the  ad- 
vancements, and  that,  to  sustain  the  position  of  counsel  for 
appellant,  it  would  be  necessary  to  enter  upon  the  trial  of  the 
issue  of  advancements  to  said  heir  and  of  the  value  of  the 
estate;  that  in  order  to  determine  the  competency  of  George 
W.  Fairall  as  a  witness.  It  would  have  been  necessary  to  have 
received  evidence  as  to  the  value  of  the  estate  of  Ellen  J. 
Fairall  and  to  receive  evidence  as  to  the  various  moneys  and 
property  given  to  George  W.  during  her  lifetime,  and  the  cir- 
cumstances under  which  it  was  given,  in  order  to  determine 
whether  it  would  be  considered  an  advancement.  It  is  quite 
true  that  there  was  no  issue  of  that  kind  in  the  case  upon 
trial,  but  the  question  presented  as  to  the  testimony  of  George 
W.  Fairall  was  as  to  whether  he  was  a  competent  witness,  and 
the  fact  that  it  would  be  difScult  to  determine  that  question 
is  not  a  reason  for  not  doing  so.  Objection  to  the  competency 
of  the  witness  having  been  made,  it  must  be  decided.  Camp- 
hell  V.  Campbell,  130  111.  466  (22  N.  E.  620;  6  L.  R.  A.  167, 
169). 

Vol.  168  Ia.— 28 
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The  question  was  one  for  the  court,  and  the  competency  of 
the  witness  may  be  determined  by  examining  him  on  his  voir 
dire  or  by  extrinsic  evidence.    Campbell  v.  Campbell,  supra. 

It  should  have  been  stated,  in  connection  with  what  we 
have  said  about  there  being  no  offer  to  prove  the  value  of  the 
share  of  Qeorge  W.,  at  the  time  or  before  he  was  on  the  stand, 
that  appellant  claims  that  they  did  make  an  offer  to  show  by 
the  testimony  of  one  Harry  Fairall  that  advancements  were 
made  to  Qeorge  W.  in  excess  of  his  share,  but  we  think  the 
record  does  not  sustain  the  appellant  in  this  claim.  What 
they  now  claim  was  such  offer  to  prove  by  Harry  Fairall,  was 
while  witness  W.  H.  James  was  on  the  stand,  and  their  state- 
ment is : 

*'We  have  a  witness  to  show  the  value  of  the  estate  and 
value  of  said  advancement  and  show  that  George  "W.  Fairall 
is  disclaiming  any  interest  in  this  estate  and  is  not  a  party  to 
the  suit,  we  expect  to  prove  that  by  Harry  Fairall.*' 

It  was  not  shown  that  the  witness  was  in  court,  and  he 
was  not,  in  fact,  produced  by  the  plaintiff.  The  court  made 
no  ruling  and  did  not  deny  the  right  of  plaintiff  to  so  prove, 
had  they  put  the  witness  on  the  stand.  In  fact,  Harry  Fairall 
was  used  as  a  witness  by  the  defendants.  This  so-called  offer 
was  after  George  W.  Fairall  had  left  the  stand  and  several 
other  witnesses  had  been  examined. 

Appellant  cites :  Campbell  v.  Mayes,  38  Iowa  9 ;  Conger 
V.  Bean,  58  Iowa  321 ;  Clivion  Savings  Bank  v.  UnderhiU,  115 
Iowa  292 ;  Culbertson  v.  8aling&r,  131  Iowa  307 ;  to  the  general 
effect  that  a  party  is  competent  to  testify  as  to  personal  trans- 
actions with  a  deceased  if  the  action  has  been  terminated  as 
to  him,  as  by  dismissal,  discontinuance,  or  default  and  judg- 
ment. 

In  Campbell  v,  Mayes,  an  administrator  was  made  a  party 
and  it  was  found  that  he  had  no  interest  in  the  action  and 
was  not  a  necessary  party;  the  action  was  dismissed  as  to 
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him,  and  the  court  held  that  he  was  no  longer  an  adverse 
party. 

In  Conger  v.  Bean,  one  of  the  defendants  withdrew  his 
answer  and  entered  a  stipulation  for  judgment,  and  was  dis- 
missed as  a  party  to  the  action ;  it  was  held  that  thereafter  his 
testimony  was  competent,  and  it  was  held  that  he  had  no 
further  interest  in  the  event  of  the  suit  or  in  the  litigation 
because  his  rights  had  been  determined. 

Substantially  the  same  thing  is  true  in  Bank  v.  Under- 
hiU. 

In  the  Culbertson  v.  Salmger  case,  it  is  said  that  such 
would  be  the  holding  under  a  stipulation  for  judgment  by  one 
defendant,  but  where  he  still  remained  in  the  case  by  virtue 
of  a  cross-petition  against  his  co-defendant,  the  administrator, 
in  which  he  asserted  a  cause  of  action  affecting  the  subject 
matter  of  the  main  suit,  he  was  thereby  rendered  incompetent. 

The  dismissal  of  the  suit  by  the  plaintiff  as  to  Qeorge  W. 
would,  perhaps,  remove  the  ground  for  holding  him  incompe- 
tent because  he  was  a  party;  but  the  statute.  Sec.  4604,  in- 
cludes not  only  a  party  to  the  suit,  but  persons  from,  through 
or  under  whom  any  such  party  or  interested  person  derives 
any  interest,  etc.,  so  that  a  person  may  be  interested,  under 
this  section,  even  though  he  is  not  a  party  to  the  action. 

In  Campbell  v.  Campbell,  6  L.  B.  A.  169,  supra,  a  dismis- 
sal as  to  an  executor  or  trustee  who  had  not  qualified,  and  who 
filed  a  disclaimer  of  any  interest  in  the  estate,  it  was  held  that 
he  had  the  right  to  disclaim  and  dismiss,  and  that  thereafter 
he  became  a  competent  witness.  This  is  unlike  the  interest 
of  an  heir,  as  is  Qeorge  W.  Fairall,  who  takes,  if  at  all,  upon 
the  death  of  the  ancestor. 

And  it  has  been  held  that,  if  there  is  an  attempted  removal 
of  interest,  as  by  assignment,  if  it  is  colorable,  or  done  through 
collusion,  for  the  purpose  of  qualifying  as  a  witness,  that  he 
is  still  incompetent.    30  Am.  <&  Eng.  Enc.  of  Law,  1007,  1008. 

It  is  held  in  Ivers,  Admr.,  v.  Ivers,  61  Iowa  721,  that  a 
mere  disclaimer  of  an  interest  by  an  heir  is  not  sufficient  to 


436  James  v.  Fairall.  [168  Iowa 

render  his  testimony  competent,  unless  the  estate  is  insolvent, 
which  will  not  be  presumed. 

In  Frye  v.  OuUdon,  143  Iowa  719,  two  of  the  heirs  sought 
to  render  their  testimony  competent  by  mutual  disclaimer 
of  any  interest  in  the  estate,  and  by  presenting  claims  equal 
to  the  entire  estate,  and  it  was  held  that  their  disclaimers  did 
not  have  the  effect  of  rendering  them  competent  witnesses, 
where  the  disclaimers  were  so  framed  as  to  insure  the  success 
of  certain  heirs  and,  if  possible,  defeat  others,  and  left  it  open 
for  the  disclaiming  parties  to  share  in  the  estate. 

In  the  case  at  bar,  the  witness,  George  W.  Fairall,  was 
interested  in  the  estate,  in  the  event  that  the  will  was  set  aside, 
unless  it  was  established  that  the  advancements  made  to  him 
exceeded  his  interest  in  the  estate,  and,  as  we  have  stated,  at 
the  time  he  was  on  the  stand,  such  showing  was  not  made,  nor 
was  there  any  offer  to  so  show.  There  is  a  presumption  in 
the  first  place  that  the  witness  was  competent.  40  Cyc.  2352. 
And  the  burden  would  be  on  the  defendants  to  show  incompe- 
tency, but  this  was  done  prima  f(icie  by  the  showing  that  he 
Was  a  son  and  an  heir,  and  because  of  the  provisions  of  the 
will ;  this  was  not  overcome  by  plaintiff.  There  was  no  showing 
by  plaintiff  that  at  the  time  George  W.  was  a  witness  his  in- 
terest in  the  estate  would  be  wiped  out  by  the  advancements, 
nor  was  there  any  offer  at  that  time  to  so  prove.  Such  prima- 
facie  showing  of  incompetency  may  of  course  be  overcome  by 
evidence.    Anthony  v.  Sturdivamt,  56  So.  Rep.  571. 

''Where,  in  a  will  contest,  a  person  who  is  both  a  legatee 
and  an  heir  at  law  is  offered  as  a  witness  by  contestants  and 
rejected  by  the  surrogate,  and  there  is  no  evidence  as  to 
whether  the  witness'  interest  as  heir  or  as  legatee  is  of  most 
value,  it  will  be  assumed,  in  support  of  the  surrogate's  rul- 
ing, that  the  interest  of  the  witness  would  be  promoted  by 
defeating  probate."  40  Cyc.  2352;  In  re  Lasak,  131  N.  Y. 
624  (30  N.  E.  112). 

Such  is  the  situation  here  because  of  the  fact  that  the 
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evidence  does  not  show,  or  did  not  at  the  time  George  W.  was 
on  the  witness  stand  and  the  ruling  made,  that  the  advance- 
ments to  him  would  exceed  his  share  in  the  estate. 

It  may  be,  under  the  record,  that  at  the  end  of  the  trial, 
when  the  evidence  was  all  in,  the  court  could  have  said  from 
the  evidence  that  it  would  be  doubtful  whether  George  had 
any  interest  in  the  estate,  either  under  the  will  or  as  an  heir; 
but,  as  before  indicated,  the  question  now  is,  whether  the 
ruling  was  correct  when  it  was  made.  As  the  record  stood  at 
the  time  of  the  ruling,  the  witness  was  not  shown  to  be  com- 
petent, and  there  was  no  error  in  so  holding. 

.   What  we  have  said  disposes  of  the  assignments  of  error 
Nos.  1  and  2. 

We  shall  notice  the  other  assignments  briefly.  The  third 
assignment  is  in  regard  to  refusing  the  evidence  of  W.  W. 
Fairall  as  to  whether  his  sister  Maud  ever  said  anything  to 
5  7    Wills-  ^^  about  persuading  his  mother  to  make  a 

il|?tee8  ?''''  **'  ^^^  cutting  out  Mrs.  James.  The  argument 
admissibility.  Qnder  this  assignment  is,  that  it  calls  for  a  dec- 
laration constituting  a  part  of  the  res  gestae,  and  that  the 
interests  of  the  devisees  in  this  case  are  joint  and  that,  under 
such  circumstances,  the  admission  of  one  is  admissible  against 
the  others.  This  witness  was  permitted  to  testify  to  a  con- 
versation in  which  he  said  Maud  told  her  mother  if  she  did 
not  make  a  will  cutting  Nan  James  out  she  would  leave 
home,  and  that  when  Maud  made  this  statement  the  mother 
acted  nervous  and  cried  some,  and  that  in  response  to  that 
the  mother  said — ^Nannie  hadn't  always  treated  her  right,  but 
that  she  always  said  she  wouldn't  make  a  will  cutting  any 
of  her  children  out ;  they  should  share  and  share  alike. 

Then  this  question  was  asked : 

'*Did  your  sister  Maud  ever  say  anything  to  you  about 
asking  you  to  persuade  your  mother  to  make  a  will  cutting 
Mrs.  James  out?" 

And  the  objection  was,  ''incompetent,  calling  for  a  con- 
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versation  with  one  of  the  parties  to  this  suit,  which  is  not 
binding  on  any  of  the  others,  can't  prove  that  fact  by  the 
declaration  of  these  parties,  whether  before  or  after,  can't 
bind  the  other  heirs  by  that/' 

The  objection  was  sustained.  There  was  no  offer  to  prove 
that  he  heard  the  sister  say  anything  of  that  kind,  or  if  he 
did,  what  the  conversation  was,  and  the  question  does  not 
indicate  whether  the  sister  Maud  did  or  did  not  say  anything 
to  him  on  that  subject,  or  what  the  conversation  was.  So  far 
as  we  know,  the  witness  would  have  answered,  no.  We  ought 
not  to  reverse  to  get  such  an  answer,  or  to  experiment  to  find 
out  whether  the  sister  did  ever  say  anything  on  that  subject. 
If  the  witness  had  answered,  yes,  and  the  conversation  had 
then  been  inquired  about,  it  would  call  for  an  act  or  declara- 
tion of  Maud  as  against  tlie  other  legatees. 

A  similar  statement  or  declaration  seems  to  have  been  held 
inadmissible  on  the  former  appeal  of  this  case,  and  it  was 
there  held  that  a  similar  matter  was  not  a  part  of  the  res 
gestae,  and  that  the  interests  of  the  legatees  were  not  joint. 
This  seems  to  answer  fully  this  complaint. 

The  testatrix  died  April  9,  1907.    Plaintiff  went  to  her 
mother's  home  two  or  three  days  before  the  death  of  testatrix, 
and  as  a  witness  plaintiff  was  asked,  Q.  ''How  did  the  de- 
fendants treat  you  while  you  were  out  there 
of  QUMtioM"      just  prior  to  your  mother's  death  T"  And  the 

objection  to  this  question  was  sustained.  The 
will  was  made  October  31,  1905,  and  it  is  said  by  appellees 
that  treatment  of  plaintiff  by  the  heirs  after  the  making  of 
the  will  is  not  material. 

In  Betts  V.  Betts,  113  Iowa  111,  116,  where  such  testi- 
mony was  admitted,  it  was  said  that  the  ruling  could  be  sus- 
tained on  the  ground  that  the  testimony  tended  to  show  feel- 
ings of  one  of  the  heirs  towards  his  brother,  and  that  this  shed 
some  light  on  the  issue  of  undue  influence.  If  the  trial  court 
had  permitted  this  answer,  it  could  be  sustained,  perhaps,  on  - 
the  same  ground.    But  the  witness  was  permitted  to  testify: 
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''I  saw  the  defendants  when  I  went  in,  and  they  did  not 
say  anything  to  me." 

And  there  is  other  evidence  in  the  case  tending  to  show 
that  the  relations  between  plaintiff  and  her  mother,  and  per- 
haps some  of  the  defendants,  were  not  cordial  since  about  the 
year  1904.  But  here,  again,  we  are  met  with  the  proposition 
that  there  was  no  offer  to  prove  what  the  treatment  was,  other 
than  the  witness  had  already  stated.  All  six  of  the  heirs  were 
defendants ;  the  petition  alleges  that  four  of  them  were  guilty 
of  exercising  undue  influence.  The  form  of  the  question  does 
not  indicate  which  of  the  defendants  are  referred  to.  We  do 
not  know  what  the  answer  would  have  been,  or  what  plaintiff 
proposed  to  prove  on  this  subject,  and,  as  before  stated,  we 
will  not  specidate  on  what  the  answer  might  have  been. 

W.  H.  James,  the  husband  of  plaintiff,  was  asked  as  to 

a  conversation  between  S.  W.  Fairall,  one  of  the  heirs,  and 

the  plaintiff  as  to  an  admission  of  S.  W.  Fairall  that  he  led 

6  7   Wills  •  ^®  mother,  the  testatrix,  to  believe  that  Mrs. 

legEtee*  ?°'  **'    James  furnished  the  money  to  the  wife  of  one 

admiMibiiity.      ^f  ^j^^  ^^^  ^  ^  divorce  proceeding.    What 

we  have  said  in  regard  to  the  testimony  of  W.  W.  Fairall  as 
to  admissions  and  declarations  of  one  of  the  legatees  deter- 
mines this  point. 

Mrs.  George  Fairall,  the  wife  of  one  of  the  heirs,  under 
the  statute,  was  incompetent  to  testify  as  to  declarations  of 
the  testatrix  that  certain  of  the  heirs  were  trying  to  induce 
her  to  make  a  will  cutting  Mrs.  James  out. 

8.  WILLS  :di8in.  ^'   ^'   ^^^^'   ^^^  husband   of  plain- 

financial**  cJfn-     *^*>  ^^  called  as  a  witness  for  defendant,  and 
^^o"*-  asked: 

Q.  Now  in  1905  tell  the  jury  what  different  pieces  of 
real  estate  you  owned  here  in  Iowa  Cityt 

And,  over  objection  by  plaintiff,  the  court  permitted  an 
answer,  stating  that  they  had  the  right  to  take  into  consid- 
eration the  general  condition  of  the  heirs. 


IIW** 
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The  answer  was : 

A.  **  Why  I  own  a  store  there  on  Clinton  Street,  and  I  own 
two  residences  up  there  on  College.  I  did  own  a  property  on 
Johnson  Street,  which  was  sold  about  three  years  ago  to  Clar- 
ence Koser  for  $4,250.00" 

Plaintiff  moved  to  strike  the  answer  in  regard  to  the  sale 
of  the  property  because  it  was  since  the  mother's  death,  and 
it  was'  overruled.  One  objection  to  the  ruling  is,  that  it  is 
claimed  in  argument  that  this  has  reference  to  the  value  of 
certain  property  in  1909,  and  the  argument  is  that  if  such 
evidence  is  competent  at  all,  it  should  be  limited  to  not  later 
than  the  execution  of  the  will  for  the  purpose  of  showing  the 
condition  at  the  time  of  the  making  of  the  will  to  explain  the 
provisions  of  the  will,  but*  we  do  not  understand  the  record 
to  refer  to  his  property  in  1909,  and  we  have  s.et  out  all  of  it. 
The  will  was  executed  on  October  31,  1905;  the  codicil  pur- 
ports to  have  been  executed  December  15,  1905,  and  the  in- 
quiry as  to  the  property  of  plaintiff's  husband  had  reference 
to  the  year  1905,  and  what  he  then  owned.  The  fact  that 
some  of  it  was  sold  in  1909,  while  perhaps  not  material,  could 
not  possibly  prejudice  plaintiff.  We  think  the  evidence  was 
competent  for  the  purposes  indicated  by  the  court. 

Appellants  cite  Stutsman  v,  Sharpless,  125  Iowa  335, 
where  it  was  held,  substantially,  that  where  a  will  is  assailed 
as  unreasonable,  evidence  of  the  financial  condition  of  those 
having  claims  upon  the  testator's  bounty  is  admissible,  but 
that  this  does  not  include  a  mere  expectancy  not  likely  to 
have  been  known  or  contemplated  by  the  testator.  In  that 
case,  evidence  as  to  the  value  of  the  estate  of  a  grandfather 
of  proponents,  living  in  Ohio,  was  admitted.  In  the  instant 
case,  the  testimony  was  not  admitted  for  the  purpose  of  show- 
ing that  the  plaintiff  might  at  some  time  receive  a  share  of 
her  husband's  property,  but  as  tending  to  show  the  financial 
condition  of  the  plaintiff  and  her  husband;  that  is,  as  to 
whether  the  daughter  was  provided  for,  and  how. 
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Finally,  it  is  said  the  court  erred  in  not  submitting  to 
the  jury,  as  a  separate  issue,  the  question  of  fraud.  The  peti- 
tion alleged  **that  defendants,  S.  W.  Fairall,  Harry  Fairall, 

Maud  Fairall  and  Frank  Fairall,  beneficiaries 

9.   WiTxs :   undue  j       xi.  -_x    j      -ii    i_     i?         j        j         j 

influence :  uudcr  the  purported  will,  by  fraud  and  undue 

mi.s8ioo  uf         influence,  procured  the  execution  of  said  will. ' ' 

issues. 

There  was  no  evidence  of  any  fraud,  except 
such  alleged  acts  of  said  defendants  as  would  bear  upon  the 
question  of  undue  influence,  and  counsel  for  appellant  have  not 
pointed  out  any  other  fraud  than  the  alleged  undue  influence. 
They  do  point  out  certain  testimony,  but,  as  stated,  this  was 
included  in  the  question  of  undue  influence.  The  question  of 
undue  influence  was  fully  submitted  to  the  jury  under  instruc- 
tions of  which  appellant  does  not  complain. 

Under  the  circumstances  of  this  case,  we  are  unable  to 
see  that  there  was  any  occasion  to  submit  the  question  of 
fraud  to  the  jury,  except  as  the  same  was  included  in  the 
question  of  undue  influence.  There  is  no  reversible  error,  and 
the  judgment  of  the  district  court  m— Affirmed, 


Ladd,  C.  J.,  Evans,  and  We^vver,  JJ.,  concur. 


Andrew  Johnston,  Appellant,  v.  Harriet  C.  Lindeb 

et  al..  Appellees. 

DEEDS:    Qenulnenesa — Bare  and  Unprecedented  State  of  Evidence. 

1  To  impeach  a  deed  to  real  estate  on  the  ground  of  forgery,  the 
testimony  must  be  clear,  satisfactory  and  convincing,  and  some- 
thing more  than  a  bare  preponderance  in  the  balancing  of  proba- 
bilities. Under  a  singularly  rare  and  unprecedented  state  of  evi- 
dence, contradictory  and  irreconcilable,  held,  there  was  such  evi- 
dence of  the  genuineness  of  a  deed  as  to  support  the  judgment  of 
the  lower  court. 

EVIDENCE:      Opinion     Evidence— Direct     Evidence— Comparative 

2  Value.  Opinion  evidence  must  yield  to  positive  and  direct 
evidence. 

Appeal  from  Jefferson  District  Court, — Hon.  C.  W.  Vebmil- 

xoN,  Judge. 
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Thursday,  Octtobeb  23, 1913. 

Brheabtnq  Denied  Tuesday,  January  19, 1915. 

Andrew  Johnston,  now  deceased,  a  devisee  under  the  will 
of  John  Linder,  deceased,  brought  this  action  to  partition  a 
certain  tract  of  land,  containing  498  acres,  which,  it  is  claimed, 
was  owned  by  Linder  at  the  time  of  his  death,  making  Harriet 
C.  Linder,  surviving  widow,  and  certain  other  parties,  who 
claimed  some  interest  in  the  land,  parties  defendant.  The 
defendants  averred  that  thej  owned  the  real  estate  in  contro*. 
versy  at  the  time  of  the  death  of  Linder  and  that  plaintiff 
never  had  any  interest  therein.  They  set  out  in  their  answer 
what  purports  to  be  a  deed  from  John  Linder  and  his  wife, 
Harriet  G.  Linder,  to  defendants,  other  than  Harriet,  for  the 
entire  property,  subject  only  to  a  life  estate  in  the  grantors 
named.  The  grantees  are  the  children  and  grandchildren  of 
Harriet  C.  Linder,  but  were  not  related,  save  by  marriage,  to 
John. 

Plaintiffs,  in  reply,  denied  the  execution  or  delivery  of 
the  deed,  alleged  that  it  was  a  forgery  and  denied  the  genu- 
ineness of  the  signature  of  John  C.  Linder. 

On  these  issues,  the  case  was  tried  to  the  court,  resulting 
in  a  decree  dismissing  plaintiff's  petition  and  he  or  his  widow 
and  heirs,  who  have  been  substituted,  appeal. — Affirmed. 

Leggett  &  McKemey,  for  appellant. 

McNett  &  McNeft  and  Chester  W.  Whitmore,  for  ap- 
pellees. 

Deemer^  J. — The  sole  issue  in  the  case  is  one  of  fact  and 
that  is,  Was  the  deed  in  question  executed  and  delivered  by 
John  Linder,  before  his  death  t    On  its  face,  the  deed  purports 

to  have  been  executed  on  the  29th  day  of 

*  inenessi^are'     May,  1903,  and  to  have  been  acknowledged  on 

cedented  state    the  Same  day,  before  Edward  Bi  Best,  as 

of  evidence. 

notary  public  in  and  for  Jefferson  county, 
Iowa.    It  was  not  filed  for  record,  however,  until  May  3, 1910, 
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which  was  some  days  after  the  death  of  John  Linder,  he  hay- 
ing departed  this  life  on  April  21,  1910,  apparently  seized 
of  a  fee  simple  estate  in  the  lands. 

On  the  20th  day  of  April,  1910,  deceased  Linder  made  a 
win  whereby  he  devised  all  his  estate,  both  real  and  personal, 
subject  to  the  share  that  his  widow  was,  by  law,  entitled  to, 
to  Andrew  Johnston,  the  plaintiff  herein,  and  in  the  event  of 
his  death,  to  his  heirs.  This  will  was  duly  admitted  to  pro- 
bate and  thereunder  plaintiff  claims  title  to  all,  save  the 
widow's  one-third  of  the  land,  now  in  controversy.  The  case 
has  had  a  rather  remarkable  history  and  the  record  is  very 
voluminous  and,  although  but  a  single  ultimate  question  of 
fact  is  involved,  there  are  many  side  lights  of  more  or  less 
importance,  which  are  unusual  in  character  and  difficult  of 
satisfactory  explanation.  These  things  will  appear  as  we 
proceed. 

John  Linder  was  the  sixth  husband  of  Harriet  C.  and 
at  the  time  of  his  death  had  been  married  about  nine  years, 
although  then  living  apart  from  his  wife.  He  had  no  chil- 
dren ;  but  his  wife  had  three,  the  result  of  her  first  marriage 
to  a  man  by  the  name  of  King.  These  children,  or  their  suc- 
cessors, are  defendants  in  this  case.  Harriet  C.  Linder  ac- 
quired title  to  400  acres  of  the  land  in  controversy  through 
her  third  husband.  Freeman  Wright. 

Before  her  marriage  to  Linder,  she  had  become  much  in- 
volved, and  about  two  years  before  her  sixth  venture  on  the 
matrimonial  seas,  she  conveyed  437  acres  of  the  land  to  E.  A. 
Howard  and  J.  E.  Roth,  who  assumed  and  were  to  pay  off  all 
her  liabilities,  and  who  leased  the  land  to  Mrs.  Linder  at  a 
yearly  rental  of  $1,000.00,  agreeing  to  reconvey  upon  pay- 
ment of  $22,000.00,  within  two  years  from  the  date  of  the 
conveyance.  Mrs.  Linder  did  not  make  this  payment  and  the 
matter  ran  along  until  January  of  the  year  1901,  when,  hav- 
ing found  a  purchaser  for  the  land,  they  served  notice  upon 
Mrs.  Linder,  then  known  as  Mrs.  Duncan,  of  their  intention 
to  forfeit  the  contract.    This  notice  was  served  February  6, 
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1901.  John  Linder  was  a  farmer,  then  residing  in  Illinois 
and,  about  February  10th  of  the  same  year,  pursuant  to  some 
correspondence  between  him  and  Mrs.  Duncan,  with  refer- 
ence to  her  farm  and  also  to  a  proposed  marriage,  appeared 
upon  the  scene,  and  February  20th  of  the  year  1901,  he 
(Linder)  redeemed  the  land  from  Howard  and  Both,  paying 
them  the  sum  of  $22,000.00.  This  was  dpne  in  the  name  of 
or  with  the  consent  of  a  Mrs.  Ruddle,  to  whom  Mrs.  Duncan 
had  assigned  her  right  of  redemption.  Upon  redemption  be- 
ing made,  Howard  and  Roth  conveyed  the  land  to  John  Lin- 
der. On  February  27th,  Linder  and  Mrs.  Duncan  were  mw- 
ried,  and  they  immediately  took  up  their  residence  upon  the 
farm.  From  the  beginning  they  had  a  stormy  time  of  it  and 
in  April  of  the  year  1908,  Mrs.  Linder  left  her  husband  and 
began  an  action  for  divorce  alleging  that  the  rightful  owner- 
ship of  the  farm  had  really  been  in  her  all  the  time,  and 
that  he  had  agreed  to  convey  it  to  her  and  her  children  at  his 
death,  but  had  failed  and  refused  to  do  so.  She  caused  a  writ 
of  attachment  to  be  issued  against  his  property  and  levied  on 
the  land.  She  procured  an  order  for  temporary  alimony  for 
$700.00  on  the  ground  of  his  ownership  in  the  land  and  his 
consequent  ability  to  pay  it  and  this  amount  was  actually 
paid  to  the  clerk  by  the  husband.  In  December,  1908,  the 
divorce  case  was  tried  and  resulted  in  a  dismissal  of  the 
charges  and  counter  charges,  the  costs,  including  $900.00  at- 
torneys' fees  being  taxed  against  the  husband;  and  he  was 
ordered  to  pay  his  wife  $40.00  per  month  for  separate  main- 
tenance. These  amounts  she  had  the  court  make  a  special 
lien  on  the  lands  in  question.  An  appeal  was  taken  by  the 
husband  and  while  the  appeal  was  still  pending,  he  met  with 
an  accident  which  ended  his  life,  April  21,  1910.  From  the 
time  she  began  the  action  for  divorce  in  April,  1908,  down 
to  the  time  of  his  death  the  wife  had  lived  apart  from  her 
husband.  About  one  week  after  his  death,  she  took  posses- 
sion of  the  farm  and  produced  the  deed  which  is  in  contro- 
versy in  this  case.    It  purports  to  have  been  executed  May 
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29th,  1903,  which  was  about  two  years  after  their  marriage 
and  more  than  five  years  before  their  separation.  The  divorce 
case  had  been  bitterly  contested  in  the  district  court,  the  trial 
occupying  twelve  days  in  which  every  possible  claim  and 
counter-claim  as  to  the  ownership  of  the  land  had  been  fought 
over.  The  wife  contended  that  Mr.  Under  promised  before 
he  married  her,  that  the  farm  should  go  to  her  children  at  his 
death  and  that  he  had  agreed  to  sign  a  paper  which  she  said 
she  had  prepared  to  that  effect,  but  that  he  had  put  her  off 
until  after  they  were  married  and  then  he  absolutely  refused 
to  sign  it.  Her  son,  D.  H.  King,  her  daughter,  Nancy  Buddie, 
and  others  testified  to  the  same  effect.  Mr.  Linder  denied 
the  entire  transaction,  said  he  had  never  made  any  such  prom- 
ises and  that  he  had  never  seen  the  x>aper  she  produced,  until 
it  was  brought  into  court;  that  he  paid  full  value  for  the  farm 
and  $2,000.00  more  than  it  was  actually  worth,  and  had  never 
agreed  to  pay  anything  to  his  wife's  children  or  that  the  farm 
would  go  to  them. 

Upon  taking  his  appeal  from  the  decree  in  the  divorce 
case,  Linder  applied  to  an  agent  of  a  surety  company  for  a 
supersedeas  bond  and  in  answers  to  questions  as  to  his  prop- 
erty, stated  that  he  was  the  owner  of  the  498  acres  of  land  in 
controversy,  and  upon  the  strength  of  his  representations,  the 
surety  company  signed  his  bond,  which  it  has  since  been  com- 
pelled to  pay. 

The  deed,  under  which  defendants  claim,  was  not  filed 
for  record  until  after  the  death  of  John  Linder.  Witnesses, 
expert  and  non-expert,  were  examined  on  the  part  of  each  of 
the  parties  to  the  case  and  the  trial  court  limited  the  number 
of  experts  which  each  might  use  to  six.  Plaintiff  used  his  full 
quota,  but  defendants  used  four  only.  In  addition  thereto,  a 
large  number  of  genuine  signatures,  made  by  John  Linder  at 
various  times  from  the  year  1901  down  to  the  time  of  trial, 
were  offered  in  evidence  for  comparison  with  the  ones  in 
dispute.  Of  the  four  experts  used  by  defendants,  but  one  had 
even  seen  Linder  write  his  name  and  they  gave  their  opinion 
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from  comparisons  of  the  genuine  with  the  disputed  ones.  Of 
plaintiffs^  witnesses,  three  were  well  acquainted  with  Linder's 
signature  and  spoke  of  their  own  knowledge  and  belief.  Six 
gave  their  opinions  from  comparisons,  and  one  of  these  was 
a  skilled  expert — ^Marshall  D.  Jlwell.  Each  and  all  of  these 
testified  that  the  disputed  signatures  were  forgeries.  If  this 
were  all,  there  could  not  be  much  question  of  plaintiffs'  hav- 
ing made  out  a  case.  Aside  from  this  is  the  fact  that  the  deed 
in  question  purports  to  have  been  acknowledged  by  a  notary 
public  on  the  day  it  bears  date  and  this  notary  was  a  witness 
for  the  defendants.  The  law  is  well  settled  that  to  impeach 
such  a  deed,  the  testimony  must  be  clear,  satisfactory  and  con- 
vincing. It  should  amount  to  more  than  a  preponderance  in 
the  balancing  of  probabilities  and  should,  by  its  completeness 
and  reliable  character,  fully  and  clearly  satisfy  the  court  that 
the  certificate  of  the  notary  is  untrue  and  fraudulent :  Ford 
V.  Ford,  6  L.  B.  A.  (N.  S.)  442  and  note ;  N.  W.  Life  Ins.  Co. 
V.  Nelson,  103  U.  S.  544  (26  Law  Ed.  436) ;  Oritten  v.  Dicker- 
son,  202  111.  372  (66  N.  E.  1090) ;  Bldkesburg  v.  Burton,  156 
Iowa  671. 

In  addition,  something  like  nine  witnesseis  testified  more 
or  less  directly  to  the  making  and  delivery  of  the  deed ;  and 
of  this  number,  two,  one  the  notary  and  another  a  neigh- 
bor, were  disinterested,  save  perhaps  aa  the  notary  was  trying 
to  establish  a  signature  which  purports  to  be  his,  upon  a  paper 
which  is  impressed  with  his  seal.  The  other  witnesses  were, 
however,  more  or  less  interested.  John  Linder  is  dead,  and, 
of  course,  his  mouth  was  closed  but  some  support  is  claimed 
from  declarations  made  by  him  regarding  his  failure  to  deed 
the  land  to  Mrs.  Linder 's  relatives.  Were  it  not  for  this  direct 
and  positive  testimony,  we  should  have  more  trouble  with 
the  case  than  if  it  rested  upon  opinion  testimony  alone,  and 
with  it,  the  case  is  by  no  means  clear.  Indeed,  we  have  rarely 
had  a  case  which  has  given  us  more  trouble  on  the  facts  and 
our  conclusion  has  not  been  arrived  at  without  great  hesita- 
tion and  fear  that  we,  perhaps,  have  been  misled  by  the  great 
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array  of  testimony  in  support  of  the  deed.  In  such  cases, 
where  the  witnesses  were  before  the  trial  court,  we  must  of 
necessity  place  some  value  upon  its  finding  and  this,  in  case 
of  doubty  may  properly  have  weight.  Sckurz  v.  Schurz,  153 
Iowa  187;  Kirkpatrick  v.  Oreenland,  147  Iowa  37;  Kent  v. 
La  Rue,  136  Iowa  113,  and  cases  cited. 

It  is  useless  to  attempt  a  close  analysis  of  the  testimony ; 
for,  as  already  observed,  the  record  is  veiy  lengthy  and  any- 
thing like  a  fair  statement  of  the  many  i>oint8  relied  upon  in 
confirmation  of  the  disputed  signature  and  of  the  matters 
which,  it  is  claimed,  tend  to  prove  that  it  is  a  forgery,  would 
require  many  pages  of  printed  matter,  and  even  then  the 
parties  would  not,  perhaps,  be  convinced  of  the  correctness 
of  our  conclusion,  feeling  that  some  matters  had  been  over- 
looked. Moreover,  such  an  opinion  would  be  of  no  benefit 
to  anyone,  except  to  demonstrate,  perhaps,  a  thorough  con- 
sideration of  the  case.  This,  however,  may  be  assumed  from 
the  fact  that  we  have  held  it  over  several  x)eriods  and  have 
given  it  most  painstaking  consideration. 

Mrs.  Linder  acquired  the  title  to  the  bulk  of  the  land 
from  one  of  her  husbands,  Freeman  Wright.  It  came  pursu- 
ant to  a  claimed  antenuptial  settlement  made  between  them 
and  as  the  result  of  a  controversy  with  the  Wright  heirs,  which 
resulted  in  Mrs.  Linder 's  paying  to  these  heirs  a  certain  sum 
of  money. 

When  John  Linder  heard  of  his  opportunity  for  mar- 
riage, he,  under  an  assumed  name,  made  rather  diligent  in- 
quiry regarding  the  then  Mrs.  Duncan's  property  and  the 
number  of  her  children  and  was  Informed  that  these  children 
had  or  claimed  some  interest  in  the  land.  It  is  shown  that 
she  (Mrs.  Duncan)  had,  previous  to  that  time,  recognized 
that  she  was  indebted  to  them  in  considerable  sums  and  claims 
that  she  put  some  of  their  money  into  the  lands.  It  is  also 
claimed  that  John  Linder  agreed  to  an  antenuptial  settlement 
before  his  marriage  and  such  a  paper  is  produced,  signed  by 
Harriet  C.  Linder  alone,  in  which  it  was  agreed  he  was  to 
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take  title  to  the  land  in  his  name  and  when  married,  that  the 
property  was  to  belong  to  his  wife,  and  at  her  death,  was  to 
go  to  her  children  and  their  heirs.  Provision  was  also  made 
with  reference  to  the  repayment  to  these  children  of  $9,000.00 
in  notes  claimed  to  have  been  held  by  them.  John  Linder 
invested  but  $5,000.00  in  the  land  and  while  he  made  a  mort- 
gage thereon  to  secure  the  balance  of  the  purchase  price  or 
of  the  amount  to  redeem  from  Both  and  Howard,  he  had  the 
use  of  the  farm  until  his  death  and  never  paid  anything  else, 
save  to  reduce  the  incumbrance  to  the  extent  of  $1,000.00. 
About  two  years  after  the  marriage,  Mrs.  Linder  went  to  her 
attorneys,  doubtless  about  this  antenuptial  contract,  and  also 
with  reference  to  a  deed,  and  at  her  request  these  attome3n8, 
some  time  in  April  of  the  year  1903,  draughted  the  deed  for 
the  property  which  is  the  subject  of  dispute,  and  on  May  1st 
sent  the  same,  with  some  other  deeds  and  two  copies  of  a  con- 
tract between  the  parties,  to  Mrs.  Linder,  by  express. 

This  deed  purports  to  have  been  signed  on  May  29,  1903, 
and  the  marriage  contract,  which  Mrs.  Linder  says  was  to  be 
made  before  the  marriage  was  consummated,  also  bears  what 
purports  to  be  the  signature  of  John  Linder,  in  addition  to 
that  of  his  wife.  Many  witnesses  (of  whom  some  were  incom- 
petent under  Sec.  4604  of  the  Code),  including  the  notary 
public,  testified  with  great  positiveness  and  directness  to  the 
actual  signing  by  John  Linder  of  both  the  antenuptial  con- 
tract and  the  deed.  They  tell  us  that  it  was  on  a  birthday  oc- 
casion and  the  time  is  also  identified  by  a  disinterested  witness, 
who  fixed  the  date  with  reference  to  a  receipt  held  by  him; 
and,  unless  these  witnesses  are  held  to  be  deliberate  perjurers 
and  some  of  them  forgers,  the  deed  must  be  sustained. 

One  trouble  with  plaintiff's  case  is  that  he  has  to  prove 
too  many  forgeries  in  order  to  discredit  the  showing  made 
for  the  defendants.  Some  of  the  witnesses,  as  we  have  already 
said,  were  incompetent  because  of  interest,  under  Sec.  4604 
of  the  Code;  but  their  testimony  was  corroborative  of  other 
testimony  from  entirely  competent  and   disinterested  wit- 
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nesses.  The  deed  seems  to  have  been  turned  over  to  a  Dr. 
King,  one  of  the  defendants  in  the  case,  and  it  appears  that 
in  some  way,  it  got  mixed  up  with  his  father-in-law's  papers, 
which  had  been  left  with  him  for  safe  keeping,  and  was  only 
discovered  by  much  searching  after  the  death  of  John  Linder. 
This  testimony  shows  that  practically  all  of  the  grantees  had 
knowledge  of  the  deed  at  the  time  it  was  made,  and  out  of 
this  fact  grow  many  suspicious  circumstances  relied  upon  by 
the  appellants.  One  is,  that  the  deed  was  not  immediately 
recorded  and  was  not  filed  for  record  until  after  the  death 
of  the  grantor,  John  Linder.  No  explanation  is  made  of  this 
failure  to  record,  save  that  within  a  year  or  more  after  its 
making  the  deed  seems  to  have  been  lost  or  mislaid,  as  already 
indicated.  Trouble  almost  immediately  arose  between  this 
man  John  Linder  and  his  many  times  wedded  wife,  which 
resulted  in  a  divorce  suit,  brought  by  her  in  the  month  of 
April,  1908.  As  much  reliance  is  placed  upon  this,  we  here 
copy  a  part  of  the  petition  filed  in  that  case : 

"4.  That  at  or  about  the  time  of  her  marriage  to  de- 
fendant, plaintiff  was  the  owner  of  four  hundred  and  forty- 
seven  acres  of  farm  land  lying  in  sections  Nos.  19  and  30  in 
Locust  Grove  township,  of  said  Jefferson  county,  Iowa,  ad- 
joining the  town  of  Batavia  and  extending  some  two  miles 
north,  including  improvements  in  the  way  of  house,  barns 
and  outbuildings  erected  on  said  farm  by  plaintiff  at  an  ex- 
pense of  some  five  thousand  three  hundred  dollars,  the  value 
of  said  farm  being  Fifty-five  Thousand  Eight  Hundred  and 
Seventy-five  Dollars,  or  $125  per  acre,  or  thereabouts,  subject 
to.  indebtedness  at  that  time  of  about  Twenty-two  Thousand 
Dollars  making  her  net  assets  in  said  farm  some  thirty-nine 
thousand  one  hundred  and  sevpnty-five  dollars;  aside  from 
which  she  had.  on  said  farm  At  that  time  .live  stock  and  per- 
sonal property  of  the  value  of  three  thousand  dollars,  making 
her  total  net  worth  more  than  forty-two  thousand  dollars, 

.(-$42,000).  .... 

Vol.  168  Ia.— 29 
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''5.  That  all  of  said  property  aggregating  in  value  said 
forty-two  thousand  dollars  and  more,  said  defendant  has 
wrongfully  appropriated  and  converted  to  his  own  use  and 
benefit  and  wrongfully  claims  the  title  to  same  and  denies 
the  title  and  ownership  of  plaintiff  therein. 

'^6.  That  said  defendant  has  invested  some  five  thousand 
dollars  in  said  farm  by  reducing  the  indebtedness  thereon, 
and  some  $250.00  in  the  personal  property  thereon  which  was 
increased  in  value  some  fifty-eight  hundred  dollars  ($5,- 
800.00). 

*^7.  Defendant  owns  some  fifty-one  acres  of  land,  aside 
from  said  farm,  and  which  farm  so  owned  by  him  and  which 
is  situated  in  said  Jefferson  County,  is  worth  about  five  thou- 
sand one  hundred  dollars  and  is  subject  to  an  indebtedness 
of  $1,900.00/' 

The  prayer  of  the  petition  was  that  ''upon  final  hearing 
of  this  cause  she  be  granted  an  absolute  divorce  from  defend- 
ant; that  she  be  restored  to  her  rights  in  the  447  acre  farm 
aforesaid,  together  with  the  personal  property  thereon  justly 
belonging  to  her,  or  its  equivalent  free  from  any  and  all  right, 
title  and  claim  of  defendant;  or  in  lieu  thereof,  that  she  be 
granted  permanent  alimony  in  the  sum  of  twenty-five  thousand 
dollars,  and  for  such  other  and  further  relief,  both  general 
and  special,  as  to  equity  may  seem  meet,  together  with  judg- 
ment for  costs  of  this  action." 

Various  motions  were  made  for  temporary  alimony  and 
support  fund,  which  were  supported  by  afiSdavits  made  by 
some  of  the  defendants  in  the  present  case,  and  to  which  John 
liinder  filed  counter-affidavits,  and  it  may  here  be  said  that 
some  of  the  affidavits  were  contradictory  in  effect,  if  not  in 
terms,  with  the  testimony  given  by  the  affiants  on  this  trial. 
John  Linder  answered  and  among  other  things,  pleaded  the 
following : 


i( 


4.  As  to  the  property  interests  of  the  plaintiff  at  the 
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time  of  their  marriage,  defendant  states  that  said  plaintiff 
owned  only  some  old  household  goods  of  little  value  and  per- 
haps an  equity  in  two  or  three  houses  and  lots  in  Batavia, 
Iowa,  heavily  encumbered. 

''5.  Defendant  denies  that  the  plaintiff  at  the  time  of 
their  marriage  owned  the  447  acres  of  land  l3dng  in  Sections 
nineteen  and  thirty  or  any  improvements  thereon  in  Locust 
Grove  township,  Jefferson  County,  Iowa,  and  denies  that  she 
held  or  had  any  interest  therein,  and  he  denies  that  she  owned 
the  live  stock  or  personal  property  on  said  farm,  excepting 
the  household  goods  and  one  dozen  chickens. 

''This  defendant  states  affirmatively  that  said  447  acres 
of  land  described  in  her  petition  was  bought  by  him  not  from 
the  plaintiff  but  from  others,  and  out  of  his  own  funds  in 
which  plaintiff  had  no  interest,  and  that  said  land  was  pur- 
chased and  paid  for  with  his  own  money,  subject  to  the 
incumbrances  now  thereon  which  were  given  by  him  for  money 
used  in  the  purchase  and  which  he  is  obliged  to  pay.  And 
as  to  the  fifty-one  acres  of  land  described  in  her  petition  de- 
fendant states  that  he  purchased  same  with  his  own  money 
and  funds,  subject  to  the  indebtedness  now  thereon,  which 
represents  part  of  the  purchase  price  thereof  and  he  denies 
that  he  has  appropriated  the  property  of  plaintiff  to  his 
own  use  as  alleged." 

He  also  filed  a  cross-petition  from  which  we  extract  the 
following : 

''4.  That  the  plaintiff  disregarding  her  marital  vows 
and  duties  as  a  wife  since  her  said  marriage  to  this  defend- 
ant, has  been  guilty  of  such  cruel  and  inhuman  treatment  of 
him  as  to  impair  his  health  and  endanger  his  life  in  this,  that 
shortly  after  their  marriage,  the  plaintiff  began  to  manifest 
toward  the  defendant,  a  disposition  to  annoy  and  aggravate 
him,  scheming  in  divers  ways  with  other  persons  to  cause  him 
trouble.  She  annoyed  and  aggravated  defendant  in  various 
ways  and  manners  which  rendered  the  marriage  relation  un» 
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happy  by  reason  thereof,  and  destroyed  his  peace  of  mind  and 
happiness.  Plaintiff  schemed  to  deprive  him  of  his  prop- 
erty, finally  resulting  in  plaintiff  threatening  to  shoot  and 
kill  this  defendant  and  she  attempted  to  procure  and  hire 
others  to  do  so  and  she  made  threats  to  take  his  life  and  he 
has  reason  to  believe  his  life  in  danger  from  her. 

''He  therefore  asks  the  court  and  prays  that  he  be 
granted  a  divorce  from  the  plaintiff  on  this  his  cross-bill 
and  that  the  title  to  the  real  estate  above  and  heretofore 
described  herein  be  quieted  in  him  and  that  for  the  reason 
shown  herein,  said  plaintiff  be  denied  any  interest  whatever 
therein  and  that  all  rights,  titles  or  interest  that  the  plaintiff 
might  claim  or  make  to  any  of  his  property  real  or  personal 
by  means  of  their  marital  relations,  be  cancelled,  annulled  and 
held  for  naught,  and  that  he  be  granted  such  other  and  fur- 
ther relief  as  in  equity  and  justice  the  evidence  may  show  him 
entitled  with  costs." 

On  these  issues  the  case  was  tried  in  the  district  court 
upon  testimony  adduced,  pro  and  con,  and  the  singular  thing 
about  it  is  that  no  witnesses  on  that  trial,  although  many  were 
the  same  as  used  on  the  trial  of  this  case,  referred  to  the  deed 
of  May  29th,  1903.  The  excuse  given  for  this  is  that  Mrs. 
Linder  told  her  counsel  of  the  deed  and  that  she  was  unable 
to  find  it  and  believed  it  was  destroyed  and  that  she  was  ad- 
vised by  counsel  not  to  say  anything  about  it  for  the  reason 
that  John  Linder  would  deny  it  just  as  he  had  everything 
else  in  the  case.  This  testimony  is  uncontradicted,  although 
we  must  confess  that  such  advice  was  a  little  singular  in  view 
of  the  issues  made  on  the  trial.  Still  more  strange  is  it  in 
view  of  the  fact  that  the  grantees  in  this  deed  gave  testimony 
in  support  of  the  claim  made  by  their  mother,  the  plaintiff  in 
the  action.  But  such  is  the  record  in  the  case.  The  result  of 
that  divorce  case  was  a  decree  dismissing  defendant  John 
Lander's  cross-petition  and  making  the  following  findings  and 
final  orders : 
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''Upon  plaintiff's  petition  and  the  evidence  the  court  finds 
that  defendant  has  subjected  plaintiff  to  cruel  and  inhuman 
treatment  such  as  would  justify  a  divorce  to  her  were  she  an 
innocent  party,  but,  that  she  was  herself  at  times  disagree- 
able, and  having  been  three  times  before  divorced  and  in  other 
respects  not  having  shown  such  equities  as  entitle  her  to  a 
divorce,  a  decree  of  divorce  in  her  favor  is  denied,  to  which 
ruling  plaintiff  at  the  time  duly  excepts. 

**The  court  however  finds  that  the  conduct  of  defendant 
towards  plaintiff,  and  the  mistreatment  he  has  subjected  her 
to,  has  been  such  as  to  justify  her  in  separating  and  remain- 
ing away  from  him  and  refusing  to  longer  live  with  him ;  and 
that  plaintiff  is  entitled  to  a  sufficient  allowance  from  the 
defendant  and  out  of  the  property  now  standing  in  his  name, 
and  the  income  therefrom  to  enable  her  to  live  separate  and 
apart  from  defendant;  and  the  court  further  finds  that  the 
sum  of  forty  doUars  per  month,  beginning  with  January  first, 
1909,  together  with  such  income  as  plaintiff  has  from  prop- 
erty now  in  her  name,  is  for  the  present  sufficient  for  that 
purpose. 

*' Wherefore  the  court  orders,  adjudges  and  decrees  that 
the  defendant  John  Linder  shall  during  the  month  of  January, 
1909,  and  on  the  first  of  each  month  thereafter,  pay  to  the 
clerk  of  said  court,  for  the  separate  support  and  maintenance 
of  plaintiff,  Harriet  C.  Linder,  the  sum  of  forty  dollars  per 
month  so  long  as  she  lives  separate  and  apart  from  the  de- 
fendant*; the  receipt  of  said  clerk  for  each  installment  to  con- 
stitute a  sufficient  discharge  thereof.  And  that  if  any  such 
installment  be  not  so  paid  when  due,  judgment  shall  there- 
upon be  entered  against  said  John  Linder  for  all  of  said 
installments  so  unpaid,  and,  successive  judgments  may  be 
entered,  and  execution  may  issue  upon  each  judgment. 

"The  court  finds  that  the  defendant  John  Linder  and 
plaintiff  Harriet  C.  Linder  as  husband  and  wife  have  a  vested 
interest  in  and  to  the  following  described  real  estate,  title  to 
which  is  held  in  the  name  of  the  defendant  John  Linder. 
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"All  of  which  is  situated  in  Jefferson  County,  Iowa,  and 
all  in  Township  seventy-two  north  and  Range  eleven  west  the 
following  described  tracts  being  situated  in  section  thirty 
thereof:  (here  follows  description  of  lands). 

**The  court  at  this  time,  upon  the  application  of  plain- 
tiff, refuses  to  fix  or  determine  the  nature  or  extent  of  the 
right,  title  or  interest  of  either  plaintiff  or  defendant  in  and 
to  the  real  estate  hereinbefore  described,  to  which  plaintiff 
and  defendant  each  separately  at  the  time  duly  except. 

**The  court  hereby  expressly  orders,  adjudges  and  de- 
crees that  the  findings,  orders  and  decrees  in  this  cause  here- 
tofore or  now  made  are,  and  shall  be  without  prejudice  to 
any  action  at  law  or  in  equity,  the  plaintiff,  or  anyone  claim- 
ing through  her,  may  hereafter  institute  against  the  said  John 
Linder  with  reference  to  the  nature  or  extent  of  her  or  their 
interest  or  title  to  any  or  all  of  said  described  real  estate. 

**The  court  further  orders,  adjudges  and  decrees  that 
the  defendant  John  Linder  shall  pay  into  the  hands  of  the 
clerk  of  this  court  the  sum  of  nine  hundred  dollars  as  com- 
pensation for  the  services  of  plaintiff's  attorneys  in  conduct- 
ing the  actual  trial  of  this  cause.  If  the  defendant  elects  to 
mortgage  any  portion  of  the  above  described  real  estate  for 
the  purpose  of  raising  the  money  wherewith  to  make  the  pay- 
ment of  said  counsel  fees  herein  required  by  him  to  be  made 
or  to  sell  not  to  exceed  40  acres  other  than  the  homestead  for 
said  purposes,  the  plaintiff  shall  join  with  him  in  the  execu- 
tion of  such  mortgage  or  deed  as  defendant  may  elect,  and 
defendant  shall  in  such  event  pay  the  aforesaid  nine  hundred 
dollars  on  or  before  March  1,  1909,  likewise  the  unpaid  costs 
of  this  action,  and  the  additional  suit  money  herein  provided 
for.  Should  the  defendant  not  elect  to  raise  said  moneys  by 
the  execution  of  such  mortgage  or  deed  then  the  aforesaid 
nine  hundred  dollars  shall  be  paid  by  him  in  three  equal 
installments  of  three  hundred  dollars  each,  payable  March 
first,  1909,  May  first,  1909,  and  August  first,  1909,  with  inter- 
est at  the  rate  of  six  per  cent  per  annum  upon  each  unpaid 
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installment.  And  if  any  such  installment  is  not  paid  when 
due  the  clerk  of  the  court  shall  thereupon  enter  judgment 
against  said  John  Linder  for  each  installment  so  unpaid  at 
maturity,  and  execution  may  issue  upon  the  same  in  plain- 
tiff ^s  name  for  the  use  and  benefit  of  her  said  attorneys.  And 
to  this  order  requiring  the  defendant  to  pay  the  sum  of  nine 
hundred  dollars  as  fees  for  plaintiff's  counsel  the  defendant 
at  the  time  duly  excepts. 

''This  order  and  decree  requiring  defendant  to  pay  for 
the  separate  support  of  plaintiff  the  sum  of  forty  dollars  per 
month,  and  requiring  him  to  pay  the  fees  of  her  attorneys  in 
this  cause  in  the  sum  of  nine  hundred  dollars  is  hereby  de- 
clared to  be  a  lien  upon  all  of  the  land  hereinbefore  described, 
to  which  order  defendant  at  the  time  duly  excepts." 

■ 

It  will  be  observed  that  the  trial  court  expressly  refused 
to  settle  the  title  to  the  land  but  did  make  the  money  judgment 
a  lien  thereon,  perhaps  on  the  theory  that  John  Linder,  the 
defendant,  had  a  life  estate  therein,  or  at  any  rate  some  such 
interest  as  that  a  judgment  would  attach  thereto. 

The  appeal  taken  from  that  decree  was  never  disposed 
of  in  this  court  on  the  merits,  due  to  failure  to  file  abstract 
in  time,  or  upon  some  other  technical  ground,  and  the  only 
thing  happening  thereafter  which  has  any  bearing  upon  the 
case  is  that  John  Linder,  in  order  to  secure  his  appeal  b<md, 
made  affidavit  that  he  was  the  owner  of  the  land.  Declara- 
tions made  by  John  Linder  after  the  time  the  deed  in  contro- 
versy bears  date  are  offered  to  show  that  he  was  then  claiming 
title  to  the  land  and  that  his  controversy  with  his  wife  was 
over  the  title,  she  wanting  him  to  convey  it  to  her  children, 
which  he  refused  to  do.  These  declarations,  however,  we  do 
not  regard  as  competent,  for  they  were  not  made  as  explana- 
tory of  his  then  possession  and  were  in  disparagement  of  what 
purports  to  be  a  prior  deed  from  him.  Some  of  defendants' 
witnesses  are  placed  in  such  a  position  by  reason  of  their  atti- 
tude and  their  testimony  in  this  divorce  proceeding  that  we 
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must  refuse  to  believe  them.  They  oould  not  have  told  the 
truth  on  both  occasions  and  why  they  should  have  thought  it 
of  any  advantage  to  cover  up  the  transaction  relating  to  the 
making  of  the  deed  to  them,  we  are  unable  to  fathom. 

If  the  case  stood  alone  on  the  expert  testimony  and  a 
comparison  of  the  signatures,  we  should  be  inclined  to  hold 
with  appellants;  but  such  testimony  is  never  conclusive  in 

character  and  must  yield  to  positive  and  di- 
opinion  evi-       rect  evidence  and  this  is  peculiarly  so  where 

dence:  direct  .  .      ,    , 

evidence :  com-    the  instrument  is  duly  acknowledged  and  the 

parative  value.  "  ^ 

notary  himself  testifies  directly  to  the  facts 
concerning  the  acknowledgment.  True,  this  notary  gave 
some  contradictory  accounts  of  the  matter,  but  he  finally  ex- 
plained this  by  saying  that  he  had  confused  two  occasions 
when  he  took  Linder 's  acknowledgment  and  upon  this  last 
trial,  made  a  fair  explanation  of  this  confusion. 

As  a  necessary  rule  to  the  security  of  land  titles,  it  has 
frequently  been  held  that  testimony  from  experts,  as  to  the 
genuineness  of  a  signature,  and  the  results  of  comparisons 
made  by  court  or  jury  are  of  the  most  unsatisfactory  character. 

We  quote  the  following  from  the  recent  case  of  Murphy 
V.  Murphy,  146  Iowa  255 : 

*'The  value  of  such  evidence  depends  largely  on  the  iden- 
tification and  number  of  similar  characteristics  or  lack  thereof 
between  the  disputed  writing  and  the  standards.  The  ap- 
pearance or  lack  of  one  characteristic  may  be  accounted  as  a 
coincidence  or  accident,  but  as  the  number  increases,  the  prob- 
ability of  being  a  mere  coincidence  or  accident  disappears, 
and  conviction,  as  in  cases  of  circumstantial  evidence,  may 
become  irresistible.  The  court  or  jury,  ordinarily,  will  derive 
aid  by  a  comparison  in  the  light  of  testimony  by  experts,  hut 
the  norirexperi  is  not  able  to  point  out  differences  or  sim* 
ilarities  such  as  mentioned  amd  their  testimony  by  comparison 
would  be  of  little  or  no  value  if  received. 

''Testimony  of  experts  by  comparison  repeatedly  has 
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been  declared  of  the  lowest  order  (cUing  many  Iowa  cases). 
It  has  been  declared  weak  wnd  unsatisfactory  (citing  cases). 
.  .  .  Because  of  its  unsatisfactory  character,  the  legisla- 
ture in  its  wisdom  declined  to  authorize  and  impliedly  de- 
clared incompetent  evidence  by  comparison  by  persons  not 
qualified  to  mark  the  distinctions  or  similarities  on  which  the 
value  of  such  evidence  depends.'* 

In  Borland  v.  Walrath,  33  Iowa  130,  this  court  said : 

''At  all  events,  a  party  seeking  to  defeat  his  deed,  because 
it  was  not  acknowledged  by  him,  ought  to  make  a  dear  case 
against  the  certificate  of  the  officer  in  order  to  overthrow  the 
instrument.  Public  policy  demands  that  instruments  in  writ- 
ing pertaining  to  the  titles  of  real  estate,  which  are  authenti- 
cated in  the  manner  pointed  out  by  the  law,  should  not  be 
lightly  set  aside."  See,  also,  to  the  same  effect,  Whittaker  v. 
Parker,  42  Iowa  585;  Browning  v.  OosneU,  91  Iowa  448; 
Blakesburg  v.  Burton,  156  Iowa  671. 

Our  conclusion,  after  carefully  considering  the  entire 
case  and  reading  the  record  many  times,  is,  that  while  there 
is  much  doubt  regarding  the  genuineness  of  the  signature  in 
question  and  also  of  the  one  to  the  marriage  contract,  the 
testimony  is  not  such  as  to  justify  us  in  setting  aside  the 
deed,  especially  in  view  of  the  finding  made  by  the  learned 
trial  judge.   The  decree  must  therefore  be,  and  it  is — Affirmed, 

All  the  judges  concur. 


J.  J.  LocHER,  as  Assignee,  Appellee,  v.  B.  LivmasroN  et  al.. 

Appellant. 

JUSTICES  OF  THE  PEAOE:    Appeal— fia-tclal^-Jadginent  Against 

1  Surety.  Judgment  against  surety  necessarily  follows  judgment 
against  the  appellant  in  the  re-trial  of  justiee  of  the  peace  cases 
on  appeal.     (Sees.  4552,  4566,  Code.) 
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XODOMENT:     Bendition— Xtonstrnctioii  of  Oalandar  Bntrj— Kmie 

2    Pro  Tunc  Entry.    Courts  possess  the  inherent  authority  to  enter 
judgments  nunc  pro  tunc,  and  time  will  not  bar  its  ezereise. 

PBINOIPLE  APPLIED:  On  trial  of  an  appeal  from  justiee 
court,  the  calendar  entry  was:  ''Judgment  against  defendant 
on  note  and  costs.  Clerk  asseas,  including  statutory  attorney 
fees."  Both  Sec.  4552  and  Sec.  4566,  Code,  provide  that  judg- 
ment in  such  cases  shall  be  against  the  appellant  and  surety. 
Held,  calendar  entry,  construed  in  light  of  said  sections,  was  a 
rendition  of  judgment  against  both  appeUant  and  his  surety  and 
omission  as  to  surety  could  be  corrected  by  nunc  pro  tunc  entry, 
though  two  terms  of  court  had  intervened. 

Appeal  from  Jones  District  Court. — ^Hon.  W.  N.  TfiEiCHLEBy 

Judge. 

Tuesday,  January  19,  1915. 

The  opinion  states  the  case. — Affirmed. 

E.  E.  Reed,  for  appellant. 

Welch  &  Welch,  for  appellee. 

Weaveb^  J. — ^Locher,  or  his  assignor  Wernimont,  obtained 
judgment  against  Livingston  in  justice  court.  Livingston  ap- 
pealed to  the  district  court  and  Putnam,  appellant  herein, 
became  surety  on  his  bond.  On  trial  in  the  district  court 
Locher  again  prevailed.  The  court,  under  date  of  June  6, 
1912,  in  disposing  of  the  case,  made  an  entry  or  minute  upon 
its  calendar  as  follows:  ''Judgment  against  defendant  on  one 
note  and  costs.  Clerk  assess,  including  statutory  attorneys 
fee,"  no  mention  being  made  on  said  calendar  of  the  appeal 
bond  or  surety.  The  clerk  entered  judgment  in  the  case,  nam- 
ing Livingston  alone  as  defendant,  and  making  no  mention  of 
said  bond  or  surety.  At  the  February,  1913,  term  of  said 
court,  the  plaintiff  filed  a  motion  for  an  order  correcting  the 
clerk's  entry  and  for  judgment  against  the  surety  on  the 
appeal  bond.  In  support  of  the  motion  it  was  alleged  that 
the  failure  to  make  such  entry  at  the  time  judgment  was  en- 
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tered  against  Livingston  occurred  through  the  mistake  or  over- 
sight of  the  clerk.  The  surety  appeared  and  resisted  the 
motion  on  the  ground  that  no  judgment  was  ordered  or  en- 
tered against  the  surety  at  the  time  the  principal  case  was 
disposed  of,  and  that  two  terms  of  court  had  since  inter- 
vened without  any  motion  or  demand  for  judgment  on  the 
bond,  and  the  court  was  without  jurisdiction  or  power  to  make 
the  order  asked  for  or  to  enter  the  judgment  demanded.  He 
also  denied  that  there  was  any  mistake  or  oversight  on  the 
part  of  the  clerk.  No  evidence  was  offered  or  received  except 
the  papers  and  record  entries  above  referred  to.  The  court 
sustained  the  motion  and  ordered  judgment  against  the  surety, 
who  appeals  to  this  court. 

The  statute  which  provides  for  a  bond  on  appeal  from 
the  judgment  of  a  justice  of  the  peace  (Code  Sec.  4552)  pro- 
vides that,  ''If  the  judgment  is  affirmed,  or  if  on  a  new  trial 
1    jdsticb  of        *^®  appellee  recovers,  or  the  appeal  is  with- 
aSea^^r*'       drawn  or  dismissed,  judgment  shall  be  ren- 
m^t'  a^^in'at      dcred  against  the  principal  and  surety  on  said 
"""^^^y-  bond."    By  Code  Sec.  4566,  it  is  further  pro- 

vided that,  ''Any  judgment  on  appeal  against  the  appellant 
shall  be  entered  against  him  and  his  sureties,  and  shall  recite 
the  order  of  liability  as  principal  and  surety."  As  there  can 
be  no  appeal  from  a  justice's  judgment  except  upon  the  filing 
of  a  bond,  it  would  seem  to  follow  from  the  statutory  provi- 
sions above  quoted  that  judgment  against  both  principal  and 
surety  on  such  bond  is  made  mandatory  in  every  case  where  a 
recovery  is  had  against  appellant  in  the  district  court.  Coim- 
sel  for  appellant  concedes  the  authority  of  the  court  to  enter 
a  judgment  nunc  pro  tunc  where  one  was  ordered  or  rendered 
by  the  court  and  the  clerk  has  omitted  to  make  the  proper 
entry.  Tracy  v.  Beeson,  47  Iowa  155 ;  Estate  of  Seavey,  82 
Iowa  441.  The  power  to  make  such  entry  and  to  correct  the 
entry  to  correspond  to  the  fact  is  inherent  in  the  court  and  is 
not  lost  by  the  mere  lapse  of  time.  Fuller  v.  Stebbins,  49 
Iowa  376. 
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But  it  is  contended  that  the  right  to  have  a  judgment 
nunc  pro  tunc  presupposes  a  prior  order  or  rendition  of  judg- 
ment which  fails  to  appear  of  record  and  that  the  mere  right 

to  a  judgment  which  was  never  ordered  or 
renduion^ '  rendered  furnished  no  proper  basis  for  a  nunc 
of  calendar  pro  tunc  entry.  This  statement  of  the  general 
pro  tunc  rule  or  principle  may  be  conceded  for  the  pur- 

poses of  the  case  before  us,  but  the  question 
remains  whether  the  case  made  by  the  plaintiff  does  not  come 
fairly  within  its  letter  and  spirit.  In  other  words,  under 
the  mandatory  provision  of  the  statute,  was  not  the  finding 
of  the  trial  court  that  plaintiff  was  entitled  to  recover  upon 
the  note  against  the  defendant  and  directing  the  clerk  to  make 
the  proper  computation  and  assessment,  the  rendition  (as  dis- 
tinguished from  entry)  of  a  judgment  on  the  bond  and  did 
it  not  become  the  duty  of  the  clerk  thereupon,  and  without 
other  order  or  direction,  to  make  the  proper  entry  of  such  re- 
covery against  both  principal  and  surety  f  Quite  in  point  in 
principle  is  our  decision  in  Doughty  v.  Meek,  105  Iowa  16.  In 
that  case  a  confession  of  judgment  was  filed  in  the  office  of 
the  clerk  of  the  district  court  but  that  officer  failed  to  make 
proper  entry  of  judgment.  An  execution  having  been  issued 
and  levied  upon  property,  injunction  proceedings  to  restrain 
a  sale  thereunder  were  begun  on  the  theory  that  no  judgment 
had  ever  been  entered.  Upon  trial  of  the  equity  action,  the 
court  ordered  the  entry  of  judgment  on  the  confession  nunc 
pro  tunc  and  held  that  this  validated  the  writ.  In  sustaining 
this  ruling,  we  conceded  the  rule  as  stated  by  the  appellant 
herein,  but  held  that  the  statute  which  required  the  clerk  to 
make  the  entry  of  judgment  upon  the  plea  of  confession 
'*  operated  in  lieu  of  formal  action  by  the  court  as  a  direction 
to  the  clerk  to  enter  judgment,"  and  that  '*in  legal  effect  the 
rights  of  the  parties  were  the  same  as  they  would  have  been 
had  the  court  ordered  the  judgment  to  be  entered.'*  The  case 
at  bar  presents  even  a  stronger  case  for  the  plaintiff.  If  we 
look  to  the  court's  calendar,  which  appellant  asks  us  to  do, 
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we  find  that  the  court's  announcement  or  direction  to  the 
clerk  was  to  enter  judgment  against  defendant  for  the  amount 
of  the  note  in  controversy.  The  defendant  wap  the  appellant, 
and  this  we  think  under  the  statute  above  quoted  is  a  clear 
equivalent  of  an  orderior  direction  to  the  clerk  to  enter  judg- 
ment as  provided  by  law  on  the  appeal  bond  against  both 
principal  and  surety  therein.  We  see  no  reason,  therefore, 
why  the  omission  to  make  the  entry  against  the  surety  may 
not  be  remedied  by  a  nunc  pro  tunc  entry  as  was  done  by  the 
court  below.  The  order  to  enter  judgment  against  the  appel- 
lant must  be  interpreted  in  the  light  of  the  statute,  which  pro- 
vides in  explicit  terms  that  such  judgment  must  be  upon  the 
bond  and  against  both  principal  and  surety.  The  clerk  needed 
no  other  direction  as  to  his  duty  in  the  premises. 

The  appellant  quotes  to  us  the  decision  of  other  courts 
as  holding  a  different  doctrine  but  none  of  them,  so  far  as  we 
have  been  able  to  ascertain,  undertake  to  consider  the  effect 
of  statutes  like  our  own.  To  hold  that  an  appellee  in  such 
case  loses  all  remedy  against  the  surety  or  is  driven  to  bring 
another  action  upon  the  bond  is  to  exalt  form  above  substance 
and  unnecessarily  prolong  litigation. 

We  find  no  error  in  the  record  and  the  judgment  below 
•Affirmed, 

Deemeb,  C.  J.,  Ladd,  Evans,  and  Preston,  JJ.,  concur. 


Anna  Rosche,  Administratrix,  Appellant,  v.  BETTENDOBif 

Axle  Company,  Appellee. 

APPEAL  AND  EBBOB:  New  Trial— Weight  of  Testimony— Error 
1  of  Oourt — ^Discretion.  Even  though  it  be  determined  'oh  appeal 
that  the  trial  court  waa  in  error  in  its  judgment  that  the  record 
did  not  furnish  sufficient  evidence  to  carry  the  case  to  the  jwry 
on  the  particular  negligent  act  charged,  yet  its  order,  for  a 
new  trial  will  not  be  disturbed  when  the  lower  court  was  of  the 
opinion  that  its  own  error  in  failing  to  limit  the  application  of 
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eertain  material  eyidenee  was  probably  prejudicial.    Such  aetion 
ia  clearly  within  the  diacretion  lodged  in  the  trial  court. 

MAflTSB  AlfD  8EBVA1IT:    Incompeteiit  Fellow  flarvant — ^BTldence 
2,4  to  Show— IMaobedience  to  Ordesa— NegUaence.    On  the  question 

of  the  competency  of  a  fellow  servant,  his  disposition  to  disobey 

orders  is  materiaL 

MASTBB  AND  SBBVANT:    NegUgence— Incompetent  Ftflow  8enr- 
3    ant — Sufllclency  of  Eyidenee.    The  employment  of  an  incompetent 
person,  the  retention  of  such  employee  in  the  work,  knowing  of 
his  incompetency,  with  added  failure  to  properly  instruct  such  em- 
ployee as  to  his  work,  may  fasten  liability  upon  the  master. 

PBINdPLE  APPLIED:  A  girder  weighing  many  tons,  with 
12-inch  flange  on  each  side,  had  been  lowered  to  a  level  and 
solid  floor  by  an  electric  crane.  The  hooks  grappling  each  side 
of  the  flange  were  removed  by  the  foreman  or  deceased,  and 
hung  practically  motionless  on  the  north  side  of  girder;  possibly 
one  of  the  hooks  was  yet  fast  to  the  flange.  The  crane  was  of 
no  farther  use  and  it  was  necessary  to  move  it  out  of  the  way  of 
the  workmen.  The  craneman  was  in  a  cage  20  feet  above  the 
floor  where  he  could  see  the  girder  and  the  men  below.  The 
proper  way  to  remove  the  crane  was  to  move  it  away  from  the 
girders  and  then  raise  the  hooks.  Under  some  circumstances, 
persons  other  than  the  foreman  gave  signals  to  the  craneman; 
but  the  foreman  testified  he  was  the  only  one  who  gave  signals 
on  this  heavy  lifting,  and  that  it  was  the  craneman 's  duty  to 
watch  and  obey  the  foreman's  signals.  The  foreman  signaled 
to  the  craneman  ''to  move  the  crane  north  and  away  from  the 
girder."  There  was  testimony  that  this  was  the  only  signal 
given.  The  craneman  testified  that  he  saw  this  signal,  but  that 
the  deceased  also  gave  a  signal  "to  raise  the  hooks,"  and  he 
raised  the  hooks  with  the  result  that  they  caught  in  the  flange, 
overturned  the  girder  and  killed  deceased.  The  craneman  knew 
it  was  his  duty  to  see  that  the  hooks  did  not  catch  in  anything. 
There  was  testimony  that  the  men  on  the  floor  were  inexperi- 
enced, this  heavy  work  being  materially  different  from  that 
which  they  had  been  accustomed  to  do. 

The  craneman  was  twenty-one  years  old,  had  worked  on  the 
farm  at  common  labor,  gone  to  business  school,  done  clerical 
work,  and  had  two  or  three  weeks'  training  as  a  craneman  by 
being  under  other  cranemen  and  watching  and  observing  them 
in  operating  the  crane,  and  in  receiving  instructions  from  them, 
they  being  younger  in  years  than  the  craneman  in  question. 
The  craneman  claimed  he  understood  the  operation  of  the  crane, 
had  no  trouble  in  operating  it  or  in  judging  of  distance  or  in* 
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understanding  signals.  The  chief  electrician  did  not  take  crane- 
men  up  into  the  cage  and  explain  the  mechanism,  but  explained 
it  to  them  and  cautioned  them  as  to  what  to  do  and  what  to 
avoid.  The  day  deceased  was  killed  was  the  first  day  he  had 
handled  very  heavy  materiaL  Several  complaints  had  come  to 
the  foreman  prior  to  the  day  in  question  that  this  craneman 
was  slow,  incompetent,  and  did  not  understand  the  work,  and 
some  employees  had  asked  for  an  older  man  in  the  crane  cage. 
The  foreman  made  complaint  at  headquarters  and  was  promised 
a  more  experienced  man.  There  was  testimony  that  this  crane- 
man  was  competent ' '  if  the  men  on  the  floor  govern  themselves. ' ' 
Witnesses  familiar  with  the  handling  of  cranes  testified  that  the 
craneman  in  question  was  not  competent.  Others  testified  he 
was  competent.  There  was  testimony  that  he  did  not  have  the 
experience  sufficient  to  distinguish  between  a  proper  and  im- 
proper signal  and  was  disposed  to  disobey  orders.  He  himself 
stated  that  the  foreman  gave  him  an  order  to  move  the  crane  *  *  to 
one  side"  and  he  did  not  recall  whether  he  had  obeyed  the  order 
or  not.  The  mechanism  and  surroundings  of  the  crane  were  some- 
what complicated  and  required  attention  from  the  craneman. 
EM,  the  incompetency  of  the  craneman  was  for  the  jury. 

MA8TEB  AND  8EBVAKT:    Ckmtribntory  Negligence.    Evidence  re- 

5  viewed  and  held  insufficient  to  show  contributory  negligence  per 
86  on  the  part  of  an  inexperienced  employee  in  giving  a  signal 
for  the  hoisting  of  the  grappling  hooks  of  a  crane. 

ICABTEB  AND  SEBVANT:    Proztmate  Oansa    Jury  Qaastion.  Prox- 

6  imate  cause  is  generally  a  question  for  the  jury. 

Appeal  from  Scott  District  Court. — Hon.  A.  J.  House,  Judge. 

Tuesday,  Januaby  19,  1915. 

Action  by  plaintiff  as  administratrix  to  recover  damages 
for  the  death  of  her  husband  because  of  the  alleged  negligence 
of  defendant  in  employment  of  one  Lemon  as  crane  man. 
There  was  a  trial  to  a  jury  and  a  verdict  for  plaintiff.  The 
motion  for  a  new  trial  by  defendant  was  sustained,  and  the 
plaintiff  appeals. — Affirmed. 

Ely  dk  Busk,  for  appellant. 

Cook  df  BdUuff,  for  ^>pellee. 
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PsESTONy  J. — ^The  petition  alleged  that  the  injuries  to 
plaintiff's  intestate  are  due  to  defendant's  negligence  in  em- 
ploying an  onskilled,  inexperienced  and  incompetent  person, 
one  Lemon,  to  operate  a  large,  electric  traveling  crane,  and 
negligently  failing  to  instruct  him  as  to  the  proper  methods 
and  dangers  of  handling  the  crane.  Another  ground  of  negli- 
gence was  alleged,  but  there  was  no  evidence  introduced  to 
sustain  such  other  ground,  and  that  question  was  not  submit- 
ted to  the  jury.  We  do  not  understand  appellant  to  complain 
of  that. 

At  the  close  of  plaintiff's  evidence,  defendant  moved  for 
a  directed  verdict,  and  again  at  the  close  of  all  the  evidence, 
on  a  number  of  grounds,  which  motions  were  overruled,  and 
the  case  was  submitted  to  the  jury.  There  was  a  verdict  for 
plaintiff,  and  defendant's  motion  for  new  trial  was  sustained. 
In  its  ruling,  the  court  states  that  the  motion  was  submitted 
without  argument  The  court  seemis  to  have  been  of  the 
opinion,  and  so  stated  in  ruling  on  the  motion,  that  the  evi- 
dence was  not  sufficient  to  show  that  defendant  failed  to  exer- 
cise reasonable  care  to  furnish  a  competent  fellow  servant  for 
deceased,  but  that  there  was  an  abundance  of  evidence  to  the 
effect  that  some  of  the  officers  of  defendant  were  notified  that 
Lemon  was  careless  and  to  the  effect  that  he  was  not  suitable 
for  the  work  in  hand ;  that  this  could  not  be  considered  in  de- 
termining that  he  was  so  in  fact;  that  no  express  instruction 
was  asked  or  given  directing  the  jury  as  to  how  such  testi- 
mony should  be  applied ;  and  that,  under  such  circumstances, 
it  may  well  be  that  the  jury  were  influenced  by  considering 
such  testimony  in  passing  upon  the  question  of  the  compe- 
tency of  Lemon;  that  complaints  or  reputation  may  show 
notice  of  incompetency,  if  it  exists,  but  incompetency,  in  fact, 
cannot  be  inferred  therefrom.  The  motion  was  sustained  ap- 
parently upon  these  grounds,  but  the  other  grounds  of  the 
motion  were  not  expressly  overruled. 

The  setting  aside  of  a  verdict  and  ordering  a  new  trial 
is  a  matter  within  the  discretion  of  the  .trial  court,  and  this 
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court  will  not  interfere  with  sach  an  order  unless  it  appears 

that  there  has  been  an  abuse  of  legal  disere- 
ebbob!'  new  tion.  Stewart  v.  BaUtcay,  136  Iowa  182 ;  Arc- 
of  testimony:     tic  Refrigerator  Co.  v,  Kelly y  95  Iowa  189; 

error  of 

court :  discre-     Chombliss  V.  Hoss,  125  Iowa  484 ;  Armstrong 

V.  Stewart,  130  Iowa  162;  Van  Wage'nen  v. 
Parsons,  106  Iowa  263.  So  that,  if  in  this  case  the  trial  court 
was  of  opinion  that  the  jury  may  have  been  misled  because 
of  the  failure  to  instruct  upon  the  point  above  indicated  and 
thought  such  failure  was  prejudicial,  it  was  clearly  within  the 
discretion  of  the  court  to  grant  a  new  trial  for  that  reason. 
This  being  so,  we  ought  not  to  interfere  with  the  order  grant- 
ing the  new  trial.  This  is  the  main  point  involved  upon  this 
appeal. 

Appellant  insists  that  the  court  abused  its  discretion 
because  the  evidence  was  sufficient  to  show  that  Lemon  was 
incompetent,  and  that  the  defendant  was  negligent  in  employ- 
ing and  continuing  him  in  its  service,  but  does  not  argue  the 
question  suggested  by  the  court  that  the  jury  were  not  prop* 
erly  instructed.  Whether  it  is  necessary  to  show  notice  or 
knowledge  has  not  been  argued.  In  view  of  a  retrial  we  feel 
it  our  duty  to  determine  whether  there  was  evidence  enough 
to  go  to  the  jury  on  the  question  of  the  alleged  incompetency 
of  Lemon.  We  are  of  the  opinion  that  the  evidence  on  this 
branch  of  the  case  was  enough  to  take  the  case  to  the  jury. 

Counsel  for  appellee  contend  that  the  only  evidence  of- 
fered by  plaintiff  to  sustain  the  claim  that  Lemon  was  incom- 
petent was  the  evidence  of  Burr  and  Pilcher.  Their  testimony 
^ ,    ,,  will  be  referred  to  later.    While,  for  appel- 

2,4.    MABTBB   AlVD 

8BKVANT :  in-     lant,  it  is  contended  that  there  are  other  cir- 

coiDpetent 

ant^-'evf-'^'  cumstauces  which  may  properly  be  considered 
show :  dis-  ^  bearing  upon  this  question,  the  rule  is  that 
ordersl^^negii-  bodily  and  mental  infirmities,  the  disposition 
*^"**'  with  which  the  employee  performs  his  duties, 

his  age,  experience  and  the  like,  as  well  as  prior  acts  of  negli- 
gence, may  be  considered.    3  Labatt's  M.  &  S.,  Sees.  1083- 

1090. 

YoL.  168  Lu— 90 
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Appellant  contends  that  the  instructions  given  to  Lemon 
were  in  issue  and  were  included  in  the  charges  of  incompe- 
tence and  inexperience.  In  3  Labatt's  M.  &  S.,  Sec.  1150,  it 
is  said :  ''In  most  cases  the  injury  which  is  inflicted  by  breach 
of  the  duty  to  instruct  was  received  by  the  servant  who  ought 
to  have  been  instructed.  But  it  is  clear  that,  if  the  injury  was 
due  to  the  fact  that  a  fellow  servant  was  not  fit  for  his  posi- 
tion, owing  to  the  want  of  proper  instruction,  the  master  may 
be  held  responsible,"  citing  Lebbering  v.  Struthers,  157  Pa. 
312  (27  Atl.  720). 

The  following  cases  are  cited  by  appellant  upon  the  ques- 
tion as  to  what  incompetency  will  render  an  employer  liable, 
and  the  duty  of  the  employer  in  hiring.  Consolidated  Coal 
Co.  V.  Seniger,  179  111.  370;  Maiiland  v.  Co.,  97  Wis.  476; 
Hamaivn  v.  Co.,  127  Wis.  550;  Furlong  v.  By.  Co.,  83  Conn. 
568 ;  Scoit  V.  Co.,  126  Iowa  524 ;  McEUigott  v.  Randolph,  61 
Conn.  157  (22  Atl.  1094) ;  Coppins  v.  Co.,  122  N.  Y.  557  (25 
N.  E.  915) ;  Rincicotti  v.  Co.,  77  Conn.  617  (69  L.  R.  A.  936) ; 
Walkowski  v.  Mines,  115  Mich.  629;  1  Ldbatt's  M.  &  8.  (Ist 
Ed.),  Sec.  194;  Kroy  v.  RailwCAf,  32  Iowa  357;  Smith  v.  Rail- 
way, 48  L.  R.  A.  368,  373,  and  Note ;  Still  v.  Co.,  20  L.  R.  A. 
(N.  S.)  322,  and  others. 

See  also  Robbins  v.  Street  Railway,  30  L.  R.  A.  (N.  S.) 
109,  and  Note ;  Hunt  v.  Ry.,  160  Iowa  722. 

Counsel  for  appellee  state  that  they  are  willing  to  con- 
cede that  the  law  is  as  stated  in  appellant's  brief,  but  they 
say  that  some  of  the  cited  cases  are  not  applicable  to  tho 
case  at  bar. 

The  principal  point  argued  as  to  the  merits  of  the  case 
is  as  to  whether  the  evidence  was  sufiicient  to  take  the  case 

to  the  jury  on  the  question  of  the  alleged  in- 
nelugemi-  Competency  of  Lemon.  Under  the  circum- 
feliow^Berv-  stauccs,  perhaps  we  should  set  out  some  of 
Sency"""  evi-  the  testimony  bearing  upon  this  point,  and, 
dence.  ^^  gome  extent,  upon  other  points  argued. 

The  deceased  was  injured  October  11,  1912,  and  died 
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soon  after  from  his  injuries.  At  this  time,  the  defendant  was 
engaged  in  putting  up  an  extension  to  its  foundry,  the  frame 
work  of  which  was  composed  of  structural  iron  and  included 
certain  girders  about  forty  feet  long  and  forty-one  inches 
high,  with  twelve-inch  flanges.  Each  girder  weighed  several 
tons.  The  material  for  this  extension  was  being  gotten  out 
in  what  is  called  the  main  erecting  shop,  which  was  a  building 
twenty-one  hundred  feet  long,  and  was  carried  by  large  elec- 
tric cranes  running  east  and  west  approximately  twenty-one 
hundred  feet,  and  having  a  lateral  movement  of  the  full  width 
of  the  bay,  about  seventy  feet.  In  moving  the  girder,  it  was 
attached  to  the  crane  with  a  pair  of  hooks  which  were  attached 
to  the  cable  block,  and  hooked  over  the  flange  of  the  girder, 
one  on  each  side.  The  upper  ends  of  the  hooks  were  fastened 
to  a  ring  about  eight  inches  in  diameter,  or  perhaps  a  short 
lead  chain  between  the  hooks  and  the  rings.  The  block,  or 
pulley,  was  suspended  from  a  trolley  by  three  or  four  loops 
of  wire  cable.  The  crane  man  stays  in  the  cage  when  operat- 
ing the  crane.  This  cage  is  up  underneath  the  crane  girder, 
about  twenty  feet  from  the  floor.  The  girder  being  moved 
at  the  time  deceased  was  hurt  had  been  picked  up  about 
thirty  feet  from  where  it  was  set  down  and  deceased  hurt; 
while  it  was  being  carried  along,  it  was  about  three  feet  above 
the  floor  or  pavement.  The  brick  pavement  was  smooth,  level 
and  solid.  When  the  crane  stopped,  the  girder  was  lowered 
to  the  pavement.  The  girder  came  to  a  complete  rest  on  the 
pavement. 

There  is  some  dispute  in  the  testimony  as  to  who  un- 
hooked the  hooks  from  the  beam.  The  foreman.  Burr,  testi- 
fied that  he  did  this  and  placed  the  hooks  on  the  north  side 
of  the  girder.  Others  think  the  deceased  unhooked  them.  At 
that  time,  the  crane  was  standing  still.  The  foreman  testifies 
that,  after  he  loosened  the  hooks  and  placed  them  on  the  north 
side  of  the  girder,  he  signaled  the  crane  man  to  move  the 
crane  north,  and  away  from  the  girder ;  but  Lemon,  the  crane 
man,  did  not  obey  the  signal.  Before  the  signal  to  move  side- 
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ways  was  given,  both  the  hooks  were  hanging  down  on  one  side 
of  the  girder.  Lemon  testifies  that  the  deceased  gave  a  signal 
to  raise  the  hooks;  but  other  witnesses  testii^  that  deceased 
did  not  give  any  signal,  and  that  there  was  no  signal  given 
except  the  one  to  pull  the  crane  sideways.  When  the  hooks 
were  raised,  they  caught  in  the  flange  of  the  girder  and  pulled 
it  over  to  the  south  upon,  deceased.  Just  before  deceased  was 
hurt,  Burr,  the  foreman,  was  on  the  north  side  of  the  girder, 
and  deceased  on  the  south.  One  other  witness  was  present 
and  another  some  distance  away.  Witnesses  say  the  hooks 
were  not  swinging  after  they  were  taken  off  the  girder,  but 
were  hanging  still,  although  some  of  the  witnesses  say  they 
are  not  sure  but  that  the  cables  and  hooks  were  swinging 
slightly.  By  leaning  over  a  rail,  Lemon,  in  the  cage,  could 
look  down  and  see  the  girder  and  see  the  block.  The  foreman, 
Burr,  testifies  that  in  order  to  get  the  signals  he  had  to  be 
watching,  and  that  he  (Burr)  was  standing  where  Lemon 
could  see  him ;  that  he  (Burr)  was  the  man  giving  the  signals, 
and  that  it  was  Lemon's  business  to  watch  and  obey  Burr's 
signals.  He  says  that  after  he  gave  the  signal  to  move  the 
crane  north  he  walked  away,  and  at  that  time  deceased  was 
standing  southeast  of  him  on  the  other  side  of  the  girder; 
that,  as  he  gave  the  signal,  one  of  the  men  came  to  him  and 
called  his  attention  to  some  other  work;  that  when  he  looked 
back  the  girder  was  tipped  over;  that  he  then  went  over  to 
the  girder,  and  the  hooks  were  four  to  six  feet  higher  than 
when  he  had  signaled  Lemon  to  move  north;  that  Lemon 
had  raised  the  hooks,  and  Burr  says  that  he  did  not  give  any 
signal  to  raise  the  hooks.  The  testimony  is  that,  under  some 
circumstances,  others  than  Burr  gave  signals  to  the  crane  man, 
but  Burr  testifies  that  he  is  the  only  one  who  gave  Lemon 
signals  on  heavy  lifting  of  that  kind.  The  next  step  in  the 
work,  after  the  hooks  were  removed  from  the  girder,  would 
be  to  pick  it  up  with  an  electric  hoist ;  as  soon  as  the  hooks 
were  removed,  they  were  through  with  the  large  crane,  and 
it  was  the  crane  man's  business  to  move  it  to  some  other  place, 


Jan.  1915]   Bosche,  Adm'x  v.  Bettendobf  Axle  Go.       469 

and,  in  doing  this,  it  was  the  duty  of  the  crane  man  to  move 
the  block  up  where  it  would  clear  men  and  objects  in  the  shop. 
But,  according  to  the  testimony  of  some  of  the  witnesses,  the 
hooks  should  have  been  moved  north,  or  away  from  the  girder, 
before  being  raised.  Lemon  testifies  that  deceased  loosened 
the  hooks  and  then  gave  a  signal  which  indicated  up,  and  that 
he  took  the  signal  and  turned  and  went  to  raise  his  hooks  and 
gave  them  a  slight  raise,  and  he  heard  deceased  yell. 

At  the  time  deceased  was  injured,  the  work  was  in  charge 
of  Burr  as  foreman  of  the  structural  work.  The  work  in  which 
they  were  then  engaged  was  an  altogether  different  kind  of 
work  from  what  they  generally  did  at  the  plant ;  Lemon  had 
never  had  anything  to  do  with  handling  cranes  until  employed 
by  the  defendant;  he  was  about  twenty-one  years  of  age  at 
the  time  of  this  transaction;  he  went  to  school  until  he  was 
fourteen  years  old,  then  he  worked  on  a  farm  at  ordinary 
farm  work  until  he  was  twenty ;  in  this  work  he  handled  ordi- 
nary farm  implements ;  he  then  went  to  town  and  worked  on 
a  contract  job  for  about  two  months,  then  went  back  to  the 
farm  for  a  few  months,  and  after  that  worked  at  wheeling 
ashes  until  the  spring  of  1911.  In  May,  1911,  he  took  a  busi- 
ness college  course,  completing  the  course  in  June,  1912; 
worked  at  the  school  as  fireman  and  assisted  the  engineer  for 
about  two  months,  and  during  that  time  did  some  teaming; 
after  that,  worked  about  two  months  in  Chicago  as  a  railroad 
clerk,  and  came  to  Davenport  September  13, 1912,  and  secured 
employment  with  defendant  company.  He  was  put  to  work 
as  a  crane  student  under  Winegar,  a  young  man  who  was 
nineteen  years  of  age  at  the  time  of  the  trial,  in  April,  1913. 
Lemon  testifies  that  he  was  with  Winegar  the  first  two  or  three 
days;  that  he  watched  Winegar  take  and  lift  loads,  watched 
him  operate  the  crane  and  learned  to  distance  and  learned  the 
signals ;  that  after  the  first  two  or  three  days  he  took  and  car- 
ried chains  back  and  forward,  and  after  that  Winegar  allowed 
him  to  lift  every  now  and  then  a  load  for  a  few  days ;  that  he 
was  under  Winegar  about  a  week  and  a  half,  and  then  was 
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placed  mth  Sparks,  a  young  man  who,  at  the  time  of  the  trial, 
was  past  nineteen*  Lemon  says  he  was  with  Sparks  a  week 
or  better,  couldn't  state  exactly,  and  then  he  was  left  in  the 
same  crane  by  himself  and  operated  the  crane ;  says  he  under- 
stood the  manner  and  means  of  controlling  it,  and  could  han- 
dle it  first  rate,  and  he  says  he  had  no  difficulty  in  understand- 
ing or  following  signals.  He  says  that  October  11,  1912,  the 
day  deceased  was  hurt,  is  the  first  day  he  had  handled  any 
of  those  large  girders ;  previous  to  that  he  had  carried  smaller 
articles ;  that  he  began  to  handle  material  for  this  gang  about 
a  week  before  October  11th.  He  says  that,  previous  to  the 
time  he  claims  deceased  gave  him  a  signal  to  raise  the  crane, 
Burr,  the  foreman,  had  given  him  a  signal  to  move  his  car- 
riage north,  but  whether  he  obeyed  Burr's  order  he  couldn't 
say;  he  does  not  remember.  He  says  that  he  had  to  watch 
the  live  wire,  and  also  watch  the  blocks  so  they  would  not 
catch  into  the  frame  and  tear  off  the  track  off  the  smaller 
hoist.  He  says  that  it  was  his  business  to  watch  the  hooks 
and  to  take  care  of  them  in  such  a  way  that  they  would  not 
catch  in  anything.  He  testifies  that  Burr  gave  the  signal  to 
move  the  crane  north  before  deceased  gave  the  signal  to  raise 
up,  and  then  he  says  that  he  does  not  think  he  moved  the 
erane  north  after  Burr  gave  the  signal  before  he  obeyed  the 
signal  of  deceased  and  raised  the  hooks. 

Appellee  states  in  argument  that  the  manner  of  handling 
an  electric  crane  is  not  one  within  common  knowledge,  and 
that  neither  counsel  nor  jury  can  be  presumed  to  know  what 
the  difficulties  of  handling  the  crane  are,  and  that  the  danger 
of  tipping  the  girder  over  by  lifting  the  hooks  while  in  prox- 
imity to  it  was  perfectly  apparent  to  anybody.  Under  all 
the  circumstances  of  the  case,  we  think  it  was  a  question  for 
the  jury  to  say  whether  the  danger  of  the  hooks  catching  the 
girder  and  upsetting  it  was  apparent,  taking  into  considera- 
tion the  size,  nature  and  position  of  the  girder,  the  position 
of  the  cage  and  the  crane  man,  the  description  of  the  hooks, 
the  manner  in  which  they  were  suspended  by  the  wire  cables, 
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the  electric  wires  and  the  small  crane  frame,  which  the  crane 
man  had  to  avoid  and  which,  to  some  extent  at  least,  would 
take  his  attention,  the  fact  that  the  work  then  in  hand  was 
different  from  what  the  crane  man  had  been  engaged  in,  and 
the  other  circumstances  shown. 

Burr,  the  foreman,  who  was  in  the  employ  of  the  de- 
f endant^  but  called  as  a  witness  by  plaintiff,  testified  that  there 
is  not  a  crane  man  in  the  shop  that  has  any  experience  in  the 
kind  of  work  then  being  done.  From  this,  it  is  argued  by 
appellant  that  Lemon  had  not  been  instructed  in  regard  to 
handling  such  a  girder  and  the  danger  of  one  of  the  hooks 
catching  on  it,  because  there  was  no  one  to  instruct  him  in 
such  matters;  that  he  never  handled  any  object  which  was 
likely  to  cause  injury  by  being  tipped  over,  and  that  the 
danger  of  the  hooks  catching  and  tipping  anything  which  had 
been  moved  by  the  crane  and  released  was  not  called  to  his 
attention  and  was  not  in  his  mind,  and,  to  that  extent,  he 
was  necessarily  inexperienced  and  incompetent.  Burr  testi- 
fies further:  The  requirements  in  handling  the  crane  were 
altogether  different  in  handling  the  girder  from  what  they 
had  been  doing  with  that  crane.  The  nature  of  the  difference 
was  that  it  was  heavier  work,  and  a  great  deal  longer,  and  you 
had  to  be  pretty  careful  about  handling  them.    He  also  says : 

^'I  stayed  there  myself  to  keep  from  that;  that  is,  to  keep 
safety,  or  careful  handling.  While  I  was  there,  actually  pres- 
ent, I  gave  the  crane  man  signals  as  to  how  to  move  those 
girders  and  stuff  of  that  kind.  The  work  of  the  crane  man 
was  certainly  materially  different  from  what  it  was  in  work- 
ing in  the  car  shops ;  that  is  the  reason  I  stayed  right  there. 

Q.  **Now  I  wish  you  would  teU  the  jury  whether  or  not, 
before  this  accident  happened,  any  complaints  came  to  you 
from  the  employees  with  reference  to  Lemon. 

A.  ''There  certainly  was.  There  were  several  times  the 
men  would  say  he  was  slow  and  he  didn't  understand  some 
of  that  work. 
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''I  reported  to  the  assistant  electrician  in  charge  of  the 
crane  work  in  the  car  shop  in  regard  to  these  complaints.  I 
asked  him  if  he  had  an  older  man  to  put  on  the  crane.  ^If 
you  can,  I  would  rather  you  would  put  on  the  oldest  man  you 
have  got  for  this  kind  of  work  because  I  can't  keep  away 
from  here  at  all  and  go  up  to  the  other  work.'  He  said  that 
is  the  only  man  he  had  and  he  would  fix  me  out  later;  that 
was  about  three  days  before  this  accident.  At  the  time  the 
accident  happened  he  had  not  fixed  me  out  A  few  days  before 
Bosche  was  hurt  Hoffman  came  to  me  and  told  me  that  this 
here  kid  didn't  understand  that  work,  and  that  is  when  I  went 
to  see  if  we  couldn't  get  an  older  crane  man.  Lemon  was  a 
green  man  in  that  work.  When  I  asked  for  an  older  man  I 
told  the  assistant  Lemon  was  slow  and  hadn't  been  used  to 
any  such  work  as  that.  I  told  him  that  I  couldn't  very  well 
stay  around  with  one  gang  all  the  time  and  that  I  wanted  an 
old  man  so  that  I  could  go  away  from  there.  Lemon  was  all 
right  at  his  own  work,  but  on  work  of  this  kind  it  was  alto- 
gether new.  I  have  heard  Pilcher  *cuss'  Lemon  for  being 
careless  in  the  way  he  handled  the  crane,  once  several  days 
before  Bosche  was  hurt.  Before  Bosche  was  hurt  some  of  the 
men  asked  me  if  I  couldn't  get  an  older  man  on  that  crane; 
that  Lemon  was  slow  and  he  didn't  really  understand  that 
work.  When  I  was  there  there  was  no  complaints  because  I 
done  all  that  lifting.  He  was  all  right  for  me,  but  he  wasn't 
for  them,  because  they  were  greener  than  the  crane  man. 
Lemon  was  green,  and  so  were  the  men  below,  one  as  bad  as 
the  other ;  you  had  to  watch  them  all.  Li  doing  the  work  they 
were  engaged  in,  moving  this  girder  after  the  hooks  were  cast 
off,  there  was  no  occasion  at  that  time  for  raising  the  hooks  up. 

Q.  **Prom  your  knowledge  of  the  business  of  handling 
cranes,  and  your  observation  of  the  way  Lemon  did  his  work, 
and  the  appearance  of  his  work  as  he  did  it,  taking  into  con- 
sideration the  kind  of  work  which  was  being  done,  the  men 
that  were  working  with  you  in  handling  that  material,  tell 
the  jury  whether  or  not  Lemon  appeared  to  be  a  competent 
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crane  man  to  do  that  kind  of  woiic  with  that  kind  of  material 
and  that  kind  of  men  on  the  floor,  whether  he  appeared  to  be 
a  competent  man. 

A.  ^'Well,  that  is  a  kind  of  hard  one  to  answer  because, 
as  I  said  before,  I  won't  answer  yes  or  no.  It  is  a  question 
that  one  side  is  as  bad  as  the  other.  The  men  below  were 
awkward,  and  the  man  above  was  a  new  man.  Of  course,  he 
didn't  know  any  more  than  the  men  below;  one  was  as  bad 
as  the  other.  He  would  have  been  with  a  well  experienced 
man  round  him.  I  was  there  at  that  time.  I  would  not  say 
this  man  was  not  capable  of  running  that  crane  entirely. 

Q.  ''You  are  a  crane  man  and  accustomed  to  handling 
cranes  and  seeing  them  handled! 

A.  "Yes,  sir. 

Q.  "You  told  all  about  these  men  being  green;  that  is 
all  in  the  record  over  and  again  t 

A.  "Yes,  sir. 

Q.  "Now  I  am  asking  you  to  take  into  consideration  the 
fact  that  these  men  were  green  men  on  the  floor  and  that  this 
fellow  handled  the  crane  in  the  way  you  said  he  handled  it, 
among  these  green  men,  from  the  appearance  you  say  there, 
I  want  you  to  tell  this  jury  whether  or  not  you  think  this 
man  Lemon  was  a  competent  man  to  handle  that  crane  in  that 
kind  of  work  among  those  green  men  on  the  floor ;  whether  it 
appeared  to  you  that  he  was  capable  to  do  it,  a  competent 
mant 

A.  "Well,  I  tell  yon,  that  is  a  hard  one  to  answer  be- 
cause there  is  a  good  many  ways  of  answering  it. 

Q.  "Considering  all  those  elements,  I  will  ask  you 
whether  or  not  he  appeared  to  be  a  competent  man  to  handle 
that  kind  of  work  among  that  kind  of  men  on  the  floor  f 

A.  *^*Well,  I  tell  you,  by  goyeming  themselves,  he  really 
was ;  he  was  all  right,  yes. 

Q.  "Among  good  ment 

A.  "Among  good  men,  yes,  if  they  would  govern  them- 
selves. 
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Q.  ''Among  the  men  that  you  had  there  on  the  floor,  and 
doing  this  kind  of  work,  I  want  to  ask  you  whether  he  ap- 
peared to  bet 

A.  ''By  guarding  themselves,  he  was  all  right,  another 
way  he  was  not  all  right,  that  is  the  only  way  you  can  fix  it. 
I  wouldn't  condemn  the  man  because  one  was  as  bad  as  the 
other. 

Q.  "I  am  not  asking  you  to  condemn  him,  but  whether 
he  appeared  to  you  to  be  a  competent  man  to  do  that  work. 

A.  "Well,  I  have  answered  about  as  well  as  I  can  I  think. 
I  wouldn't  come  out  and  say  absolutely  he  was  dangerous  in 
among  that  bunch  of  men.  He  wasn't  extra  good  at  judging 
distances  in  handling  heavy  material. 

Q.  "Is  it  not  true  that  you  told  me  not  ten  minutes  ago 
in  the  ante  room  that  you  would  have  to  answer  that  he  was 
incompetent. 

A.  "I  said  I  wouldn't  answer  that  question;  I  couldn't 
answer  that  yes  or  no. 

"Some  of  the  men  complained  to  me  about  Lemon  being 
slow  and  ugly  about  taking  signals.  They  did  not  complain 
80  much  about  his  mimmdeHrtanding  Bignalfl.  I  don't  know 
as  I  heard  any  complaint  about  his  being  really  reckless,  run- 
ning the  crane  fast,  or  drop  a  load,  or  aujrthing  of  that  kind. 
That  was  not  the  worst  trouble.  The  complaint  was  mostly 
from  him  being  mouthy.  When  the  men  would  get  after  him 
about  lifting  loads  he  would  talk  back  to  them.  At  the  time 
I  made  the  report  to  the  assistant  I  went  down  after  the  crane 
and  the  crane  man  was  standing  down  about  the  middle  way 
of  the  bay  doing  nothing  any  more  than  he  might  have  been 
rolling  a  cigarette.  I  wanted  him  to  come  up  and  give  us  a 
lift.  He  said  he  didn't  have  to.  I  spoke  a  few  wild  words, 
and  he  did  back,  so  that  caused  a  little  trouble,  and  I  went 
to  the  assistant.  That  was  mostly  the  whole  complaint  I  made. 
The  man  was  really  all  right  when  I  was  there,  or  when  proper 
signals  was  given.  When  I  said  this  morning  that  the  crane 
man  was  green  and  the  men  on  the  floor  were  green,  I  meant 
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tliat  if  the  men  on  the  floor  ^ve  an  improper  signal  the  crane 
man  did  not  have  experience  enough  to  know  it  was  an  im- 
proper signal.  You  could  not  call  him  careless;  you  canH 
really  call  it  careless;  I  can't  explain  it.  Hoffman  came  to 
me  and  says,  'Can't  we  get  an  older  crane  mant  This  man 
don't  understand  picking  up  these  here  girders.'  I  says, 
'  Why  ? '  He  says,  *  He  picks  them  up  and  he  lets  them  swing. ' 
Well  I  couldn't  say  that  I  heard  them  say  that  he  was  really 
careless.  I  told  the  assistant  that  the  men  complained  about 
Lemon  being  too  careless  and  didn't  want  to  work  under  him. 
The  men  didn't  tell  me  that." 

Some  of  the  evidence  of  this  witness  which  we  have  set 
out  was  given  on  cross-examination.  He  was  examined  at 
length,  both  on  cross-examination,  re-examination,  and  re- 
cross-examination.  We  have  set  out  more  of  his  testimony 
than  we  intended. 

Pilcher  testified  that  he  had  been  employed  by  defend- 
ant, following  a  crane,  from  the  first  of  September  up  to 
the  time  Bosche  was  killed;  that  he  had  had  experience  in 
handling  a  crane  and  was  familiar  with  the  proper  methods 
of  handling  cranes  for  three  and  a  half  years.  He  testified 
further: 

''When  this  accident  happened  I  was  thirty  feet,  about, 
from  it.  I  saw  the  crane  when  it  was  down  on  top  of  the  man 
and  saw  the  crane  when  they  were  hitching  onto  it.  The 
man  lost  his  head  and  took  him  four  or  five  minutes  to  lift 
it.  I  followed  the  crane  while  Lemon  was  acting  as  crane 
man  from  four  to  six  weeks,  and  he  didn't  act  right.  He 
appeared,  all  right,  a  nice,  good  boy,  and  clean,  and  every- 
thing, but  he  wasn't  smart  or  bright,  he  ought  to  be  in  a  corn- 
field, not  up  there  in  the  crane.  He  didn't  come  fast  enough. 
I  didn't  want  to  'cuss'  him,  or  anything  of  that  kind. 

Q.  ' '  The  question  asked  you  was  whether  or  not  this  man 
Lemon  appeared  to  be  a  competent  man  to  handle  that  crane 
in  doing  that  work  1 
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A.  ''No,  sir.    Looked  like  a  man  that  would  take  fits. 

Q.  **Now  explain  to  the  jury,  if  you  know,  what  move- 
ment the  crane  man  should  have  made  with  that  crane  when  it 
was  in  the  position  that  it  was  in  just  before  Bosche  was  hurt; 
what  movement  should  he  have  made  with  it,  if  you  know? 

A.  ''Look  down  and  see  that  everything  is  clear  before 
he  raises  it  and  pours  the  juice  into  it ;  I  mean  the  electricity. 
He  should  have  looked  down  and  took  a  lo(dE  at  it  and  see 
that  everything  was  dear;  when  these  hooks  were  on  the  north 
side  of  the  crane  he  moved  it  straight  up;  he  should  have 
given  it  a  little  gig  ahead  away  from  the  girder,  and  he  didn't 
do  it;  he  pulled  it  over  on  top  of  the  man. 

"With  reference  to  Lemon,  the  man  that  was  operating 
that  crane,  I  came  across  tbe  bay  with  twelve  bolsters,  say 
they  weighed  480  pounds,  or  a  little  bit  better,  and  the  same 
crane,  only  a  hump  back  with  it,  block  to  block,  and  just  when 
I  was  going  across,  about  that  far  away  from  me,  down  she 
come,  and  I  turned  around  to  this  assistant  superintendent, 
and  says,  'That's  a  hell  of  a  pile  of  crane  men  you  got.'  'Best 
we  got.  *  The  man  that  was  hurt  gave  the  signal  to  raise.  The 
crane  man  didn't  gig  the  carriers  ahead;  he  simply  pulled  it 
over.  The  erane  man  lifted  over  on  top  of  the  man  after  he 
got  that  signal.  According  to  the  way  I  seen  it,  Rosche  did 
not  have  hold  of  the  hooks  at  the  time  he  gave  the  signal. 
The  way  I  saw,  the  hooks  were  not  hanging  clear;  one  hook 
was  fast.  Lemon  was  not  a  competent  crane  man;  he  was 
incompetent  in  a  hundred  ways.  I  didn't  have  any  trouble 
with  Lemon.  I  called  him  down  and  told  him  what  I  wanted 
him  to  do;  told  him  to  be  careful.  I  called  him  down  because 
sometimes  he  would  pour  the  juice  into  it  and  it  lifted  it  right 
straight  up  and  the  hooks  would  slip,  and  his  brains  wasn't 
on  it;  he  didn't  use  judgment  where  he  was  going  to  land  it; 
he  couldn't  put  it  down  where  I  wanted  it,  the  load,  that  was 
the  trouble.  After  I  educated  him,  I  thought  he  was  going 
to  make  a  good  crane  man,  after  I  talked  to  him  and  told  him 
how  to  do  these  things  he  did  better." 
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Larue,  testifying  as  a  witness  for  defendant,  says  that 
he  is  chief  electrician  at  defendant's  works  and  has  full  say 
over  all  the  cranes  and  crane  men  and  had  about  forty  men 
under  him  and  twenty-two  cranes;  did  not  have  charge  of 
those  cranes  in  the  foundry;  didn't  have  anything  to  do  with 
them.    He  says  further : 

''Lemon  was  employed  by  the  employment  office  and  sent 
to  me  and  I  put  him  to  work  as  a  crane  student  He  is  sup- 
posed to  stay  there  two  weeks  as  crane  student.  The  crane 
student,  no  matter  how  thick  headed  he  may  be,  is  a  crane 
student  really  just  two  weeks,  and  after  two  weeks  have  ex- 
pired he  is  a  crane  man.  He  has  got  to  serve  seventy  days  work 
at  seventeen  cents  an  hour.  He  works  two  weeks  as  a  crane 
student  and  the  rest  of  the  time  he  has  got  to  put  in  as  a 
crane  man  until  the  seventy  days  is  up.  We  require  a  crane 
man  to  work  for  the  balance  of  the  seventy  days,  except  the 
two  weeks,  at  a  student's  wage,  when  he  is  really  a  crane  man. 
Before  putting  crane  men  to  work  the  only  thing  I  tell  them 
is  about  the  principal  parts  of  the  crane,  that  is,  I  tell  them 
about  carrying  loads,  not  to  get  them  too  high  and  not  to 
carry  them  over  the  men's  head.  I  told  Lemon  to  work  slow ; 
it  is  safer. 

Q.  ''The  only  instruction  you  gave  Lemon  was  to  work 
slowly,  was  it! 

A.  "I  told  him  about  the  different  parts  of  the  crane. 
I  did  not  take  him  up  into  the  crane  and  show  him  the  levers. 
I  told  him  about  these  levers,  about  the  work  with  the  crane. 

"I  observed  Lemon's  work  in  operating  a  crane  by  him- 
self. He  was  a  competent  and  careful  crane  man.  The  crane 
man  has  to  tend  to  business  and  watch  what  he  is  doing.  It 
is  his  duty  to  watch  what  he  is  doing  and  where  he  is  going 
and  to  pay  attention  to  the  stuff  he  is  handling  and  the  men 
that  are  about  there  and  that  are  doing  the  work  around  that 
crane.  It  is  his  business  to  watch  the  man  that  has  charge  of 
the  work  and  get  his  signals  and  obey  the  signals  that  he  gets 
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from  the  man  in  charge  of  the  work.  A  crane  man  is  not  a 
student  for  seventy  days ;  he  is  a  student  for  two  weeks  and 
that  is  aU." 

Winegar  testifies  as  to  instructing  Lemon ;  says  that,  from 
his  experience  and  observation  of  crane  students,  Lemon  ap- 
peared to  be  a  competent  and  careful  and  a  proper  man  to 
handle  a  crane,  as  far  as  his  experience  had  gone. 

Sparks  testifies  to  substantially  the  same. 

There  is  other  evidence  on  this  subject.  Some  of  that 
stated  is  qualified  to  some  extent  on  cross-examination,  and 
some  of  it  is  contradicted  by  witnesses  for  defendant.    From 

the  evidence  we  have  set  out,  it  will  be  seen 

2,4.  Mastbb  and 

*"^^tSit  ^'  *'  among  other  things  bearing  on  the  ques- 

ant^-^e^-'^'        ^^^  *®  ^  ^^®  competency  of  Lemon,  there  is 

Show :  die-         evidence  that  prior  to  the  accident  in  ques- 

ordm':^  negii-    ^^^^  there  was  a  disposition  on  the  part  of 

'^^^  Lemon  to  refuse  to  obey  orders,  and  the  jury 

could  have  found  that  he  did  refuse  to  obey  the  foreman's 

signal  to  move  the  crane  and  hooks  north  and  away  from  the 

girder  before  raising  the  hooks.    Under  the  authorities,  this 

is  a  proper  circumstance  to  be  taken  into  account. 

2.  The  court  instructed  the  jury  that  if  deceased  was 
guilty  of  contributory  negligence,  plaintiff  could  not  recover. 
Defendant  offered  an  instruction  to  the  effect  that  if  Lemon 
6  HisTBB  AND  raised  his  tackle  in  obedience  to  a  signal  given 
fffi!it2?y  ^^'  ^y  Bosche,  and  the  hooks  attached  to  the 
negligence.  tackle,  while  being  so  hoisted,-  caught  the 
girder  and  tipped  it  over,  the  jury  must  find  for  the  defend- 
ant. This  was  refused.  There  was  a  conflict  in  the  testi- 
mony as  to  whether  Rosche  did  give  such  a  signal.  But,  under 
the  circumstances  shown,  we  are  of  opinion  that,  even  had 
he  done  so,  it  would  not  have  been  negligent  as  a  matter  of 
law,  but  that  it  was  still  a  question  for  the  jury.  It  does  not 
appear  whether  deceased  saw  Burr  give  Lemon  the  signal  to 
move  the  crane  north  and  away  from  the  girder,  but  deceased 
and  Burr  were  standing  close  together  at  the  time  such  signal 
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was  given,  and  it  farther  appears  from  the  testimony  that  it 
was  the  duty  of  the  crane  man  to  move  the  crane  and  hooks 
away  from  the  girder  before  raising  them.  If  Lemon  had 
obeyed  Burr's  signal,  or  had  performed  his  duty  in  moving 
the  hooks  north,  then  the  giving  of  the  signal  by  Bosche,  if  he 
did  so,  to  raise  the  hooks  would  not  have  been  negligent. 

Without  again  referring  to  the  testimony,  we  are  of 
opinion  that  it  was  a  question  for  the  jury  to  determine 

whether  the  alleged  incompetency  of  Lemon 
shbtant:  was  the  proximate  cause  of  the  injury  to 

proxlmftte 

cauie :  jary        the   deceased.     Ordinarily   it  is  so.   Bruns 

QQMtion.  " 

V.   Co.,   152    Iowa   61,    68;   Fitter   v.    Co,, 
143  Iowa  689,  692. 

The  connection  between  Lemon's  incompetency,  whether 
from  disposition  to  refuse  to  obey  foreman  Burr,  from  igno- 
rance of  the  danger  of  tipping  a  girder  and  the  proper  method 
of  avoiding  such  danger,  or  from  ignorance  of  what  would  be 
a  proper  signal  under  such  circumstances,  is  a  matter  prop- 
erly to  be  considered  by  the  jury,  and  from  these  matters  the 
inference  could  be  drawn  by  the  jury,  if  they  saw  fit,  that  the 
injury  was  caused  by  the  incompetence  of  Lemon,  if  the  jury 
should  so  find  that  he  was  incompetent  Other  matters  of 
minor  importance  have  been  suggested  in  argument,  but  we 
have  noticed  the  points  most  strongly  urged.  For  the  reasons 
given,  we  are  of  opinion  that  the  order  granting  a  new  trial 
ought  to  be,  and  it  is — Affirmed. 


Deemeb,  C.  J.,  Weaver  and  Oatnob  and  Ladd,  JJ., 
concur. 
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The  State  of  Iowa,  AppeUee,  v.  Dorcas  BbazctiJj,  Appellant 


OBmiNAL  LAW:     Mnnter— BzdnslTely  OlrcmnstaiitiAl  Oaai    In- 
1    stmcUoiui — ^Daty  of  Ck>iirt.    When  the  guilt  of  an  accused  depends 
solely  on  eircumstantial  evidence  the  trial  court  should  observe 
the  following  imperative  rules: 

1.  Distinetlj  inform  the  jury  that  the  case  rests  solely  on 
cireumstantial  evidence. 

2.  Distinctly  inform  the  jury  of  the  established  and  approved 
rules  governing  cases  of  exclusive  circumstantial  evidence. 

3.  Give  no  direction  to  the  jury  in  regard  to  ''direct^'  evi- 
dence. 

PBINGIPLE  APPLIED:  1.  The  following  instruction  was 
given  in  an  exclusively  cireumstantial  evidence  case: 

"The  facts  essential  to  establish  the  guilt  of  a  defendant  or 
any  of  such  facts  may  be  shown  by  evidence,  either  direct  or 
circumstantial.  Direct  evidence  is  the  evidence  of  witnesses  to 
a  fact  or  facts  in  issue  of  which  they  have  knowledge  by  means 
of  their  senses.  Circumstantial  evidence  is  that  which  tends  to 
establish  a  fact  or  facts  in  issue  by  proof  of  collateral  facts, 
from  which  it  may  be  reasonably  and  logically  deduced  that  the 
ultimate  fact  or  facts  exist  which  are  thus  sought  to  be  estab- 
lished. In  order,  however,  to  warrant  a  conviction  upoiv  cir- 
eumstantial evidence  alone  the  facts  proved  must  not  only  be 
consistent  with  the  guilt  of  the  accused,  but  they  must  also  be 
inconsistent  with  any  other  rational  theory  of  her  innocence. '^ 

Held  erroneous  because  (1)  it  fails  to  distinctly  inform  the 
jury  that  the  guilt  of  accused  depended  exclusively  on  circum- 
stantial evidence  and  (2)  confuses  direct  testimony  of  a  mere 
collateral  fact  or  circumstance  with  direct  evidence  of  the  guilt 
of  accused. 

2.    It  was  error  to  refuse  the  following: 

"You  are  instructed,  that  where  conviction  of  a  crime  is 
sought  on  circumstantial  evidence,  each  circumstance  necessary 
to  reach  a  conclusion  of  guilt  must  be  fully  and  fairly  proven, 
and,  if  in  considering  any  such  necessary  circumstances  you 
have  a  reasonable  doubt  in  your  mind  as  to  the  evidence  being 
sufficient  to  prove  such  circumstances,  such  doubt  should  be 
solved  in  favor  of  the  defendant,  and  you  should  return  a  ver- 
dict of  not  guilty." 


Jaiu  1915]  Stats  v.  Brazzell.  481 


HOMXOZDB:    BrldMiee— Mothrft— KulUl  fieUtioiis.    Disturbed  mar- 

2  ital  relations  are  relevant  upon  the  question  of  motive  in  homi- 
eide  proeeeutiona. 

PBINGIPLS  APPLIED:  A  wife  on  trial  for  murder  of  her 
husband.  Evidenee  properly  received,  (1)  That  men  might  tes- 
tify that  they  had  'Wisited"  defendant  while  her  husband  was 
away  and  had  paid  her  money  for  something  on  such  occasion, 
and  (2)  that  several  men  were  seen  at  different  times  to  enter 
or  leave  the  house  when  defendant  was  there  alone. 

Evidence  improperly  received:  (1)  That  men  had  entered  the 
alley,  or  were  seen  in  the  yard,  near  defendant's  residence  with- 
out more,  and  (2)  that  defendant  had  been  seen  in  her  own  yard 
in  her  nightdress. 

HOMIOIDE:     Brldence— MotiT« — Otlier   Offenses— Duty   to  Xdmit. 

3  Evidence  tending  to  show  immoral  or  immodest  conduct  or  of- 
fenses other  than  the  one  for  which  accused  is  on  trial  (murder), 
if  admissible  in  a  proper  case  on  the  question  of  motive,  imposes 
the  duty  on  the  court: 

1. ,  To  specifically  confine  such  evidence  to  its  bearing  on  mo- 
tive; and 

2.  To  specifically  tell  the  jury  that  the  defendant's  bad  char- 
acter, if  such  she  had,  was  not  evidence  of  guilt  of  the  offense 
charged  (murder). 

HOMIOIDE:     ETldence— Conduct  of  Persons  Other  Tliaa  Aoensed. 

4  The  rule  of  law  is  yet  unknown  that  justifies  the  reception  in 
evidence,  against  an  accused,  of  the  acts,  conduct,  or  appearance 
of  one  admittedly  innocent  of  any  connection  with  the  crime. 

HOMICIDE:      Brldenee— Soflclency   to    Support    Verdict— Moti^a. 

5  The  state  must  not  rest  alone  on  motive.  In  instant  case  evi- 
dence reviewed  and  held  wholly  insufficient  to  sustain  a  con- 
viction for  murder. 

Appeal  from  Dubuque  District  Court. — ^Hon.  J.  W.  Bjntz- 

INOER,  Judge. 

Tuesday,  January  19,  1915. 

The  defendant  was  indicted  npon  a  charge  of  mnrder  in 

the  first  degree  and  found  guilty  of  murder  in  the  second 

degree.    Her  motion  to  set  aside  the  verdict  and  for  a  new 
Vol.  ie8  Ll— 81 
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trial  having  been  deniisd,  she  appeals.    The  material  facts  are 
stated  in  the  opinion^ — Reversed. 

Fitzpatrick  dk  Frantzen,  for  appellant. 

George  Cosson,  Attorney  (General  and  WUey  8.  BafMn, 
Assistant  Attorney  General,  for  appellee. 

Weaver,  J. — The  appellant  is  charged  with  the  murder 
of  her  husband,  Charles  Brazzell,  at  their  home  in  the  city 
of  Dubuque  on  the  evening  of  January  19, 1914.  There  were 
no  eyewitnesses  of  the  alleged  crime  and  the  principal  cir- 
cumstances relied  upon  by  the  State  to  sustain  the  conviction 
are  indicated  in  the  further  progress  of  this  opinion.  At  the 
time  in  question  the  parties  had  been  married  about  eight 
years.  Appellant  had  been  previously  married  and  was  by 
that  marriage  the  mother  of  two  children,  a  daughter  and  son. 
The  daughter,  having  graduated  from  high  school  and  later 
from  the  State  University,  was  engaged  in  teaching  at  Forest 
City.  During  the  years  after  she  left  her  mother  to  attend 
school  and  up  to  the  death  of  Brazzell  she  returned  to  the 
family  home  from  time  to  time  for  her  vacations.  The  son 
also  had  gone  out  for  himself.  So  far  as  shown,  the  relations 
between  deceased  and  his  step-children  were  reasonably  ami- 
cable and  the  daughter  says  that,  as  far  as  she  had  known,  the 
appellant  and  deceased  lived  in  harmony.  It  appears,  how- 
ever, that  prior  to  the  alleged  killing,  word  had  come  to  the 
appellant  of  improper  and  questionable  relations  between  her 
husband  and  other  women,  that  her  jealousy  was  to  some  ex- 
tent aroused,  and  that  she  had  frequently  complained  of  his 
conduct  in  that  respect.  On  Saturday  evening,  January  17, 
1914,  it  is  said  she  followed  her  husband  to  the  home  of  an- 
other woman  where  a  scene  ensued  in  which  he  struck  appel- 
lant and  she  sought  the  police  to  have  him  and  the  woman 
arrested,  but  no  arrests  were  made.  She  requested  the  police 
to  keep  an  eye  on  her  home  that  night,  expressing  a  fear  that 
on  bis  return,  Brazzell  might  make  her  trouble.    A  policeman 
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complied  with  her  request  but  heard  no  disturbance  about  the 
premises.  Deceased  did  not  work  on  Monday,  January  19th, 
and  whether  he  worked  on  the  preceding  day,  Sunday,  the 
18th,  is  not  clear  from  the  record.  The  house  stands  in  close 
proximity  to  the  residences  of  several  neighbors,  none  of 
whom,  so  far  as  the  testimony  goes,  saw  anything  or  heard  any 
noise  suggestive  of  quarrel  or  strife  between  the  parties  on 
either  Sunday. or  Monday.  On  Saturday  evening,  January 
17th,  the  appellant's  daughter  at  Forest  City  wrote  to  her 
mother  saying  among  other  things  that  while  she  was  still 
busy  with  her  regular  work,  she  was  in  ill  health  and  con- 
templated taking  medical  treatment  and  expressed  a  wish  that 
her  mother  would  make  her  a  visit.  The  letter,  which,  with 
the  enclosing  envelope,  is  in  evidence,  appears  to  have  been 
mailed  at  Forest  City  at  7:30  P.  M.  and  addressed  to  the 
appellant  at  her  proper  street  number  in  Dubuque.  It  was 
delivered  to  appellant  on  Monday  morning,  January  19th. 
Later  in  the  forenoon  appellant  went  to  a  neighboring  coal 
office  and  ordered  a  load  of  coal  to  be  delivered  at  the  home. 
On  the  same  trip  she  called  upon  the  wife  of  a  near  neighbor. 
In  the  course  of  their  conversation  she  related  the  fact  of  the 
trouble  with  her  husband  on  the  preceding  Saturday  even- 
ing but  said  they  had  made  up  and  forgiven  each  other.  At 
the  same  time  she  told  of  receiving  the  letter  from  her  daugh- 
ter and  that  she  was  going  to  Forest  City  to  see  her.  At  six 
o'clock  in  the  evening  she  appeared  again  at  the  home  of  the 
same  neighbor  bringing  her  canary  bird,  asking  that  it  be 
kept  for  her  during  her  absence  and  saying  she  intended  to 
take  the  evening  train  for  Forest  City.  She  further  said  her 
husband  was  willing  she  should  go  and  had  given  her  nine 
dollars  for  that  purpose,  but  added  that  she  did  not  know 
what  '^ Charley  might  have  up  his  sleeve,"  and  asked  them  to 
keep  an  eye  on  the  premises.  After  visiting  some  ten  to  fifteen 
minutes,  appellant  returned  to  her  home  and  about  a  quarter 
to  eight  o'clock  called  at  another  neighbor's,  dressed  and  pre- 
pared for  departure  upon  her  trip  to  Forest  City. 
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She  carried  a  suit  case  and  a  small  package  of  lunch. 
While  waiting  she  opened  the  suit  case  in  the  presence  of 
her  neighbor  and  put  into  it  some  fruit  which  one  of  the  house- 
hold was  sending  to  her  daughter.  A  little  while  before  nine 
o'clock  she  went  out,  accompanied  as  far  as  th^  street  by  the 
neighbor,  who  saw  her  take  the  street  car  going  in  the  direction 
of  the  railway  station  from  which  she  took  the  train  in  the 
direction  of  Forest  City  at  about  9 :30  P.  M.  The  woman  upon 
whom  the  last  call  was  made  testifies  that  appellant  appeared 
natural  and  cheerful  in  manner  and  betrayed  no  nervousness. 

Her  route  was  over  the  Illinois  Central  Railway  to  Iowa 
Falls,  where  she  waited  several  hours  between  trains,  thence 
to  Forest  City  over  the  Rock  Island  Railway,  arriving  at  her 
destination  about  ten  o'clock  A.  M.  Of  what  took  place  at 
Forest  City  we  will  speak  later,  it  being  enough  at  this  point 
to  say  that  she  remained  there  with  her  daughter  until  Friday 
evening,  January  23d,  when  she  returned  to  Dubuque,  taking 
the  same  route  above  described  and  reaching  home  about  six 
o'clock  of  the  afternoon  of  January  24th.  Leaving  the  street 
car  she  walked  to  her  home.  As  she  entered  the  gate  she  was 
seen  by  two  of  the  neighboring  women  already  mentioned, 
who,  after  a  few  words  of  greeting,  proposed  to  make  her  a 
cup  of  coffee,  and  appellant  responded  that  she  would  go  into 
the  house  and  if  Charley  was  not  at  home  or  there  was  noth- 
ing ready  she  would  accept  the  invitation.  The  witnesses  saw 
her  approach  her  own  door  and  they  passed  on  to  their  own 
home.  Appellant  appears  to  have  entered  the  house  through 
a  front  door  opening  into  a  room  known  as  the  parlor.  Cir- 
cumstances indicate  that  she  there  set  down  her  suit  case, 
lighted  a  gas  jet,  removed  her  hat  and  laid  it  on  the  piano. 
The  women  who  had  invited  her  to  refreshments  say  that 
within  a  minute  or  two  after  they  entered  their  rooms  they 
were  followed  by  appellant  apparently  greatly  excited,  moan- 
ing and  wringing  her  hands  and  exclaiming  ''Charley  is 
dead!    Charley  is  dead!" 

Before  taking  up  subsequent  developments  it  may  be  wdl 
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at  this  point  to  note  what  is  shown  as  to  the  last  which  was 
seen  of  Charles  Brazzell  prior  to  the  discovery  of  his  dead 
body  as  just  related.  We  have  already  said  that  he  laid  off 
from  his  regular  employment  that  day  but  how  he  employed 
his  time  does  not  fully  appear.  The  state's  witness  Ball,  who 
knew  deceased  and  was  a  fellow  motorman  on  the  street  rail- 
way, testifies  definitely  to  meeting  and  speaking  with  him  on 
one  of  the  streets  of  Dubuque  at  about  a  quarter  to  six  on  the 
evening  of  January  19th,  from  which  point  deceased  moved 
in  the  direction  of  his  home.  Another  state's  witness  met  him 
earlier  in  the  day.  It  would  seem  certain,  therefore,  that  if 
deceased  was  murdered  at  his  home  on  the  date  in  question 
it  must  have  been  at  some  time  later  than  the  hour  of  six  in 
the  afternoon.  Other  state's  witnesses  living  in  the  vicinity 
never  saw  him  in  life  after  the  occasions  above  mentioned. 
There  is  evidence,  however,  tending  to  show  that  Brazzell  was 
alive  after  Monday,  the  19th  of  January.  One  Wm.  Hos,  a 
member  of  the  family  on  whom  appellant  called  just  before 
leaving  for  Forest  City  and  a  witness  for  the  state,  testifies 
that  he  saw  a  light  in  the  dining  room  and  parlor  of  the  Braz- 
zell house  for  a  considerable  time  on  Tuesday  evening.  Mary 
Hos  says  that  she  saw  the  light  there  on  Tuesday  evening. 
Louis  Hos,  living  in  another  house  near  at  hand,  swears  he  saw 
the  light  and  to  the  best  of  his  memory  it  was  Tuesday  night. 
One  Duertscher,  a  grocer,  testifying  for  the  state,  says  appel- 
lant and  her  husband  traded  with  him  and  that  two  purchases 
were  made  from  him  by  the  family  on  the  week  of  January 
19th,  that  one  was  made  on  Monday  and  the  other  later  in  the 
week,  and  of  this  he  says  that  he  is  '^positively  certain,"  but 
he  is  unable  to  say  by  whom  this  purchase  was  made.  One 
Wundiershied  swears  he  saw  a  man  dressed  in  the  uniform  of 
the  street  railway  sweeping  snow  from  the  porch  of  the  Braz- 
zell house  on  Tuesday  afternoon.  Fred  Lillie,  brother-in-law 
of  the  appellant,  swears  he  saw  deceased  alive  on  the  street  in 
Dubuque  late  in  the  afternoon  of  Tuesday,  that  he  saw  him 
clearly  and  he  was  walking  in  the  direction  of  his  home.    The 
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state's  witness  Ball,  who,  as  we  have  seen,  says  that  he  met 
deceased  a  little  before  six  o'clock  P.  M.  on  Monday,  the  19th, 
also  says  that  he  noticed  that  Brazzell  was  freshly  shaved  and 
the  coroner  who  took  charge  of  the  body  after  it  was  found  says 
the  face  showed  a  short  growth  of  beard,  possibly  the  thirty- 
second  of  an  inch.  Strangely  enough  there  is  no  evidence 
upon  the  subject  whether  he  appeared  for  work  on  Tuesday. 

Resuming  now  the  main  thread  of  the  story  at  the  point 
where  appellant  made  the  outcry  that  her  husband  was  dead, 
it  appears  that  the  alarm  was  at  once  given  and  many  persons 
from  that  vicinity  were  soon  at  the  Brazzell  home.  As  is 
usually  the  case,  under  such  exciting  circumstances,  these 
witnesses  differ  somewhat  concerning  the  details  of  the  situa- 
tion thus  revealed  but  there  is  substantial  agreement  upon 
most  of  the  following  matters. 

The  ground  floor  of  the  house  is  divided  into  four  rooms, 
parlor,  dining-room,  bedroom  and  kitchen.  The  parlor  and 
dining-room  are  in  the  front  part,  each  having  an  outside  en- 
trance and  one  or  more  windows  on  the  street.  The  kitchen 
extends  across  the  back  part  of  the  house.  Back  of  the  parlor 
is  a  bedroom  and  between  the  bedroom  and  kitchen  a  steep 
flight  of  stairs,  two  feet  four  inches  wide,  affords  access  to  the 
rooms  above.  The  landing  at  the  foot  of  the  stairs  is  enclosed 
in  a  small  hallway  or  vestibule  two  feet  four  inches  in  width 
and  three  feet  four  inches  in  length  with  doors  connecting  with 
the  kitchen  on  one  side  and  the  bedroom  on  the  other.  A  door 
opens  between  the  bedroom  and  dining-room  and  another  be- 
tween dining-room  and  kitchen.  There  was  a  bed  or  sleeping 
couch  of  some  kind  in  the  bedroom.  The  dining-room  was 
furnished  with  a  stove,  table,  sewing  machine  and  chairs. 
When,  following  the  alarm,  witnesses  entered  the  building, 
the  gas  jet  was  burning  in  the  parlor.  Appellant's  suit  case 
was  standing  a  little  to  one  side  where  she  apparently  set  it 
down  as  she  lighted  the  gas,  and  her  hat  was  on  top  of  the 
piano.  Passing  into  the  bedroom  the  body  of  Brazzell  was 
found  on  the  floor.     He  was  lying  on  his  back  with  head 
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within  perhaps  two  feet  or  less  of  the  door  opening  into  the 
hallway  at  foot  of  the  stairs  and  his  feet  extended  in  the  direc* 
tion  of  the  center  of  the  room.  Some  of  the  witnesses  think 
his  head  was  in  the  hallway.  The  feet  were  bare  and  he  was 
dressed  only  in  an  nndersuit  and  an  ordinary  pair  of  overalls. 
His  watch  was  on  the  mantel  near  the  stove  in  the  dining- 
room.  His  coat,  shirt  and  vest  hung  on  a  nail  behind  the 
stove.  By  the  side  of  the  stove  and  near  it  were  his  shoes  and 
stockings.  The  table  cover  was  lying  on  top  of  the  sewing 
machine.  On  the  table  were  a  pack  of  cards,  dealt  or  scat- 
tered around,  and  a  bottle  containing  a  remnant  of  whiskey. 
The  table  was  surrounded  by  chairs,  one  on  each  side.  On  the 
table  in  the  kitchen  was  an  empty  beer  bottle  and  several 
empty  glasses.  The  condition  of  the  bed  in  the  room  where 
the  body  was  lying  indicated  that  it  had  been  occupied,  some 
of  the  witnesses  saying  that  it  had  the  appearance  of  having 
been  occupied  by  two  persons. 

On  the  floor  of  the  dining-room  near  the  door  opening 
on  the  porch  were  pieces  of  unopened  mail  where  they  had 
evidently  been  slipped  under  the  door  by  the  letter  carrier. 
In  this  mail  was  a  letter  written  by  the  appellant  from  Forest 
City  directed  to  her  husband,  apprising  him  of  the  time  she 
expected  to  return. 

There  was  a  quantity  of  blood  on  the  floor  of  the  bedroom 
under  and  near  the  head  of  the  deceased.  There  was  no  blood 
on  his  feet.  In  the  blood  near  the  head  was  one  or  two  foot- 
prints, measuring  ten  and  one-half  inches  in  length  and  four 
inches  across  the  ball  and  three  and  three  quarters  inches  at 
the  heeL  The  court  ruled  out  evidence  that  this  track  had 
the  appearance  of  one  made  by  a  man's  overshoes.  Of  the 
existence  of  at  least  one  track  there  seems  to  be  no  doubt.  The 
blood  at  this  point  was  dried  or  frozen  and  the  track  did  not 
appear  to  be  fresh.  There  was  blood  on  the  floor  of  the  hall- 
way and  on  the  stairs  up  to  the  third  step  and  a  blood  spot 
on  the  door  opening  from  the  hallway  into  the  kitchen.  At 
the  top,  the  Gitairs  land  in  a  sleeping  room  and  the  opening 
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or  well  is  not  yarded  by  a  raiL  There  was  a  bed  in  this 
room  on  which  the  covers  were  thrown  back.  There  were  no 
traces  of  blood  found  farther  up  than  the  third  or  fourth 
step  from  the  floor  of  the  hallway.  There  was  no  broken 
furniture  or  other  indications  of  a  struggle  unless  it  be  in 
the  fact  that  one  chair  was  tipped  back  against  the  wall  or 
table  and  a  small  splinter  broken  from  one  of  the  steps  in 
the  stairway.  No  weapon  or  instrument  suggesting  its  possi- 
ble use  in  a  murderous  assault  was  found  anywhere  about 
the  premises. 

The  post-mortem  examination  revealed  injuries  upon  the 
body  as  follows :  A  little  above  and  to  the  front  of  the  left 
ear  the  skull  was  crushed  in  upon  the  brain,  the  bone  around 
this  central  point  being  splintered  with  a  fracture  extending 
therefrom  upward  to  the  top  of  the  head.  The  scalp  was 
not  cut  but  the  flesh  around  the  seat  of  injury  was  bruised. 
The  lower  jaw  bone  on  the  left  side  was  broken  completely 
through  in  two  places.  Here  also  there  was  bruising  but  no 
laceration  of  the  flesh.  The  upper  jaw  bone  on  the  same  side 
was  broken  in  two  with  a  fracture  running  latitudinally  just 
below  the  nose.  At  this  point  there  was  a  woiud  extending 
from  the  surface  under  the  nose  through  the  upper  lip  to  the 
bone.  The  bone  was  so  fractured  as  to  be  easily  moved  by 
the  hand.  There  were  two  cuts  on  the  back  of  the  head,  a 
complete  fracture  of  the  eighth,  ninth,  tenth  and  eleventh 
ribs,  numerous  bruises  about  the  shoulders  and  back  of  the 
neck,  and  practically  the  whole  lower  part  of  the  chest  was 
caved  in.  The  surgeons  also  noted  some  slight  abrasion  of 
the  skin  on  one  shin  and  at  various  other  points  upon  the 
body. 

In  the  opinion  of  the  experts,  unconsciousness  and  death 
from  these  injuries  could  not  have  been  long  delayed  and 
probably  both  took  place  within  an  hour  or  less.  They 
also  expressed  the  view  that  the  infliction  of  the  injuries 
described  required  the  exercise  of  great  force.  Testimony  of 
the  sui^on  conducting  the  autopi^  that  in  his  judgment  the 
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injuries  described  by  him  could  not  have  been  inflicted  by  a 
woman  was  at  first  admitted  but  afterward  stricken  out  by 
the  court  If  not  apparent  from  the  statement  already  made, 
it  should  here  be  said  that  the  deceased  and  appellant  con- 
stituted the  only  members  of  the  family  living  at  home  at  the 
date  of  the  alleged  crime  and  no  other  person  was  living  in 
or  occupying  any  part  of  the  premises. 

We  have  also  omitted  to  say  at  the  proper  place  that  the 
state  offered  the  testimony  of  two  women  who  claim  to  have 
seen  the  appellant  on  a  street  car  on  the  evening  of  January 
19th  and  to  have  noticed  her  nervous  appearance  and  heard 
her  ask  if  a  change  of  cars  was  necessary  in  order  to  reach 
the  Illinois  Central  station*  Another  woman,  proprietor  of 
a  hotel  in  the  city,  testified  that  on  the  evening  of  Monday 
appellant  appeared  at  the  hotel  and  in  a  very  excited  manner 
asked  for  a  room  which  was  refused  her. 

She  fixes  the  time  as  after  nine  o'clock,  and  probably  a 
quarter  after,  and  that  the  caller's  stay  in  the  office  did  not 
exceed  five  minutes.  Neither  of  these  witnesses  had  ever  seen 
or  known  appellant  before  the  night  in  question,  and  did  not 
see  her  again  until  the  trial.  The  description  given  by  these 
witnesses  of  the  woman  they  saw,  her  dress  and  her  baggage, 
corresponds  with  nothing  testified  to  by  any  other  witness  on 
either  side  of  the  case. 

It  appears  without  contradiction  that  appellant  took  a 
car  upon  a  line  with  which  she  was  entirely  familiar,  that  the 
car  so  taken  by  her  was  due  at  the  point  where  she  entered  it, 
at  five  minutes  before  nine  and  that  she  arrived  at  the  station 
in  time  to  take  a  train  leaving  at  about  nine-thirty.  The 
alleged  hotel  incident  appears  to  fit  into  no  theory  of  this 
case  advanced  by  either  party.  Of  other  matters  of  alleged 
fact,  material  to  the  disposition  of  this  appeal,  mention 
thereof  will  be  made  in  connection  with  our  discussion  of 
the  errors  assigned. 

The  exceptions  taken  and  points  argued  by  counsel  are 
entirely  too  numerous  for  us  to  attempt  their  detailed  dis- 
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cussion,  but  haying  reached  the  conclusion  that  a  reversal  of 
the  judgment  below  must  be  ordered  we  shall  confine  our- 
selves to  a  consideration  of  those  features  of  the  record  which 
necessitate  this  result,  making  some  reference  also  to  certain 
questions,  the  decision  of  which  may  be  of  material  importance 
upon  another  trial  should  one  be  had. 

I.  As  will  be  seen  from  the  statement  we  have  made,  the 
state's  case  rests  solely  upon  circumstantial  evidence.    This 

in  itself  is  no  reason  for  setting  aside  a  verdict 

^'  LATr'mSrder :    of  guilty.    Crime,  especially  that  which  is  de- 

circumstan-        libcratcly  planned,  is  ordinarily  done  stealth- 

Ual  cases:  In-  •f    r  r  ^         ^ 

struction:  ily  and  its  unravclmeut  and  conviction  f re- 

duty  of  court. 

quently  depend  upon  proof  of  incriminating 
circumstances  rather  than  upon  the  testimony  of  eye-witnesses. 
But  the  danger  of  being  misled  as  to  the  existence  of  the 
circumstantial  facts  and  the  liability  of  mistake  in  the  infer- 
ences to  be  drawn  from  established  facts  are  such  that  the 
law  has  circumscribed  and  guarded  their  use  by  certain  well 
established  rules  which  courts  are  required  to  observe  in  the 
administration  of  justice.  The  only  instruction  given  the 
jury  by  the  trial  court  bearing  on  this  phase  of  the  case  was 
in  words  as  follows: 


It 


Par.  33.  The  facts  essential  to  establish  the  guilt  of 
a  defendant  or  any  of  such  facts  may  be  shown  by  evidence 
either  direct  or  circumstantial. 

'^Direct  evidence  is  the  evidence  of  witnesses  to  a  fact 
or  facts  in  issue  of  which  they  have  knowledge  by  means  of 
their  senses. 

'^  Circumstantial  evidence  is  that  which  tends  to  estab- 
lish a  fact  or  facts  in  issue  by  proof  of  collateral  facts,  from 
which  it  may  be  reasonably  and  logically  deduced  that  the 
ultimate  fact  or  facts  exist  which  are  thus  sought  to  be 
established.  In  order,  however,  to  warrant  a  conviction  upon 
circumstantial  evidence  alone  the  facts  proved  must  not  only 
be  consistent  with  the  guilt  of  the  accused,  but  they  must 
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also  be  inconsistent  with  any  other  rational  theory  of  her 
innocence." 

In  this  same  connection  appellant  requested  several 
instructions  to  the  jury  of  which  requests  we  quote  the  fol- 
lowing : 

**4.  You  are  instructed,  that  where  conviction  of  a  crime 
is  sought  on  circumstantial  evidence,  each  circumstance  nec- 
essary to  reach  a  conclusion  of  guilt  must  be  fully  and  fairly 
proven,  and,  if  in  considering  any  such  necessary  circum- 
stances you  have  a  reasonable  doubt  in  your  mind  as  to  the 
evidence  being  sufficient  to  prove  such  circumstances,  such 
doubt  should  be  solved  in  favor  of  the  defendant,  and  you 
should  return  a  verdict  of  not  guilty." 

This  proposition  in  other  and  variant  forms  was  repeated 
in  still  other  requests  and  was  in  each  instance  denied.  Nor 
was  the  thought  or  rule  therein  expressed  embodied  in  any 
form  in  the  charge  given  by  the  court  upon  its  own  motion. 

There  was  prejudicial  error  both  in  the  instruction  given 
and  in  the  refusal  of  appellant's  request.  The  instruction 
given  calls  the  attention  of  the  jury  to  the  subject  both  of 
direct  and  circumstantial  evidence  and  undertakes  to  define 
each  phrase.  It  contains  no  suggestion  to  the  jury  that  they 
have  to  consider  the  case  solely  as  one  of  circumstantial  evi- 
dence and  the  jurors  could  hardly  have  avoided  the  con- 
clusion therefrom  that  in  the  opinion  of  the  court,  there  was 
direct  evidence  which  they  were  bound  to  consider.  This 
situation  was  emphasized  by  the  instruction  that  '^  direct  evi- 
dence is  evidence  of  witnesses  to  a  fact  or  facts  in  issue  of 
which  they  have  knowledge  by  means  of  their  senses."  To 
the  apprehension  of  the  average  juror  a  fact  in  issue  is  any 
fact  upon  which  there  is  a  conflict  of  evidence  between  the 
contendiug  parties  and  the  definition  given  would  to  them 
appear  to  include  testimony  bearing  upon  the  existence  or 
nonexistence  of  the  things  relied  upon  as  circumstantial  evi- 
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dence,  as  well  as  testimony  of  eyewitnesses  of  the  alleged 
crime.  Under  such  instruction  the  jury  may  well  have  con- 
fused direct  testimony  of  a  mere  collateral  fact  or  circum- 
stance with  direct  evidence  of  appellant's  guilt.  Hence,  as 
there  was  confessedly  no  direct  evidence  of  the  crime,  the 
jury  should  have  been  clearly  so  informed  and  the  instruc- 
tions should  have  been  confined  to  the  rules  governing  the 
proper  consideration  of  a  case  of  circumstantial  evidence. 
As  it  was,  the  court  did  no  more  than  to  give  a  text  book 
definition  of  circumstantial  evidence  and  tell  the  jury  that 
to  convict  thereon  the  facts  shown  must  not  only  be  consistent 
with  the  theory  of  guilt  but  inconsistent  with  any  rational 
theory  of  innocence.  This  court  has  had  quite  frequent  occa- 
sion to  deal  with  the  question  thus  raised. 

Speaking  of  the  same  point  raised  in  State  v.  Blyden- 
burg,  135  Iowa,  264,  279,  where  it  was  held  error  for  the 
court  to  refuse  an  instruction  substantially  the  same  as  appel- 
lant's  request  No.  4,  and  to  give  an  instruction  like  paragraph 
33  above  quoted,  we  said,  **We  think  the  jury  should  have 
been  distinctly  informed  that  the  state's  case  rested  entirely 
upon  circumstantial  evidence  and  in  such  connection  the 
established  and  approved  rules  governing  cases  of  this  class 
should  have  been  clearly  set  forth."  That  ruling  has  since 
been  repeatedly  followed. 

In  State  v.  Harmann,  135  Iowa  167,  170,  the  refusal  of 
an  instruction  such  as  was  asked  in  this  case  was  held  error. 
The  rule  was  re-stated  in  State  v.  Harris,  153  Iowa  592,  and 
State  V.  Clark,  145  Iowa  731. 

II.    Much  evidence  was  introduced  over  the  appellant's 

objection,  the  apparent  purpose  of  which  was  to  attack  her 

moral  character  and  show  that  she  was  a  person  of  loose 

2    Homicide  •         habits.    Of  these  witnesses,  three  men  of  self- 

tive!"maritoi'     confcssed  dissolutc  character  were  led  to  say 

reiutions.  ^y^^^  ^^^  ^^^^  ^Wisitcd"  the  defendant  at  her 

house  in  the  absence  of  her  husband,  and  had  given  or  paid 
her  something  on  such  occasions.    Neither  was  asked  or  said 
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in  unequivocal  terms  that  he  ever  had  intercourse  with  appel- 
lant, but  from  the  statements  above  referred  to  and  other 
suggestive  collateral  circumstances,  the  state  sought  to 
impress  the  jury  with  a  belief  of  the  appellant's  incontinence, 
though  the  witnesses  who  knew  the  truth  of  the  matter  were 
not  asked  or  required  to  state  it. 

The  writer  is  fully  persuaded  that  such  testimony  was 
not  only  incompetent  but  grossly  unfair  to  the  accused,  but 
other  members  of  the  court  hold  to  the  view  that  the  state  was 
not  required  to  ask  such  witnesses  the  direct  question  as  to 
the  real  nature  of  their  relations  with  the  woman,  but  having 
drawn  out  the  suggestive  circumstances  as  hereinbefore  indi- 
cated, the  prosecutor  could  properly  leave  the  jury  to  draw 
its  own  inferences.  These  remarks  also  apply  to  the  testi- 
mony of  several  women  living  in  the  immediate  vicinity  of 
the  Brazzell  house  concerning  their  alleged  knowledge  that 
several  different  men  were  seen  at  different  times  to  enter 
or  leave  the  house  when  appellant  was  there  alone.  The 
court,  however,  is  united  in  the  view  that  these  witnesses 
were  in  many  respects  allowed  to  go  beyond  the  proper  limits 
of  the  most  liberal  rule  of  evidence  and  to  detail  mere  matters 
of  irrelevant  gossip.  For  example,  one  woman  was  asked 
and  permitted  to  say  she  had  seen  men  enter  an  alley  near 
the  appellant's  residence  but  she  did  not  see  whether  they 
went  to  the  house.  Another  woman  had  seen  a  man  in  the 
dooryard  but  did jiot  see  him  go  in  the  house  and  so  far  as 
developed,  the  appellant  was  not  in  his  company  and  did 
not  meet  or  see  him. 

Still  another  woman  testified  she  saw  the  appellant  at 
a  very  early  hour  in  the  morning  clothed  in  her  nightdress 
and  barefooted  and  with  her  hair  down  her  back  standing 
on  the  sidewalk  at  her  own  gate  silently  watching  her  hus- 
band who  had  just  started  away  to  his  place  of  work.  This 
was  long  before  Brazzell 's  death  and  is  wholly  unaccom- 
panied by  evidence  of  any  kind  tending  to  show  that  appel- 
lant had  any  sinister  purpose  in  going  out  to  the  gate  or  that 
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a  word  was  there  spoken  or  an  act  there  done  by  her  incon- 
sistent with  her  duty  or  loyalty  to  her  husband. 

It  seems  to  have  been  cast  into  the  case  with  other  imma- 
terial matter  to  impress  upon  the  jury  the  idea  that  appellant 
was  not  a  woman  of  fine  sensibilities,  or  was  lacking  in 
womanly  modesty  of  demeanor  and  therefore  more  likely  to 
conceive  and  carry  out  the  fearful  crime  with  which  she  was 
charged*  This  is  so  clearly  opposed  to  the  fundamental 
principle  that  an  accused  person  is  not  to  be  found  guilty  of 
an  offense  charged  by  proving  his  or  her  bad  character  or 
proof  of  other  and  independent  specific  acts  of  a  reprehensi- 
ble kind,  that  we  will  not  take  the  time  to  cite  authorities 
thereon.  The  piling  up  of  irrelevant  testimony  of  this  nature 
with  the  approval  of  the  court  and  against  the  vigorous 
objections  of  counsel  could  not  fail  to  greatly  prejudice  the 
appellant's  case  in  the  minds  of  the  jury,  and  this  is  the 
more  emphatically  true  in  view  of  the  failure  of  the  court  to 
limit  or  restrict  in  any  manner  the  application  or  effect  of 
evidence  tending  to  show  appellant  guilty  of  adultery.  For, 
assuming  the  admissibility  of  such  evidence,  it  is  only  to  be 
considered  for  whatever  it  may  be  worth  as  showing  the  rela- 
tions between  the  husband  and  wife  and  as  bearing  in  some 
degree  upon  the  question  whether  appellant  had  any  disposi- 
tion or  motive  which  might  prompt  her  to  take  her  husband's 
life.  It  is  not  in  itself  evidence  that  she  did  kill  him  and 
in  the  absence  of  other  testimony  fairly  tending  to  show  her 
guilt,  the  showing  of  motive  on  her  part,  however  strong  it 
may  be,  will  not  justify  her  conviction. 

For  this  reason,  the  court  in  admitting  the  evidence 
competent  for  that  purpose,  should  have  made  it  dear  that 
the  testimony  impeaching  the  appellant's  character  for  chas- 
tity was  to  be  considered  solely  upon  the 
'  e^deno^fmo-  question  of  motive  and  that  her  bad  char- 
offeoMs :  duty    acter  was  not  evidence  of  her  guilt  of  murder. 

-  to  limit. 

In  the  absence  of  such  guidance  by  the  court, 
the  jury  is  unlikely  to  make  this  very  essential  discrimination 
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and  is  likely  to  give  undue  weight  to  the  alleged  moral  delin- 
quencies of  the  accused  as  affording  sufficient  ground  upon 
which  to  hold  her  guilty  of  murder. 

III.  The  fact  that  appellant  left  Dubuque  on  the  even- 
ing of  January  19, 1914,  and  went  to  her  daughter  at  Forest 
City  is  conceded.    The  proof  that  the  daughter  had  written 

her  mother  a  letter  in  which  she  suggested  a 
eyidence :  'con-    dcsire  that  the  mother  visit  her  is  direct  and 

duct  of  person  .  .  ,      ,  .  ,  _  , 

other  than  ac-    positive,  and  there  is  no  evidence  whatever 

to  discredit  it  unless  such  conclusion  is  to  be 
drawn  from  the  testimony  of  the  witness  Hunt  who  was  sui>er- 
intendent  of  the  school  at  Forest  City  where  appellant's 
daughter,  Miss  Cushman,  was  teaching.  He  was  called  as  a 
witness  for  the  state  and  over  the  objections  of  the  appellant 
testified  that  on  the  forenoon  of  Tuesday,  January  20th,  the 
appellant,  whom  he  had  not  before  met,  came  to  his  office 
in  the  school  building  and  asked  to  be  directed  to  Miss  Cush- 
man's  room.  The  witness  went  with  her  to  the  door  of  the 
room  and  opened  it.  Miss  Cushman  was  engaged  with  a 
class,  having  her  back  or  side  to  the  door.  From  this  point 
in  the  testimony  the  examination  proceeded  as  follows,  appel- 
lant objecting  to  each  interrogatory: 

''Q.  Now  what  if  an3rthing  did  you  observe  when  you 
brought  this  lady  into  where  Miss  Cushman  was? 

''A.  As  I  opened  the  door  Mrs.  Brazzell  was  on  my 
right  hand  in  the  hall  and  Miss  Cushman,  of  course,  as  the 
door  swung  open,  she  turned  facing  this  lady.  She  turned 
and  looked  at  the  person,  the  lady  looked  at  her.  I  stood 
there  for  her  to  pass  inside  and  she  hesitated  to  go  inside. 
I  stepped  into  the  room  and  said,  'A  lady  would  like  to  see 
you.'  I  stated  that  to  Miss  Cushman  or  words  to  that  effect. 
Miss  Cushman  was  still  looking.  She  neither  smiled  or 
frowned.    (This  last  remark  was  stricken  out  by  the  court.) 

'^Q.    How  long  did  they  look  at  each  otiiert 
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''A.  It  was  long  enough  to  be  noticeable.  I  would  not 
attempt  to  say. 

''Q.    Then  who  spoke  first,  and  what  was  saidf 

''A.  Miss  Cushman — after  a  few  moments  Miss  Cush- 
man  walked  between  me  and  her  mother. 

'^Q.  What  was  the  next  thing  done  either  by  Miss 
Cushman  or  the  other  ladyt 

''A.  Miss  Cushman  spoke  in  a  low  tone  to  the  lady  as 
she  passed  her,  to  step  out  into  the  hall.  She  walked  into 
the  hall.  I  walked  around  them  and  into  the  office  on  the 
other  side.  They  were  in  the  hall  when  I  went  into  the  office. 
I  noticed  they  greeted  each  other  with  a  kiss  when  they  got 
into  the  hall." 

This  witness  was  further  permitted  to  say  that  later  in 
his  presence  at  the  house  where  he  lived  and  Miss  Cushman 
roomed,  the  latter  in  the  presence  of  her  mother  said  in 
substance  that  she  did  not  know  what  she  had  said  in  her 
letter  to  indicate  that  she  was  sick.  The  evidence  which  we 
have  here  quoted,  question  and  answer,  we  are  compelled  to 
hold  incompetent.  It  was  admissible  for  the  state  to  prove 
that  appellant  went  to  Forest  City  and  if  there  was  anything 
in  her  conduct  or  bearing  while  there  having  any  legitimate 
tendency  to  prove  her  guilt  it  was  the  state's  right  to  show 
it  by  this  or  any  other  witness.  But  the  point  of  the  state's 
inquiries  in  this  respect  was  directed  not  so  much  to  the 
conduct,  appearance  and  bearing  of  the  appellant  as  that  of 
her  daughter,  and  because  the  latter,  being  unexpectedly 
interrupted  at  her  class  work  by  the  entrance  of  her  superin- 
tendent announcing  that  the  lady  in  the  hall  wished  to  see 
her,  did  not  instantly  turn  from  her  class  and  hasten  to  the 
hall  but  looked  or  stared  briefly  before  moving  to  meet  her 
visitor,  it  is  gravely  argued  that  this  is  a  suspicious  circum- 
stance adding  weight  to  the  case  against  the  appellant.  Testi- 
mony as  to  the  appearance  of  fear  or  fright  or  surprise  upon 
the  face  of  one  charged  with  a  crime,  his  apparent  nervous- 
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neaSy  or  otherwise,  and  his  conduct  in  general  is  ordinarily 
held  admissible  though  confessedly  among  the  weakest  and 
most  unsatisfactory  kinds  of  evidence  known  to  law,  but  we 
think  the  door  has  never  been  opened  so  wide  as  to  permit 
a  charge  of  crime  against  one  person  to  be  established  by 
proof  of  the  c<mduct  or  the  look  upon  the  face  of  another 
against  whom  there  is  not  the  slightest  ground  to  suspect 
complicity  in  the  offence. 

Miss  Cushman  speaking  for  herself  says  of  the  incident 
connected  with  the  arrival  that  she  was  conducting  a  recita- 
tion when  Mr.  Hunt  opened  the  door  and  said  she  was  wanted. 
Looking  in  that  direction  the  hall  was  dark  or  dimly  lighted 
and  the  woman  standing  there  was  behind,  or  partly  behind, 
Hunt  and  she  didn't  at  first  recognize  the  person  as  her 
mother.  She  then  put  down  her  book,  went  to  the  hall  and 
when  she  passed  through  the  door  she  saw  it  was  her  mother 
and  greeted  her.  Witness  then  took  her  mother  into  the 
recitation  room  until  her  class  was  dismissed  when  she  con- 
ducted her  to  her  own  rooming  place  where  she  stayed  until 
her  return  to  Dubuque. 

Whether  this  story  be  true  or  not  it  is  a  perfectly  natural 
one  and  it  is  not  to  be  impeached  by  the  fact  that  there  was 
a  wait  or  hesitation  ''long  enough  to  be  noticeable"  between 
the  announcement  made  by  the  superintendent  and  her 
response  thereto. 

The  exceptions  taken  to  the  rulings  admitting  this  evi- 
dence must  be  sustained. 

lY.  Many  other  exceptions  have  been  argued  for  the 
appellant.  Some  of  these  are  not  without  merit  but  for  the 
most  part  they  come  within  the  letter  or  spirit  of  the  rules 

we  have  aflSrmed  in  the  preceding  paragraphs 

'  eTidene?' 'snf-    and   do   uot  require   further  consideration. 

^^A  ^er.       Others  are  not  weU  taken.     There  remains, 

diet :    III0tlT6. 

however,  the  imjyortant  question  whether  the 
evidence  on  part  of  the  state  is  sufficient  to  sustain  a  convic- 
tion.    The  proportions  to  which  this  opinion  has  already 

Vol.  168  Ia.— 32 
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grown  and  the  extremely  volaminoas  record  of  a  trial  lasting 
many  days  and  involving  the  testimony  of  nearly  a  hnndred 
witnesses  forbid  any  attempt  on  our  part  to  here  recite  or  even 
to  epitomize  the  facts  or  allied  facts  on  which  the  prosecu- 
tion rests  its  case,  other  than  we  have  already  mentioned,  and 
we  shall  confine  ourselves  chiefly  to  a  statement  of  our  con- 
clusions. We  have  studied  the  record  with  anxious  care  to 
ascertain  all  those  matters  which  may  be  regarded  as  having 
any  legitimate  bearing  upon  the  issues  and  to  find  whether, 
considered  either  severally  or  as  a  whole,  they  constitute  a 
showing  upon  which  a  jury  might  properly  be  pennitted  to 
return  a  verdict  of  guilty  and  we  are  compelled  to  answer 
that  inquiry  in  the  negative  and  hold  that  the  appellant's 
motion  for  a  directed  verdict  should  have  been  sustained. 

This  court  does  not,  of  course,  attempt  to  say  or  find  that 
appellant  is  innocent  of  the  offense  charged  against  her.  That 
is  not  within  our  province.  What  we  do  find  and  hold  is  that 
the  state  failed  to  sustain  its  accusation  by  that  measure  of 
competent  proof  upon  which  a  conviction  can  be  allowed  to 
stand.  It  will  be  admitted  that  the  state  did  have  evidence 
tending  to  show  that  appellant  was  jealous  of  her  husband 's 
attention  to  other  women  and  that  this  had  been  the  source 
of  more  or  less  discord  between  them.  That  this  could  prop- 
erly be  considered  by  the  jury  for  what  it  was  thought  to 
be  worth  as  tending  to  show  motive  on  appellant's  part^  if 
there  be  other  competent  evidence  fairly  tending  to  show  that 
she  killed  her  husband,  must  also  be  admitted,  although  the 
natural  inclination  of  a  jealous  wife  having  murder  in  her 
heart  is  perhaps  to  wreak  vengeance  upon  the  alleged  para- 
mour rather  than  upon  her  spouse.  But  to  be  entitled  to 
demand  a  conviction  at  the  hands  of  the  jury,  the  state,  as 
we  have  before  said,  must  go  further  than  to  show  a  possible 
motive,  or  even  a  combination  of  motive  and  opportunity. 

Motive  is  not  an  element  of  the  crime  of  murder,  nor, 
generally  speaking,  of  any  other  crime,  and  crime  is  no  less 
crime  though  no  motive  whatever  be  shown.    In  other  words. 
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motive  or  lack  of  motive  is  neither  more  nor  less  than  an  evi- 
dentiary fact  having  more  or  less  weight  according  to  the 
other  proved  facts  and  circumstances  with  which  it  may  be 
coupled.  Assuming,  therefore,  that  the  jury  might  have  been 
justified  in  finding  a  possible  or  probable  motive  for  the 
alleged  killing,  the  burden  was  still  upon  the  state,  in  the 
absence  of  direct  evidence  of  the  criminal  act,  to  gather  and 
establish  such  an  array  of  other  relevant  facts  and  circum- 
stances so  consistently  pointing  to  the  conclusion  of  the  guilt 
of  the  accused  and  so  inconsistent  with  any  rational  theory 
of  her  innocence  that  the  impartial  mind  paying  no  heed  to 
popular  clamor  or  other  extrinsic  influences  may  thereby  be 
convinced  beyond  a  reasonable  doubt  of  the  truth  of  the 
charge  made  against  her.  In  this  we  think  the  prosecution 
has  clearly  failed.  Its  own  witnesses  account  for  the  exist- 
ence in  life  of  Charles  Brazzell  up  to  such  an  hour  of  the 
evening  of  January  19th  and  for  appellant's  whereabouts 
during  so  much  of  that  evening  before  her  departure  for 
Forest  City  that  it  seems  quite  impossible  that  this  woman 
should  have  had  opportunity  to  assault  and  kill  her  husband, 
a  stalwart  man  six  feet  in  height,  and  in  the  prime  of  life, 
beating  and  mangling  him  in  the  most  shocking  manner,  to 
then  proceed  to  effectually  conceal  or  dispose  of  the  weapon 
or  weapons  employed  in  accomplishing  the  murderous  deed, 
to  remove  from  her  person  and  clothing  all  the  incriminating 
marks  and  signs,  if  any,  which  might  afford  a  clue  to  her 
guilt,  to  cunningly  arrange  the  furniture,  clothing  and  other 
things  in  the  bedroom,  dining-room  and  kitchen  in  a  manner 
to  create  the  impression  that  a  drinking  and  card  playing 
bout  in  which  several  persons  participated  had  preceded  the 
death  of  the  deceased,  to  dress  and  prepare  herself  for  her 
intended  journey  and  to  appear  at  her  neighbor's  house  ready 
for  her  trip  to  Forest  City  with  no  indication  of  excitement 
or  nervousness.  If  not  incredible  the  theory  is  at  least  so 
extraordinary  that  to  permit  its  acceptance  by  the  jury  the 
state  must  be  held  to  the  duty  of  sustaining  it  by  something 
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more  than  mere  suspicion.  Horeover,  sereral  of  the  state's 
witnesses  testify  to  facts  strongly  tending  to  show  that  Braz- 
zell was  alive  in  Dnbuqae  on  Tuesday  when  confessedly  appel- 
lant was  some  two  hundred  miles  distant. 

Indeed,  it  may  well  be  said  that  the  evidence  on  the  part 
of  the  state  taken  as  a  whole  is  just  as  consistent  with  the 
theory  that  Brazzell  met  his  death  on  Tuesday  night  as  it  is 
with  the  theory  of  his  murder  on  Monday  night.  Indeed,  the 
only  evidence  relied  upon  to  show  that  his  death  occurred  on 
Monday  rather  than  Tuesday  is  the  negative  evidence  of  sev- 
eral of  the  neighbors  that  they  saw  nothing  of  him  about  the 
premises  or  about  town  on  the  day  last  mentioned. 

Counsel  for  the  state  call  our  attention  to  various  alleged 
incidents  in  the  conduct  of  appellant  after  the  death  of  her 
husband  as  indicating  a  consciousness  of  guilt.  In  some 
respects  these  criticisms  are  not  borne  out  by  the  record  and 
none  of  them  is  in  any  wise  inconsistent  with  her  entire  inno- 
cence. 

It  may  be  suggested  that  the  state  is  not  conclusively 
bound  by  the  testimony  of  its  own  witnesses  and  this  is  to 
a  certain  extent  true,  for  it  may,  if  it  can,  show  by  other 
evidence  that  a  given  fact  is  other  or  different  than  its  wit- 
ness has  stated.  It  cannot,  however,  impeach  the  character 
or  credibility  of  a  witness  whom  it  has  itself  produced  and 
examined. 

We  think  it  unnecessary  to  pursue  the  discussion  further. 

It  is  proper  in  conclusion  to  say  that  while  courts  and 
public  prosecutors  are  in  duty  bound  to  exercise  vigilant  care 
to  enforce  all  laws  against  crime  and  see  to  it  that  penalties 
for  public  offenses  are  not  evaded  upon  trivial  or  unsubstan- 
tial grounds,  it  is  of  no  less  importance  that  the  individual 
citizen  shall  not  be  held  to  have  forfeited  life  or  liberty  except 
upon  due  trial  under  the  regulations  and  safeguards  which 
the  law  has  provided.  In  times  of  public  excitement,  and 
especially  where  the  alleged  crime  is  involved  in  mystery,  it  is 
not  always  easy  to  keep  the  scales  evenly  balanced  or  to 
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exclude  from  the  minds  of  jurors  all  the  influences  which 
pervade  the  atmosphere  in  which  a  trial  is  held  but  in  so  far 
as  the  court  can  counteract  these  tendencies  by  excluding 
from  the  record  all  improper  testimony  and  by  carefully 
directing  the  jury  concerning  its  duties,  it  should  be  unhesi- 
tatingly done  and  if  in  spite  of  such  careful  supervision  a 
verdict  is  returned  which  is  not  fairly  supported  by  the  evi- 
dence it  should  be  set  aside. 

For  the  reasons  stated  the  judgment  below  is  reversed 
and  cause  remanded  for  new  trial.  This  order  for  a  new  trial 
is  made  in  order  that  the  prosecution  shall  not  be  prejudiced 
in  the  event  it  has  new  or  additional  evidence  upon  which  a 
conviction  may  reasonably  be  expected,  but  in  the  absence  of 
such  condition  we  are  of  the  opinion  the  case  should  be  dis- 
missed.— Reversed. 

Deemeb^  C.  J.,  Ladd,  Evans,  Preston  and  Qatnor,  JJ., 
concur. 


The  Commercial  National  Bank  op  Council  Bluffs,  Iowa, 
et  al.,  Appellees,  v.  Board  of  Supervisors  et  al.,  Appel- 
lants. 

TAXATION:    lUdgal  Taxes-— Becovery— Duty  of  SnpervlBors.    It  is 

1  the  duty  of  the  board  of  Biix>ervi8or8,  whenever  taxes  have  been 
illegaUy  exacted,  to  direct  the  county  treasurer  to  repay  the 
same.  (Sec.  1417,  Code.)  So  held  where  the  county  had  levied 
and  collected  taxes,  under  an  unconstitutional  statute,  on  shares 
of  stock  in  a  national  bank. 

ICANDAMUB:     Befnnd  of  Taxes— Dnty  of  Boards  of  Snpervlson. 

2  Mandamus  is  the  proper  remedy  to  enforce  the  duty  imposed  by 
law  on  boards  of  supervisors  to  direct  the  county  treasurer  to 
refund  taxes  iUegally  exacted  or  paid. 

TAXATION:    megal  Tax— Voluntary  Payment — ^Dnty  to  Bepay.    The 

3  duty  of  the  board  of  supervisors  to  order  the  return  of  a  tax 
exacted  under  an  unconstitutional  statute  is  none  the  less  a  duty 
because  the  tax  was  voluntarily  paid.    (Sec.  1417,  Code.) 
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TAZATIOK:    Illegal  Tax— PaynMnt— fiacoTory.    Though  aome  yean 

4  may  have  elapsed  before  a  statute  under  which  taxes  had  been 
exacted  was  declared  illegal,  yet  the  exaction  was  illegal  from 
the  beginning.  That  which  was  originally  void  does  not  by 
lapse   of   time   become   valid. 

TAXATIOK:     Illegal  Tax— Duty  to  Setuxn— Beflnements  to  AtoUL 

5  When  the  public  has  exacted  money  "as  taxes"  it  will  not  be 
permitted,  when  the  illegality  is  declared,  to  indulge  in  the 
quibble  that  such  money  was  not  "taxes,"  in  order  to  escape 
a  plain,  mandatory  duty  to  return  the  same.    (Sec.  1417,  Code.) 

TAZATIOK:    lUegal  Tax— Duty  to  Repay— Mistake  of  Law.    The 

6  *  *  mistake "  of  a  taxpayer  in  supposing  that  the  law  under  which 
a  tax  was  exacted  was  legal  lessens  not  the  duty  of  the  board  of 
supervisors  to  return  the  illegal  exaction  to  him. 

TAXATIOK:     lastfng  Proparty-— Illegal  Tax— Bacoyary.    The  tax- 

7  payer  from  whom  a  tax  has  been  exacted  under  an  invalid  law 
is  not  estopped  to  demand  the  return  of  the  same  because  he 
listed  the  property  with  the  assessor. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  Thomas 

Arthur,  Judge. 

Friday,  January  22,  1915. 

Action  in  mandamus  to  compel  the  board  of  supernsors 
to  direct  the  treasurer  to  refund  certain  taxes  alleged  to  have 
been  illegally  exacted.  The  relief  prayed  was  granted.  The 
defendants  appeal. — Affirmed, 

Reed  dk  Robertson,  for  appellees. 

Fra/nk  J.  Ca/pell,  County  Attorney,  P.  E.  Stuart,  City 
Attorney,  Oeorge  Cosson,  Attorney  General,  C.  A.  RoVbins, 
Assistant  Attorney  General,  for  appellants. 

Ladd,  J. — Plaintiff,  as  its  name  indicates,  is  a  national 
banking  association  and  sues  for  itself  and  in  behalf  of  its 
stockholders.  The  stockholders  also  are  made  party  plaintiffs. 
The  shares  of  stock  were  regularly  assessed  under  See.  1322 
of  the  Code  in  each  of  four  successive  years  beginning 
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with  1907  and  taxes  levied  thereon  and  paid  by  the  bank.  On 
January  19,  1911,  the  statute  mentioned  was  declared  invalid 
for  that  it  was  in  violation  of  Sec.  5219  of  the  revised  statutes 
of  the  United  States  prohibiting  any  discrimination  in  favor 
of  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state,  which  comes  in  competition  with  the  business  of 
national  banks.  First  Naiianal  Bank  of  EstherviUe  v.  City 
CouncU  of  EstherviUe,  150  Iowa  95.  In  virtue  of  this  decision, 
neither  the  shares  nor  the  capital  of  national  banks  were 
assessable  under  the  laws  of  this  state.  On  May  9,  1912,  and 
after  the  taxes  had  been  distributed  to  the  several  funds  for 
which  collected,  the  plaintiff  bank  for  itself  and  stockholders 
made  a  written  demand  upon  the  board  of  supervisors  to 
direct  the  county  treasurer  to  refund  the  several  sums  exacted 
and  collected  by  him  as  taxes  levied  as  aforesaid  on  the  shares 
of  capital  stock ;  and  as  such  demand  was  ejected,  this  suit 
in  mandamus  was  begun  to  compel  the  said  board  to  so 
direct  the  treasurer.  Plaintiff  relies  on  Sec.  1417  of  the  Code, 
providing  that  ''The  board  of  supervisors  shall  direct  the 
treasurer  to  refund  to  the  taxpayer  any  tax  or  portion  thereof 
found  to  have  been  erroneously  or  illegally  exacted  or  paid 
with  all  interest  and  costs  actually  paid  thereon." 

The  defendant  resisted  on  several  grounds  which  will 
appear  as  we  proceed. 

I.  The  manifest  design  of  this  statute  is  that  the  board 
of  supervisors  first  ascertain  whether  the  taxpayer  is  entitled 
to  be  reimbursed  for  taxes  illegally  or  erroneously  exacted  and 

if  so,  that  the  treasurer  be  directed  to  repay 

*  uiegai  taxes:     the  same  from  the  several  funds  to  which 

dpty  of  super-    these  have  passed.    Such  was  the  mterpreta- 

tion  given  in  Iowa  By.  Land  Co,  v.  Woodhury 
Co.,  64  Iowa  212,  where  recovery  against  the  county  was 
denied,  and  this  decision  was  followed  in  Everly  v.  Jasper 
County,  72  Iowa  149.  It  is  the  duty  of  the  treasurer  only  to 
repay  from  the  particular  funds  into  which  the  taxes  have 
gone  andy  when  necessaiy,  to  ascertain  by  computation  the 
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amoQiit  to  be  taken  from  eack  Digtrict  Township  of  Spencer 
V.  District  Township  of  Biverton,  56  Iowa  85.  The  result 
attained  is  the  restoration  of  the  moneys  illegally  or  erron- 
eously paid  by  the  taxpayer,  and  each  fond  eontinnes  as 
though  these  had  never  been  collected.    The  remedy  is  perfect. 

II.  The  duty  of  the  board  of  supervisors  is  equally 
explicit.    Having  ascertained  that  the  taxes  have  been  illegally 
or  erroneously  exacted  or  paid,  the  statute  prescribes  pre- 
cisely what  shall  be  done,  i.  e.,  the  board  diall 

refund  of  '       direct  the  treasurer  to  refund  them  to  the  tax- 
taxes  :  duty  of  oi     ,  •■       •  •  » 

boards  of  payer.    Such  an  order  is  essential  to  repay- 

supervlsors.  "^   *'  .      t 

ment  by  the  treasurer  and  to  enter  it,  in  a 
proper  case,  is  the  mandatory  duty  of  the  board  of  super- 
visors. That  there  is  no  adequate  remedy  at  law  sufficiently 
appears  from  the  cases  cited  and  as  the  contention  is  that 
the  board  of  supervisors  omitted  a  duty  the  performance  of 
which  the  law  enjoins,  mandamus  is  the  proper  remedy.  Sec- 
tion 4341,  et  seq.y  Code;  Everly  v.  Jasper  Co.,  supra;  See 
Beecher  v.  County  of  Clay,  52  Iowa  140;  The  Dubuque  dk 
8.  C.  By.  Co.  V.  Board  of  Supervisors,  40  Iowa  16. 

III.  The  taxes  were  voluntarily  paid  as  contended,  but 

this  furnishes  no  objection  to  refunding  under 

8    Taxation  * 

illegal  tax:       this  Statute.    Lauman  v.  Des  Moines  Co.,  29 

Yoluntary  pay- 
ment: duty  to    Iowa  310;  Bichards  v.  WapeUo  Co.,  48  Iowa 

507 ;  Isbell  V.  Crawford  Co.,  40  Iowa  102. 
Nor  is  there  anything  in  the  argument  that  the  decision 
declaring  the  taxing  statute  invalid  should  not  operate  retroac- 
tively.   The  statute  was  as  vulnerable  when  enacted  as  when 
4   Taxation  •         denounced  as  void  in  The  First  National  Bank 
piymint?  re-     ^f  EstherviUe  V.  City  CouncU  of  EsthervHie, 
covery.  supra,  and  nothing  can  be  found  in  St€^e  v. 

O'Neill,  147  Iowa  513,  to  the  contrary.  That  the  statute, 
though  at  all  times  void,  had  been  unassailed  up  to  that  time 
does  not  render  the  previous  exactions  any  the  less  illegal, 
but  may  excuse  the  plaintiff  in  acquiescing  therein. 

The  suggestion  that  the  moneys  paid  ought  not  to  be 
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regarded  as  taxes  withiB  the  meaning  of  the  statute  is  with- 
out merit.     They  were  levied  and  eoUeeted  through  the 
6   Taxation  •         exercise  of  the  taxing  power  of  the  state  and 
ditrto^rl'       ^  ^  ^^"^  generally  as  other  taxes.    They 
me?tk  u?°^      ^^^  P^^  ^  ^^^  ^^^  ^  ^^^^  ^^^  because 
avoid.  illegaUy  exacted  moneys  so  paid  are  not  con- 

templated as  ''taxes''  in  the  statute  quoted  would  involve  a 
refinement  of  reasoning  not  to  be  indulged  in.  In  referring 
to  taxes  as  illegally  exacted,  refer^ice  necessarily  is  had  to 
those  which  ought  not  to  have  been  collected.  Kehe  v.  Black 
Hawk  Co.,  125  Iowa  549,  relied  on,  contains  nothing  to  the 
contrary,  especially  as  there  was  no  assessment  of  property 
in  that  case.    The  point  is  not  well  taken. 

IV.  Counsel  argue  that  inasmuch  as  the  taxes  were  paid 
under  mistake  of  law,  the  suit  cannot  be  maintained.  That 
this  is  the  general  rule  goes  without  saying.    Ahlera  v.  CUy 

of  EsthervUle,  130  Iowa  272.    But  Sec.  1417 
'  uiegm  tax':        of  the  Code  heretofore  quoted  expressly  de- 

duty   to   FG- 

w :  mis-  dares  that  if  illegally  or  erroneously  exacted 

or  paid,  the  treasurer  shall  be  directed  to 
refund.  Surely  if  the  assessment  of  the  property  and  levy 
of  taxes  thereon  was  contrary  to  law,  because  not  authorized 
by  a  vi&lid  statute,  the  exaction  of  the  taxes  so  levied  would 
be  illegal,  and  so  regardless  of  the  view  thereof  entertained 
by  public  officers. 

In  Dubuque  dc  8.  C.  Ry.  Co.  v.  Board  of  Supervison, 
40  Iowa  16,  the  taxes  sought  to  be  refunded  had  been 
properly  levied  but  the  plaintiff  had  paid  them  under  the 
mistaken  belief  that  it  had  title  to  the  property  taxed  when 
in  fact  it  belonged  to  another.  In  denying  relief,  the  court, 
after  saying  that  recovery  might  not  be  had  but  for  Sec.  762 
of  the  Revision,  continued:  ''This  section  does  not  contem- 
plate an  error  of  judgment  as  to  the  law  respecting  the  title 
to  the  land,  committed  by  the  taxpayer.  It  was  not  intended 
to  protect  him  against  errors  or  mistakes  of  law  committed  by 
himself  but  against  errors  and  illegalities  committed  by  the 
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officers  of  the  law  to  whom  is  entrusted  the  duties  of  assessing, 
levying  and  collecting  taxes/' 

In  Kehe  v.  Black  Hckivk  County,  125  Iowa  549,  the  amount 
for  which  Eehe  would  have  been  liable  for  taxes  had  he  not 
withheld  his  property  from  taxation  was  settled  by  him  with 
the  tax  ferret  and  paid  to  the  county  treasurer  without  an 
assessment  having  been  made,  and  it  was  held  that  though  the 
statute  of  limitations  had  run  against  a  portion  of  it  and 
payment  might  not  have  been  enforced,  still  as  payment  was 
through  no  fault  of  the  officers,  but  owing  to  an  error  on 
his  part,  the  statute  afforded  him  no  relief.  The  precise  point 
was  decided  in  Lauman  v.  Board  of  Supervisors,  29  Iowa  310, 
where  the  court  held  that  taxes  paid  on  shares  of  the  capital 
stock  of  a  national  bank  should  be  refunded  under  Sec.  762 
of  the  Revision,  in  substance  like  the  present  statute,  a  pre- 
vious decision,  Hubbard  v.  Board  of  Supervisors,  23  Iowa  130, 
having  declared  statutes  taxing  the  same  invalid  because 
inconsistent  with  provisions  of  the  National  Banking  Act. 
The  mistake  of  law  which  will  not  sustain  an  order  for  relief 
is  that  of  plaintiff  alone;  the  illegality  or  error  which  will 
sustain  such  relief  must  be  that  of  the  taxing  officers ;  and  if 
what  they  do  appears  to  be  illegal  or  erroneous,  the  statute 
in  the  plainest  terms  requires  the  board  of  supervisors  to 

I  refund  taxes  exacted  or  paid  by  reason  thereof.  The  collection 
or  receipt  of  taxes  on  property  which  the  law  did  not  subject 
to  taxation  was  illegal  and  such  as  the  statute  quoted  con- 
templates shall  be  refunded. 

y.  Counsel  contend  that  because  of  having  listed  the  bank 
stock  with  and  furnishing  the  assessor  the  information  exacted 
by  Sec.  1322  of  the  Code  without  objection,  the  plaintiff  is 
T.  Taxation-  estopped  from  asserting  the  illegalily  of  the 
em\^\Sltti  *"^  subsequently  paid.  That  such  is  the 
tax :  recovery.  j^|g  where  the  owner  voluntarily  lists  taxable 
property  for  assessment  and  taxation  appears  from  Slimmer 
V.  Chickasaw  County,  140  Iowa  448.  But  such  a  submission 
of  property  not  taxable  confers  no  authority  on  the  taxing 
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officers  to  assess  or  levy  a  tax  thereon,  and  being  without 
authority  so  to  do,  the  taxpayer  cannot  be  estopped  by  such 
listing  from  asserting  such  want  of  authority  or  the  illegality 
of  taxes  levied  and  collected  thereon.  In  such  a  case,  the 
taxing  officers  cannot  be  said  to  have  been  miided  by  what  the 
taxpayer  may  have  done,  for  they  are  chargeable  with  knowl- 
edge of  the  law  and  must  be  assumed  to  have  been  aware  of 
the  invalidity  of  the  taxing  statuite.  As  a  fact,  however,  all 
were  laboring  under  a  misapprehension  in  construing  the 
statute  as  valid,  else  the  riiares  of  stock  would  noi  have  been 
assessed,  and  this  statute  affords  a  remedy  to  those  who  aid 
the  assessor  and  promptly  meet  the  apparent  demands  of  the 
public  by  providing  for  refunding  them  if  afterwards  they 
are  found  to  have  been  illegal. 

We  are  of  opinion  that  as  the  property  was  not  taxable 
the  doctrine  of  estoppel  ought  not  to  be  applied.  The  decree 
has  our  approval  and  is — Affirmed. 


Deemer,  C.  J.,  Gaynor  and  Salingeb,  JJ.,  concur. 


Nellie  H.  Hanan,  Plaintiff,  Appellee,  v.  W.  J.  Mbssenqeb 

et  al..  Defendants,  Appellants. 

JUBIBS:  Bight  to  Jury  Trial — Simple  Action  for  IConoy.  An  aetion 
to  recover  a  money  jadgment,  unaccompanied  by  any  equitable 
issue,  has  no  place  on  the  equity  side  of  the  calendar.  The  de- 
fendant has  an  unqualified  right  to  jury  trial. 

Appeal  from  Odivein  Superior  Court. — Hon.  B.  J.  0 'Conner, 

Judge. 

Pbtoat,  January  22, 1915. 

This  is  a  law  action  brought  on  the  equity  side  of  the 
calendar.  Motion  to  transfer  to  the  law  calendar  overruled 
and  defendants  appeal. — Reversed. 

Cook  &  Cook,  for  appellants. 

W.  B.  IngersoU,  for  appellee. 
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Gaynob,  J. — On  January  31,  1913,  the  plaintiff  filed  the 
following  petition : 

**That  on  the '28th  day  of  January,  1911,  the  defendants 
were  the  owners  in  fee  simple  of  the  following  described  real 
estate  situated  in  Buchanan  County,  Iowa,  to  wit :  The  North- 
east quarter  (y^)  of  the  Northeast  quarter  (l^)  of  Section 
three  (3)  Township  eighty-nine  (89),  North,  Range  nine  (9) 
west  of  the  Fifth  P.  M. 

''That  on  or  about  the  28th  day  of  January,  1911,  the 
said  defendants  listed  said  real  estate  for  sale  with  the  real 
estate  firm  of  Smith  Brothers  in  the  City  of  Oelwein  in 
Fayette  County,  Iowa,  for  sale. 

''That  at  the  time  the  said  defendants  listed  said  real 
estate  for  sale  with  the  said  firm  of  Smith  Bros.,  as  above 
stated,  they  represented  to  the  said  firm  of  Smith  Bros,  that 
said  tract  of  land  above  described  contained  forty-seven  and 
ninety-five  one  hundredths  acres. 

"That  the  said  firm  of  Smith  Bros,  while  acting  as  the 
agents  of  said  defendants  priced  the  above  described  tract  of 
land  at  the  sum  of  one  hundred  and  fifteen  ($115.00)  per 
acre  to  plaintiff,  and  that  thereafter  during  the  said  year, 
1911,  took  this  plaintiff  to  see  said  land  and  view  the  same, 
and  that  at  this  time  the  said  defendants  represented  to  this 
plaintiff  that  there  were  forty-seven  and  ninety-five  one- 
hundredths  acres  of  land  in  said  tract  contained. 

"And  that  thereafter  during  the  year  1911,  this  plaintiff 
entered  into  a  written  contract  with  the  defendants,  whereby 
and  wherein  plaintiff  contracted  to  take  said  above  described 
land  of  and  from  the  defendants  for  the  sum  of  one  hundred 
and  fifteen  dollars  per  acre,  which  contract  was  in  writing, 
but  plaintiff  is  unable  to  attach  a  copy  of  the  same  to  this 
petition  for  the  reason  that  she  has  lost  the  same. 

"That  on  or  about  the  11th  day  of  December,  1911,  the 
plaintiff  relying  upon  the  representations  made  by  the  defend- 
ants, that  there  was  forty-seven  and  ninety-five  one  bun- 
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dredths  acres  of  land  in  the  northeast  quarter  of  the  northeast 
quarter  of  Section  three,  Township  eighty-nine,  North,  Range 
Nine  West  of  the  Fifth  P.  M.  in  Buchanan  County,  Iowa, 
contained,  purchased  of  and  from  said  defendants  said  tract 
of  land  at  the  agreed  price  of  one  hundred  and  fifteen  dollars 
per  acre,  and  said  defendants  paid  therefor  the  sum  of  fifty- 
five  hundred  and  fourteen  dollars  and  twenty-five  cents. 

' '  That  said  tract  of  land  did  not  contain  forty-seven  and 
ninety-five  one  hundredths  acres  of  land,  the  number  of  acres 
of  land  which  defendants  represented  to  plaintiff  that  it  did 
contain,  and  which  number  of  acres  defendants  did  sell  to  this 
plaintiff  at  the  agreed  price  of  one  hundred  and  fifteen  dollars 
per  acre,  and  for  which  they  received  payment  therefor  from 
this  plaintiff ;  but  only  contained  thirty-nine  and  twenty-three 
one  hundredths  acres  and  no  more,  being  thereby  eight  and 
seventy-two  one  hundredths  acres  short  the  number  of  acres 
which  the  said  defendants  represented  to  plaintiff  that  it  did 
contain,  and  for  whiob  plaintiff  has  paid  tc  the  defendants 
the  sum  of  one  thousand  and  two  dollars  and  eighty  cents,  in 
excess  of  what  she  would  have  paid  had  she  known  the  true 
number  of  acres  in  said  tract  contained. 

''That  by  reason  of  the  misrepresentation  made  by  said 
defendants  to  plaintiff  as  to  the  number  of  acres  which  said 
tract  contained,  the  said  defendants  have  dbtained  from  this 
plaintiff  the  sum  of  one  thousand  two  dollars  and  eighty  cents, 
which  they  were  not  entitled  to,  and  which  should  be  repaid 
to  this  plaintiff,  which  sum  is'now  due  and  owing  this  plaintiff, 
together  with  six  per  cent  interest  thereon  from  the  11th  day 
of  December,  1911. 

''Wherefore  plaintiff  demands  judgment  against  the 
defendants  for  the  sum  of  one  thousand  and  two  dollars  and 
eighty  cents,  with  interest  at  the  rate  of  six  per  cent  per 
annum  from  the  11th  day  of  December,  1911,  together  with 
costs  of  suit,  and  for  such  other  and  further  relief  as  may  be 
just  and  equitable  in  the  premises." 

Thereafter,  the  def endantsr  appeared  by  their  attorneys, 
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Cook  ft  Cook,  and  moved  to  transfer  the  cause  to  the  law  side 
of  the  calendar  for  triaL  This  motion  was  by  the  court  over- 
ruled, and  the  defendants  excepted.  Thereupon,  the  cause 
was  tried  as  an  action  in  equity  over  the  objection  of  de- 
fendants. At  the  conclusion  of  the  testimony,  the  court 
entered  judgment  against  the  defendants  for  $1,091.85  and 
$20.85  CQfsts  with  interest  upon  the  judgment  at  6%  from 
June  4^  1913,  to  all  of  which  the  defendants  except. 

This  is  a  simple  action  to  recover  a  money  judgment  based 
upon  misrepresentations  as  to  the  number  of  acres  in  a  certain 
tract  of  hind  sold  by  the  defendants  to  the  plaintiff.    There 

is  no  allegation  of  mistake,  there  is  no  claim 
to  a  jfiry  of  ri^t  to  rescind  the  contract;  in  fact,  no 

trial :  slnplB 

action  for         equitable  issue  presented.     The  defendants 

money.  ^  -^ 

are  entitled  to  a  jury  trial  upon  the  issues 
presented.  The  court  erred  in  overruling  the  defendants' 
motion  to  transfer  to  the  law  side  of  the  calendar  for  trial, 
thereby  denying  to  the  defendants  the  right  of  trial  by  jury. 
The  case  must  be  reversed  on  account  of  this  ruling.  It  can- 
not be  tried  de  novo  here,  therefore  it  is  improper  for  us  to 
enter  upon  a  discussion  of  the  evidence.  There  must  be 
another  trial  before  a  jury  if  defendants  demand  it  This 
ease  is  ruled  by  Watson  v.  Bartholomew,  106  Iowa  576. 

The  case  is  reversed  and  remanded,  with  instructions  to 
sustain  the  motion  and  transfer  the  case  to  the  law  side  of  the 
calendar  for  trial. — Reversed. 

Deemer,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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In  re  Estate  of  John  Peterson,  Deceased. 

TAXATION:      OoUatena    Inliorltaiice    Tax— Treaty— ''Goods    and 

1  BffoctB' ' — ^Woida  and  PtmuMB^  ' '  Goods  and  eif eets ' '  inelude  real 
estate  within  the  meaning  of  the  treat/  between  the  United 
States  and  Sweden  which  provides  that  ''the  subjects  of  the  con- 
tracting parties  in  the  respective  states  may  freely  dispose  of 
their  goods  and  elfectSy  etc.,''  the  original  of  the  treaty  being  in 
the  French  language  and  the  French  term  for  "goods  and  eifects" 
including  real  property. 

TAXATIOK:    Ck>llateral  Inlierltance  Tax— Treaty — '  'Droit  de  Detrac- 

2  tton" — ^Worda  and  Vhnam.  **Droit  de  detraetUm*'  is  an  inter- 
national law  term  and  means  a  tax  levied  upon  the  removal  from 
one  country  to  another  country  of  property  acquired  by  succes- 
sion or  testamentary  disposition.  The  term  has  no  reference  to 
succession  or  inheritance  taxes. 

TAXATION:     Collateral  Inheritance  Tax— Treatiea— Umitation  on 

3  States.  No  limitation  whatever  on  the  power  of  the  state  to 
levy  a  collateral  inheritance  tax  and  no  limitation  on  the  power 
of  the  state  to  discriminate  or  graduate  such  tax  according  to 
whether  the  property  passes  to  residents  or  to  nonresident  aliens 
is  contained  in  that  clause  of  the  treaty  between  the  United 
States  and  Sweden  providing  that  the  subjects  of  the  two  coun- 
tries "in  the  respective  states  may  freely  dispose  of  their  goods 
and  effects  by  testament,  etc.  ...  in  favor  of  such  persons 
as  they  may  think  proper  and  their  heirs  .  .  .  shall  receive 
the  succession  even  ah  intestaio/*  and  providing  that  "these  in- 
heritances .  .  .  which  the  subjects  ...  in  changing  their 
dwelling  shall  be  desirous  of  removing  from  the  place  of  their 
abode,  shall  be  exempt  from  all  duty  called  'droit  de  detraction,'  " 

Appeal  from  Plymouth  District  Court. — ^Hon.  Wm.  Hutchin- 
son, Judge. 

Fbiday,  January  22, 1915. 

Appeal  from  an  order  subjecting  the  estate  of  John  Peter- 
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son,  deceased,  to  the  payment  of  an  inheritance  tax.    Deced- 
ent's heirs  appeal. — Affirmed. 

Nelson  MOler,  (O.  T.  Stmble,  of  counsel)  for  appellants. 

Oeorge  Cossan,  Attorney  Oeneral,  C.  A,  Bobbins,  Assist- 
ant Attorney  General,  and  Clarence  D.  Roseberry,  for  appellee. 

Deemeb,  C.  J. — John  Peterson,  a  native  of  Sweden,  but 
a  naturalized  citizen  of  the  United  States,  died  intestate  in 
Plymouth  County,  Iowa,  on  March  13,  1909,  unmarried,  and 
without  any  direct  heinL  His  heirs  were  nephews  and  nieces, 
or  their  surviving  spouses  or  children,  who  took  from  one- 
fourth  to  one-eighteenth  of  his  estate.  One  nephew  and  one 
niece  are  naturalized  citizens  in  the  states  of  Illinois  and 
Wisconsin  respectively.  The  other  heirs  are  non-resident 
aliens,  living  in  Sweden.  The  estate  consisted  of  eighty  acres 
of  land,  appraised  at  $8,800.00,  and  personal  property  valued 
at  $5,386.42.  The  administrator  of  the  estate  tendered  to 
the  state  treasurer  the  sum  of  $848.95  in  full  of  the  collateral 
inheritance  tax  due  to  the  state,  being  five  per  centum  of  the 
valuation  of  the  property,  with  interest,  which  the  treasurer 
refused  to  receive,  claiming  that  under  the  law  the  estate 
passing  to  non-resident  aliens  was  subject  to  a  twenty  per 
centum  tax. 

Conceding  that  the  law  of  this  state  in  force  at  the  time 
of  testator's  death,  and  at  the  time  of  the  hearing  in  the 
district  court,  exacted  a  twenty  per  centum  tax  upon  property 
passing  to  collateral  heirs  who  were  non-resident  aliens,  coun- 
sel for  these  heirs,  and  for  the  administrator,  insist  that  this 
law  was  and  is  invalid  because  of  a  treaty  between  the  United 
States  and  the  Kingdom  of  Sweden  first  concluded  in  the 
year  1793  between  the  proper  authorities  of  the  two  govern- 
ments, and  afterwards  revived,  first  in  the  year  1816,  and 
again  in  1827.    As  the  treaty  now  stands,  it  reads  as  f oUows : 

''Article  I.  (in  part) :  The  citizens  and  subjects  of 
each  of  the  two  high  contracting  parties  may,  with  all  security 
for  their  persons,  vessels,  and  cargoes,  freely  enter  the  ports, 
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places  and  rivers  of  the  territories  of  the  other,  wherever 
foreign  commerce  is  permitted.  They  shall  be  at  liberty  to 
sojourn  and  reside  in  all  parts  whatsoever  of  said  territory ; 
to  rent  and  occupy  houses  and  warehouses  for  their  com- 
merce ;  and  they  shall  enjoy  generally,  the  most  entire  secur- 
ity and  protection  in  their  mercantile  transactions,  on  condi- 
tion of  their  submitting  to  the  laws  and  ordinances  of  the 
respective  countries. 

''Article  II.  Swedish  and  Norwegian  vessels,  .  .  . 
shall  be  treated  .  .  .  upon  the  same  footing  as  national 
vessels  .  •  .  with  respect  to  the  duties  of  tonnage,  light- 
houses, pilotage,  and  port  charges,  as  well  as  to  the  perquisites 
of  public  officers,  and  all  other  duties  or  charges  of  what- 
soever kind  or  denomination,  levied  in  the  name,  or  to  the 
profit,  of  the  government,  the  local  authorities,  or  of  any 
private  establishment  whatsoever." 

Article  VI  of  the  original  treaty,  revised  by  Article  XVII 
of  the  present  one,  provides  that,  "The  subjects  of  the  con- 
tracting parties  in  the  respective  states  may  freely  dispose  of 
their  goods  and  effects  either  by  testament,  donation  or  other- 
wise in  favor  of  such  persons  as  they  think  proper ;  and  their 
heirs  in  whatever  place  they  shall  reside,  shall  receive  the 
succession  even  ab  intestato  either  in  person  or  by  their  attor- 
ney without  having  occasion  to  take  out  letters  of  natural- 
ization. These  inheritances  as  well  as  the  capitals  and  effects, 
which  the  subjects  of  the  two  parties  in  changing  their 
dwelling,  shall  be  desirous  of  removing  from  the  place  of 
their  abode,  shall  be  exempted  from  all  duty,  called  ^  droit 
de  detraction'  on  the  part  of  the  government  of  the  two 
states,  respectively.  But  it  is  at  the  same  time  -agreed  that 
nothing  contained  in  this  article  shall  in  any  manner  derogate 
from  the  ordinances  published  in  Sweden  against  emigration 
or  which  may  hereafter  be  published,  which  shall  remain  in 
full  force  and  vigor.  The  United  States  on  their  part  or  any 
of  them  shall  be  at  liberty  to  make,  respecting  this  matter, 

such  laws  as  they  think  proper." 
Vol.  168  lA.— 33 
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The  sixth  article  of  this  treaty  is  the  one  relied  upon  by 
appellants.  Appellants'  counsel  seem  to  concede  that  the 
entire  estate  is  subject  to  the  five  per  centum  tax  imposed 
generally  upon  all  collateral  inheritances;  but  they  argue 
that  anything  in  excess  of  that  is  contrary  to  both  the  letter 
and  the  spirit  of  the  treaty.  On  the  other  hand,  it  is  con- 
tended that  the  treaty  does  not  apply  to  real  estate  in  any 
event,  and  that  there  is  no  provision  therein  which  deprives 
the  state  of  its  power  to  collect  inheritance  taxes  upon  prop- 
erty within  its  borders,  and  nothing  either  in  the  treaty  or  in 
either  the  Federal  or  State  Constitution  which  inhibits  the 
imposition  of  a  greater  tax  where  the  property  passes  to 
non-resident  aliens  than  that  imposed  where  it  passes  to  either 
resident  citizens  or  aliens. 

Some  of  the  propositions  involved  are  not  the  subject 
of  debate.  It  is  conceded  that  the  state  has  plenary  power 
over  the  descent  or  succession  of  property  within  its  borders, 
save  as  such  right  may  be  limited  by  some  constitutional  or 
treaty  provision ;  that  an  inheritance  tax  is  not  fundamentally 
a  tax  upon  property,  but  upon  the  right  of  succession  or  the 
right  to  receive  property  by  will  or  descent ;  and  that  there  is 
no  provision,  unless  it  be  found  in  the  treaty,  requiring 
inheritance  taxes  to  be  uniform.  In  other  words,  it  is  prac- 
tically agreed  that  our  inheritance  tax  law  is  valid  unless 
when  properly  construed  it  be  found  to  conflict  with  the 
treaty  rights  and  obligations. 

We  may  here  pause  long  enough  to  dispose  of  one  of  the 
contentions  made  for  the  State,  to  the  effect  that  real  estate 
passing  by  will  or  descent  is  not  covered  by  the  provisions  of 

the  treaty  relating  to  "goods  and  effects/* 

^'  coifatera? 'in-      It  may  be  conceded  that,  generally  speaking, 

treaty^^^'goods    thesc  terms  are  not  broad  enough  to  cover 

words  and   '     real  estate;  but  they  may  be  and  often  are 

phrases. 

construed  to  include  such  property.  They  have 
often  been  so  construed  when  found  m  treaties..  See  casM 
cited.  In  re  Anderson,  166  Iowa  617. 
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A  different  interpretation  seems  to  have  been  placed 
upon  them  in  Meier  v.  Lee,  106  Iowa  303,  but  the  case  seems 
to  be  treated  as  one  of  first  impression  and  little  attention  was 
given  the  authorities  upon  the  proposition.  The  matter  is 
fully  and  exhaustively  covered  in  Adams  v.  Akerlund,  48  N.  E. 
(lU.)  454,  with  the  result  that  real  estate  was  held  to  be 
included  within  the  terms  of  the  treaty.  As  shown  in  that 
case  this  treaty,  like  all  the  early  ones,  was  written  in  French 
and  the  French  terms  for  goods  and  effects  include  all  kinds 
of  property,  both  real  and  personal.  Story  on  Conflict  of 
Laws,  8th  Ed.  13,  Note  1. 

II.  The  fundamental  question  here  is,  Does  the  treaty 
deprive  the  state  of  its  right  to  impose  what  are  known  as 
inheritance  taxes  where  the  property  within  its  borders  passes 

to  collateral  heirs,  or  does  it  require  that  such 
collateral  in-      taxes,  if  imposed,  be  uniform,  that  is,  at  the 

heritance  tax  * 

treaty:  *'droit    Same  ratio  UDOU  alien  and  citizen  alike,  or 

de  detrac- 

tion":  words      upou  residents   and  non-residents  in   equal 

and  phrases.  '^  ^ 

proportions?  Appellants  do  not  contend 
that  the  state  has  no  right  under  this  treaty  to  impose  any 
inheritance  tax,  but  rather  that  it  has  no  right  to  impose  one 
tax  upon  property  passing  to  residents  and  another  and  higher 
tax  upon  it  when  passing  to  non-resident  aliens;  asserting  in 
this  connection  that  the  difference  in  rate  is  in  effect  a  droit  de 
detraction,  or  duty  of  detraction,  and  for  that  reason  prohib* 
ited  by  the  treaty.  This  right  of  detraction  seems  to  have  ac- 
quired a  well-established  meaning  in  international  law.  As  we 
understand  it,  it  is  a  tax  levied  upon  the  removal  from  one  state 
or  country  to  another  of  property  acquired  by  succession  or 
testamentary  disposition,  and  it  does  not  cover  taxes  upon 
the  succession  to  or  transfer  of  property.  Frederickson  v. 
Louisiana,  23  How.  (U.  S.)  445;  In  re  StroleVs  Estate,  39 
N.  Y.  Supp.  169. 

The  sentence  in  Article  VI  of  the  original  treaty  quoted, 
beginning  with  the  words  ''these  inheritances,"  clearly  has 
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reference  to  removal  taxes  or  duties,  or,  as  they  are  called 
3   taxatioh-         ^  *^®  language  of  diplomacy,  ^*  droit  de  de- 
hSritance  Si:    ^^^^ion,^^  and  not  to  succession  or  inherit- 
tatfoi**on  ""*'    *^<5e   taxes.     If  there   be   anything   in  the 
•utee.  treaty  which  forbids  the  levy  of  inheritance 

or  succession  taxes  by  the  state,  it  is  found  in  the  first  sen- 
tence of  Article  YI,  which  provides  for  the  free  disposition 
by  will,  gift  or  otherwise,  by  the  subjects  of  the  contracting 
parties  in  the  respective  states,  in  favor  of  such  persons  as 
they  think  proper;  and  that  their  heirs,  no  matter  where 
resident,  may  receive  the  succession  without  taking  out  letters 
of  naturalization.  The  words  *'ah  intestato"  mean  from  an 
intestate.  If  this  provision  is  to  be  given  the  effect  contended 
for,  it  would  relieve  the  property  of  a  subject  of  this  country 
dying  intestate,  of  all  collateral  or  other  inheritance  taxes, 
provided  his  heirs  are  subjects  of  the  Kingdom  of  Sweden, 
no  matter  where  their  residence. 

Another  possible  construction  of  this  treaty  is  that  it 
applies  only  to  a  subject  of  one  of  the  contracting  parties 
resident  in  the  territory  of  the  other.  If  that  be  the  proper 
interpretation,  then  it  does  not  apply  to  this  controversy  for 
the  reason  that  deceased  was  a  naturalized  citizen  of  this 
country  when  he  died,  and  but  for  the  first  clause  of  the 
initial  paragraph  of  Article  VI  of  the  treaty,  a  state  inherit- 
ance or  succession  tax  would  be  perfectly  lawful  Treating 
the  first  paragraph  as  relating  to  subjects  of  either  country 
residing  at  home,  it  is  manifest  that  there  is  nothing  therein 
which  forbids  the  levy  of  inheritance  or  succession  taxes,  when 
the  property  passes  ab  intesiaio  to  the  heirs  of  such  subject, 
no  matter  whether  they  be  residents  or  non-residents,  aliens 
or  subjects.  The  term  ''freely  dispose  of"  does  not,  as  we 
view  it,  relate  to  property  passing  by  descent.  Such  property 
is  covered  by  the  next  sentence  of  the  treaty,  and  in  that  there 
is  no  reference  whatever  to  any  taxes  or  duties.  The  only 
language  with  reference  to  property  acquired  by  descent  is 
found  in  the  next  sentence,  relating  to  the  duty  called  droit 
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de  detraction,  and  as  we  have  seen,  that  does  not  cover  suc- 
cession or  inheritance  taxes. 

Were  we  to  give  the  treaty  the  hroad  significance  claimed 
for  it,  it  would  give  to  subjects  of  the  Kingdom  of  Sweden, 
whether  residents  or  non-residents  of  this  country,  greater 
rights  in  the  property  of  an  intestate  than  are  possessed  by 
our  own  citizens ;  for  no  succession  or  inheritance  taxes  could 
be  imposed  upon  any  property  passing  to  them  ab  intestate. 
There  is,  as  we  see  it,  no  middle  ground.  Either  property 
passing  to  non-resident  Swedish  aliens  by  descent  or  through 
inheritance  is  subject  to  a  valid  succession  tax,  or  it  is  not; 
and  the  amount  of  the  tax  is  not  the  criterion  by  which  to 
determine  the  validity  thereof.  Appellants'  counsel  prac- 
ticaUy  concede  that  the  property  was  subject  to  a  five  per 
centum  tax  notwithstanding  the  treaty,  and,  as  we  understand 
it,  claim  that  all  in  excess  of  the  five  per  centum  is  a  duty  of 
detraction  inhibited  by  the  clause  of  the  treaty  now  being 
considered.  As  already  stated,  we  do  not  regard  this  tax 
as  a  droit  de  detraction.  It  is  not  imposed  upon  the  removal 
of  the  property,  but  upon  the  right  to  take  or  receive  the  same 
by  descent  or  inheritance.  Indeed,  it  is  not  in  a  strict  sense 
a  tax  upon  property  at  all.  The  tax  is  imposed  before  it 
reaches  the  heir  or  devisee,  as  the  case  may  be,  and  the  prop- 
erty passes  after  it  has  suffered  a  diminution  to  the  amount 
of  the  tax;  the  portion  exacted  as  a  tax  never  reaches  the 
person  taking  the  estate.  Such  is  the  uniform  holding  of  the 
cases.  In  re  Anderson,  166  Iowa  617;  Herriott  v.  Bacon, 
110  Iowa  342 ;  Knowlton  v.  Moore,  178  U.  S.  41,  55 ;  U.  8.  v. 
Perkins,  163  U.  S.  625 ;  Scholey  v.  Bew,  23  Wall.  (U.  S.)  331 ; 
Ferry  v.  Campbell,  110  Iowa  290 ;  In  re  Stone,  132  Iowa  136. 
Such  being  its  nature,  there  is  no  constitutional  requirement 
that  such  taxes  be  uniform,  or,  in  the  absence  of  a  treaty,  that 
they  be  the  same  when  the  property  passes  to  aliens  as  when  it 
descends  to  citizens.  The  tax  may  be  progressive  in  character 
and  discriminatory  in  the  sense  that  it  may  be  collected  from 
property  passing  to  collateral  heirs  alone,  property  passing 
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to  direct  heirs  being  entirely  exempt  or  subject  to  a  much  less 
rate.  Booth's  Ex'r.  v.  Kentucky,  113  S.  W.  61 ;  In  re  Benton, 
84  N.  E.  1026;  Union  Trust  Co.  v.  Durfee,  84  N.  W.  (Mich.) 
1101 ;  In  re  McPherson,  10  N.  E.  685 ;  Nunnemacher  v.  State, 
108  N.  W.  627  (Wis.)  9  Ann.  Cases  711;  State  v.  Vinsonhaler, 
105  N.  W.  (Neb.)  472;  In  re  Wamcrding,  49  Pac.  (CaL) 
181 ;  Magoun  v.  Ill  Tr.  &  Svgs.  Bk.,  170  U.  S.  283 ;  Minot  v. 
Winthrop,  38  N.  E.  (Mass.)  512;  In  re  Johnson,  73  Pac. 
(Cal.)  424;  Mager  v.  Orima,  8  How.  490,  493;  Wunderle  v. 
Wunderle,  19  L.  R.  A.  84 ;  Blythe  v.  Hinckley,  180  U.  S.  333. 

Is  there  anything  in  the  treaty  in  question  which  requires 
uniformity  of  this  tax  upon  property  passing  to  citizens  of 
this  country  and  to  citizens  of  and  subjects  of  the  Kingdom 
of  Sweden!  The  Supreme  Court  of  Washington,  in  a  learned 
opinion  by  Parker,  J.,  thought  there  was,  although  two  of 
the  Justices  dissented.  See  In  re  Stixrud,  109  Pac.  343.  The 
doctrine  of  this  opinion  seems  to  be  that  the  treaty  guaran- 
teed equality  between  citizens  and  aliens,  and  that  the  testa- 
mentary and  inheritance  rights  secured  thereby  were  such 
that  they  could  not  be  impaired  except  as  such  rights  and 
privileges  of  citizens  might  be  impaired  by  the  laws  of  their 
own  country.  No  cases  were  cited  which  directly  supported 
this  proposition.  On  the  contrary,  in  each  of  the  cases  relied 
upon  in  support  of  the  rule,  there  was  an  express  provision 
that  alien  heirs  might  succeed  to  and  take  possession  of  prop- 
erty passing  by  succession  or  by  will,  and  dispose  of  the  same, 
paying  such  duties  only  as  the  inhabitants  of  the  country 
wherein  the  goods  may  be  shall  be  subject  to  pay  in  like 
cases.  Frederickson  v.  Louisiana,  23  How.  (U.  S.)  445; 
Schultze  V.  Schultze,  33  N.  E.  201;  In  re  Sola,  24  So.  674; 
Rixner's  Succession,  19  So.  597. 

To  the  contrary  of  the  holding  of  the  Supreme  Court  of 
Washington  is  In  re  Strobel's  Estate,  39  N.  T.  Supp.  169. 
See  also  In  re  Anderson's  Estate,  supra. 

In  the  Washington  case,  the  treaty  was  construed  as  if 
it  contained  a  clause  usual  to  such  conventions,  ''that  in  aU 


Jan.  1915]  In  be  Estate  of  Peterson.  519 

Buccessions  to  inheritances  citizens  of  each  of  the  contracting 
parties  shall  pay  in  the  country  of  the  other  such  duties  only 
as  they  would  be  liable  to  pay  if  they  were  citizens  of  the 
country  in  which  the  property  is  situated,  or  the  judicial 
administration  of  the  same  may  be  exercised."  We  find  no 
warrant  for  such  assumption. 

Doubtless  no  reference  to  succession  or  inheritance  taxes 
was  made  because  such  were  unknown  to  this  country  at  the 
time  the  original  treaty  was  negotiated,  and  although  such 
taxes  had  become  quite  general  either  in  Europe  or  in  Eng- 
land when  the  treaty  was  last  made,  there  was  no  change  in 
its  phraseology,  and  the  matter  was  left  open  to  state  action. 
In  the  recent  case  of  McKeown  v.  Brown,  167  Iowa  489, 
which  involved  the  treaty  between  this  country  and  Great 
Britain,  it  was  held  that  as  the  treaty  expressly  covers  suc- 
cession and  inheritance  taxes,  and  provides  that  no  more 
should  be  exacted  from  subjects  of  Great  Britain  than  from 
citizens  or  subjects  of  this  country,  the  twenty  per  centum 
tax  imposed  by  our  statute  on  property  passing  to  non-resi- 
dent aliens  was  invalid,  at  least  to  the  extent  of  the  excess 
over  five  per  centum  assessed  on  property  passing  to  citizens 
and  subjects  of  this  country. 

Finding  nothing  in  the  treaty  under  consideration  which 
exempts  property  within  this  jurisdiction  passing  to  collateral 
heirs,  be  they  citizens  or  aliens,  from  the  collateral  inheritance 
tax,  and  nothing  providing  for  or  guaranteeing  uniformity 
therein,  nothing  to  the  effect  that  they  shall  be  the  same  upon 
property  passing  to  collateral  heirs  without  regard  to  their 
citizenship,  we  are  constrained  to  hold  that  there  is  nothing 
in  our  law  in  conflict  with  any  of  the  treaty  rights  guaran- 
teed to  the  citizens  or  subjects  of  the  Kingdom  of  Sweden 
residing  therein. 

This  is  the  pivotal  point  in  the  case,  and  although  the 
conclusion  is  in  conflict  with  the  learned  opinion  of  the  Wash- 
ington Supreme  Court,  hitherto  mentioned,  we  are  not  con- 
vinced of  the  soundness  of  its  conclusion,  and  although  we 
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have  read  and  reread  that  opinion,  it  ia  dbvioiis  that  the  eom- 
clngion  reached  ia  a  strained  one,  dne  largely  to  the  thought 
that  the  treaty  waa  perhaps  intended  to  and  doabtleaa  ahonld 
have  been  so  made  aa  to  exempt  property  passing  to  non- 
resident aliens,  no  matter  of  what  naticmality,  from  every 
sort  of  succession  or  inheritance  taxes,  save  such  as  were 
levied  upon  and  cdlected  from  property  passing  to  citizens 
and  subjects  of  this  country.  We  would  be  glad  to  come  to 
this  conclusion  were  we  able  to  find  language  which  would 
justify  it,  but  after  a  careful  study  of  the  document  we  are 
forced  to  the  conclusion  that  this  treaty  abscdutely  prohibits 
the  levy  of  any  succession  or  inheritance  taxes  upon  property 
passing  to  collateral  heirs,  citizens  and  subjects  of  the  King- 
dom of  Sweden,  or  that  it  contains  no  limitations  whatever. 
As  said  in  the  beginning,  there  is,  to  our  minds,  no  middle 
ground.  No  one  contends  that  it  absolutely  inhibits  all  sue- 
eession  taxes,  and  we  find  no  warrant  for  saying  that  it  per- 
mits the  levy  of  such  taxes  but  only  to  the  extent  that  they 
may  be  levied  upon  property  passing  to  citizens  and  subjects 
of  this  country,  or  perhaps,  to  citizens  and  subjects  residing 
abroad. 

The  distinction  between  this  case  (which  is  in  many 
respects  similar  to  In  re  Anderson,  supra)  ^  and  McKeoum  v. 
Brown,  supra,  is  apparent. 

The  trial  court  was  right  in  holding  that  the  property 
was  subject  to  the  tax  demanded  by  the  state  treasurer,  and 
its  order  and  judgment  must  be,  and  they  are, — Affirmed. 

Ladd,  Preston,  Wbavsb,  Salinqeb,  Gatnor,  JJ.,  concur. 
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John  Salmon,  Appellee,  v.  Farm  Property  Mutual  Insur- 
ance Association  of  Iowa,  Appellant. 

IMSUHAKOE:  Be-formAtion  of  Policy— KegUgenoe  Predndlng  Belief. 

1  On  an  application  for  the  re-fonnation  of  a  fire  insurance  policy, 
the  negligence  of  the  insured  is  a  proper  matter  for  considera- 
tion. 

PRINCIPLE  APPLIED:  The  insured's  real  name  was  Herman 
Salmon.  He  had  always  been  known  and  gone  by  the  name  of 
John  Salmon.  The  application  was  made  out  and  signed  in  the 
name  of  John  Simons  by  the  soliciting  agent  for  the  company. 
The  location  of  the  property  was  not  properly  described.  It  was 
intended  to  cover  insured's  property  in  a  particular  location. 
The  insured  never  saw  the  application,  never  signed  it,  and  did 
not  attempt  to  describe  the  location  of  the  property.  Policy  was 
issued,  delivered  to  the  insured  and  put  away  without  reading 
until  the  day  after  loss.  Held,  not  sufficient  negligence  to  pre- 
clude re-formation. 

IN8UBAK0E:    Oancellation  of  Policy — Statute  Superseding  By-Law. 

2  The  cancellation  of  a  mutual  fire  assessment  insurance  policy  can 
only  be  effected  by  "giving  five  days'  written  notice"  of  can- 
cellation, as  provided  by  Sec.  1759-m,  Sup.  Code,  1913.  The  pro- 
visions of  a  by-law  providing  that  the  association  "is  not  liable 
on  any  policy  when  assessments  are  more  than  60  days  overdue, ' ' 
does  not  effect  a  cancellation. 

IK8X7BANOE:    Premature  Action — ^Abatement — Statutes  Applicable. 

3  An  action  is  premature  and  abatable  when  brought  within  40  days 
after  service  of  the  notice  of  loss  and  proof  thereof,  under  a 
mutual  policy  of  insurance  issued  under  Ch.  5,  Tit.  9,  Sup.  Code, 
1913,  Sec.  1744  of  said  supplement  being  applicable  to  such  a 
policy. 

INSXJBANCE:     Statutory  Time  for  Bringing  Action — ^Waiver.    That 

4  40  days  shall  elapse  after  the  service  of  notice  of  loss  and  proof 
thereof  before  action  may  be  brought  on  losses  under  fire  in- 
surance policies  is  a  command  of  the  statute.  (Sec.  1744,  Sup. 
Code,  1913.)  This  statutory  command  is  not  waived  by  a  denial 
by  the  company  of  liability. 

Appeal  from  Fremont  District  Court, — Hon.  A.  B.  Thobnell, 

Judge. 
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Friday,  Jakuaby  22, 1915. 

Action  in  equity  to  re-form  a  policy  of  fire  insurance  and 
to  recover  a  loss  suffered  by  plaintiff.  Trial  to  the  court 
Decree  and  judgment  for  plaintiff,  and  defendant  appeals. — 
Reversed. 

Oeorge  Wambach  and  Hickman  dk  Chantry,  for  appellant. 

William  Bammer^  and  R.  C.  Campbell,  for  appellee. 

Deemer,  C.  J. — ^I.  Defendant  issued  a  policy  of  insurance 
for  $400.00  on  certain  household  furniture  and  family  stores 
in  Fremont  County,  Iowa,  to  one  John  Simons,  of  Hambui^, 
Iowa.  The  application  purports  to  have  been  made  on  June 
28th  and  it  was  accepted  by  the  officers  of  the  company  and  a 
policy  was  issued  July  1,  1912.  The  application  was  in  fact 
made  out  and  signed  in  the  name  of  John  Simons  by  one 
Rogers,  defendant's  soliciting  agent,  at  the  town  of  Hamburg. 
The  policy  when  issued  was  delivered  to  plaintiff  by  Rogers, 
and  plaintiff,  without  reading  it,  put  it  away  for  safe  keeping 
where  it  remained  until  after  the  insured  property  was 
destroyed  by  fire. 

Plaintiff's  real  name  is  Herman  Salmon,  but  he  has  always 
been  known  as  and  gone  by  the  name  of  John  Salmon.  The 
application  was  written  and  the  insurance  effected  with  plain- 
tiff's  implied  assent  and  was  intended  to  cover  his  property 
upon  a  certain  lot  in  the  town  of  Hamburg,  but  it  was  issued 
on  its  face  to  John  Simons,  and  the  property  upon  which  the 
insured  property  was  kept  was  not  described  as  being  in  the 
town  of  Hamburg.  Plaintiff  paid  the  advance  premium  of 
$1.50  on  the  policy  when  it  was  delivered  to  him,  and  claims 
that  he  never  heard  of  any  assessments  on  his  policy  (the 
defendant  being  an  assessment  company)  until  shortly  before 
this  suit  was  commenced.  He  discovered  that  the  policy  was 
written  in  the  name  of  John  Simons  the  day  after  the  fire, 
and  his  wife,  or  someone  for  him,  wrote  the  company  the  fol- 
lowing letter : 
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*' Hamburg,  Iowa,  Feb.  12, 1913. 
**C.  V.  Stanley, 
**Dear  Sir,— I  will  notify  you  about  our  house  burnt 
Monday  morning  10  Feb.  1913.  Please  come  as  soon  as  possible. 
I  would  like  to  get  fixt  up  as  soon  as  possible.  No.  10499. 

''John  Simons." 

He  claims  that  it  was  signed  as  it  appears  by  direction 
of  Rogers,  the  agent.  The  defendant  made  the  following 
response  to  this  letter : 

''Des  Moines,  Iowa,  Feb.  12, 1913. 
**Mr.  John  Simons, 

''Hamburg,  Iowa. 
"Dear  Sir:  Replying  to  your  favor  of  the  12th,  beg  to 
say  that  we  have  looked  up  our  records  and  they  show  that 
the  1912  assessment,  levied  October  Ist,  has  not  been  paid,  and 
that  the  Company  is  not  liable  for  a  loss  occurring  sixty  days 
after  this  levy,  unless  the  assessment  is  sooner  paid. 
"We  trust  you  will  find  we  are  correct. 

"Yours  truly, 
"Forrest  Huttenlocher,  Pres." 

Thereafter  one  of  plaintiff's  attorneys  wrote  the  defend- 
ant a  letter,  to  which  its  attorney  made  the  following  response : 


Des  Moines,  Iowa,  Feb.  18,  1913. 
Mr.  William  Bammer,  Attorney, 
Hamburg,  Iowa. 
Dear  Sir: — 

As  attorney  for  the  Farm  Property  Mutual  Insurance 
Association  of  Iowa,  I  am  writing  you  in  response  to  a  letter 
you  wrote  them  regarding  some  fire  loss  sustained  by  John 
Simons.  Would  say  that  your  client  evidently  did  not  inform 
you  that  he  failed  to  pay  the  assessment  for  last  year,  and 
that  he  was  delinquent  at  the  time  the  fire  occurred ;  by  reason 
of  which,  his  policy  became  void.  If  you  will  take  the  pains 
to  ask  him,  he  will,  no  doubt,  inform  you  that  he  did  not 
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pay  his  last  year's  assessment,  and  on  farther  examination 
of  the  by-laws,  yon  will  find  that  there  can  be  no  liability 
under  a  policy  where  the  member  is  delinquent  at  the  time 
the  loss  occurs.  I  am  simply  writing  you  this  so  you  may  be 
advised  of  the  true  condition  of  things. 

Yours  truly, 

Geo.  Wambacb." 

The  fire  occurred  on  February  10,  1913,  and  this  action 
was  commenced  on  February  26th  of  the  same  year. 

The  suit  was  brought  in  equity  for  the  purpose  of  re-form- 
ing the  policy  so  as  to  make  the  plaintiff,  John  Salmon,  the 

insured  instead  of  John  Simons,  and  to  locate 

1     Imtiiitbanctb  * 

re-formauoii  of   the  property  insured  upon  lots  seven  and 

policy:  neRll-  x-     *-       ^  x- 

gence  preciod-    eight,  in  Block  107,  in  the  city  of  Hamburg, 

Iowa,  instead  of  the  same  lots  and  block  in 
Fremont  County,  Iowa. 

It  is  manifest  from  the  facts  above  recited  that  the  policy 
should  be  so  reformed  in  equity  as  to  express  the  intent 
of  both  plaintiff  and  defendant's  soliciting  agent,  who  wrote 
the  application  and  delivered  the  policy,  unless  it  be  that 
plaintiff  was  so  negligent  in  not  reading  his  policy  as  to 
deprive  him  of  the  relief  prayed.  The  only  negligence  relied 
upon  is  failure  to  read  the  policy,  and  the  copy  of  the  appli- 
cation which  was  made  a  part  thereof.  Plaintiff  never  saw 
the  original  application,  nor  did  he  sign  it,  and  he  had  a  right 
to  rely  upon  the  agent's  truthfully  stating  the  facts  when  he 
assumed  to  do  whatever  was  necessary  to  secure  the  policy. 
Again  when  the  policy  was  delivered  to  the  plaintiff  he  had  a 
right  to  assume  that  he  was  the  assured  named  in  the  policy, 
and  that  the  property  was  correctly  described,  unless  there  was 
something  in  the  circumstances  surrounding  the  transaction 
calculated  to  arrest  his  attention. 

We  do  not  find  such  negligence  on  his  part  as  to  deny  him 
relief  in  equity.  Had  plaintiff  himself  signed  the  application 
or  done  anything  to  mislead  the  agent,  doubtless  a  different 
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result  would  be  indicated;  but  he  did  neither,  nor  did  he 
attempt  to  describe  the  location  of  the  property.  Negligence 
in  such  circumstances  is  a  question  of  fact,  and  we  are  con- 
strained to  hold  that  plaintiff  was  not  so  careless  as  to  deprive 
himself  of  relief  in  equity. 

II.  An  assessment  was  made  by  defendant  company  on  its 
policy  holders  about  October  1,  1912,  and  the  amount  of 
plaintiff's  assessment  was  sixty  cents.    As  the  same  was  not 

paid  when  due,  an  addition  of  twenty-five 
*  cancellation  of    cents  was  made  thereto  on  November  1st,  and 

policy:  gtat-  ,  ,.,  ,  t^  i  ^   ^     /    h 

^  suTOFsed-     another  like  penalty  on  December  1st   (all 

according  to  defendant's  by-laws),  making 
the  aggregate  $1.10.  Defendant  claims  to  have  addressed  and 
sent  by  mail  to  John  Simons,  at  Hamburg,  Iowa,  two  notices 
of  the  assessment — one  about  October  1st,  and  another  about 
November  1st,  each  being  sent  in  an  open-faced  envelope,  each 
having  a  return  card  printed  thereon;  and  that  neither  of 
these  letters  was  returned  to  it. 

It  also  appears  that  defendant  sent  a  registered  letter 
early  in  December,  1912,  notifying  Simons  of  the  assessment, 
addressed  to  him  at  Hamburg,  Iowa,  and  that  this  was 
returned  to  it  bearing  the  following  endorsement:  '^ Refused. 
Returned  to  writer. "  This  was  received  at  Des  Moines  Decem- 
ber 7,  1912.  Plaintiff  denied  having  received  or  refused  any 
of  these  letters,  and  it  appears  that  the  November  one  was 
delivered  to  one  Arthur  A.  Simon,  but  he  took  it  back  to  the 
post  office  and  he  (plaintiff)  specifically  denied  that  he  ever 
saw  or  refused  to  receive  the  December  letter.  That  letter,  so 
far  as  material,  was  as  follows: 

"Des  Moines,  Iowa,  December  2,  1912. 
"Dear  Sir:— 

"At  this  date  your  assessment  for  1912,  due  October  1st, 
has  not  been  received  at  this  office.  It  is  now  sixty  days  past 
due  and  we  must  insist  upon  immediate  payment  of  the 
amount  as  given  in  the  coupon  below.    You  may  have  been 
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so  busy  that  you  have  neglected  to  remit  but  you  should  never 
allow  your  insurance  to  remain  unpaid,  as  losses  occur  when 
least  expected,  and  the  Association  is  not  liable  for  loss  occur- 
ring when  dues  are  in  arrears. 

^'We  wish  to  be  as  lenient  with  you  as  possible,  and  will 
waive  payment  of  the  penalty  added  December  1st,  (as  per 
by-laws)  if  you  remit  on  or  before  December  12th,  1912.  Send 
the  amount  due  at  once  and  save  yourself  the  extra  cost  of 
delay. 

''This  notice  is  sent  you  by  registered  mail,  which  is  a 
legal  notice.    Make  remittance  by  draft  or  postal  or  express 
money  order.   Bills  or  coin  are  sent  at  your  risk. 
''Third  Notice,  December  2, 1912. 
Jno.  Simons, 
Hamburg) 
Iowa. 
If  mailed  Before  Dec.  12, 1912,  send  $  .85 

If  paid  After  Dec.  12,  1912,  send  1.10 

Return  this  coupon  with  your  remittance  sure. 

"In  case  you  cannot  attend  our  next  annual  meeting  in 
person,  you  may  wish  to  appoint  someone  to  represent  you. 
In  the  form  given  below,  you  may  write  the  name  of  your 
choice,  date  same  and  sign  it,  and  enclose  with  your  remittance. 

"I  hereby  appoint as  my  proxy  to  repre- 
sent me  at  the  Annual  Meeting  of  members  of  Farm  Property 
Mutual  Insurance  Association  of  Iowa,  to  be  held  on  the  Third 
Wednesday  of  January,  1913,  and  to  cast  my  vote  upon  all 
questions  that  may  come  before  such  meeting. 

Dated  this day  of 191. .. 

Policy  No (Sign  here) '* 

Defendant's  by-laws,  among  other  things,  provided  that: 

"Nor  shall  this  Association  be  liable  for  any  loss  under 
any  policy  on  which  the  assessment  is  delinquent  more  than 
sixty  days  from  date  of  notice  of  the  assessment.  And  no 
action  shall  be  brought  nor  shall  any  suit  be  maintained  at 
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law  or  in  equity  in  any  court  ui>on  any  policy  in  this  Associa- 
tion for  loss  or  damage  unless  brought  within  one  year  from 
the  time  of  the  loss." 

This  by-law  is  pleaded  as  a  defense  to  the  action,  and  it 
is  contended  that  this  defense  is  conclusively  established  by 
the  facts  above  recited.  The  defendant  is  a  mutual  assessment 
company,  organized  under  Title  Nine  of  Chapter  5  of  the  Code 
and  amendments  thereto  (Sec.  1759-a  et  seq.  of  the  Code  Sup- 
plement), and  Sec.  1759-m  provides  that: 

''Any  policy  of  insurance  issued  by  any  association 
operating  under  the  provisions  of  this  chapter  may  be  can- 
celled by  the  association  giving  five  (5)  days'  written  notice 
thereof  to  the  insured,  or  if  the  insured  shall  demand  in 
writing  or  in  person,  of  the  association,  the  cancellation  of  his 
policy,  the  association  shall  immediately  advise  him,  by  letter 
to  address  named,  the  amount,  if  any,  due,  as  his  pro  rata 
share  of  losses  and  expenses  incurred  since  date  of  his  policy. 
Upon  surrender  of  his  policy  and  payment  of  all  sums  due, 
his  membership  shall  cease,  provided,  that  during  the  months 
of  June,  July  and  August,  hail  insurance  policies  may  be 
cancelled  only  at  the  option  of  the  officers  of  the  association 
carrying  the  risk.  Upon  the  expiration  or  cancellation  of  any 
policy  of  insurance  issued  under  the  provisions  of  this  act,  all 
obligations  to  the  association  having  been  paid,  the  members 
shall  be  entitled  to  and  shall  be  paid  by  the  association  a  sum 
equal  to  at  least  seventy-five  per  cent  (75%)  of  the  unex- 
pended portion  of  the  amount  contributed  by  him  to  the  rein- 
surance reserve.'*   32  G.  A.,  Ch.  80,  Sec.  13. 

To  forfeit  such  a  policy  as  the  one  in  suit,  for  non-pay- 
ment of  assessments,  notice  must  be  given  of  the  assessment, 
and  if  not  paid  within  five  days,  the  policy  would  be  forfeited. 
This  notice  may  doubtless  be  given  by  registered  letter.  We 
may  assume,  for  the  purposes  of  the  case,  that  the  registered 
letter  was  properly  directed  to  Simons,  and  that,  although  he 
did  not  receive  it,  yet  he  should  be  held  bound  by  what  it 
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contained  on  acoonnt  of  the  way  in  which  his  name  appeared 
in  the  policy,  and  yet  it  does  not  follow  that  the  policy  has 
been  cancelled  or  that  such  a  notice  as  the  statute  requires 
was  given.  The  assessment  was  treated  as  valid  and  coUect- 
ible,  and  no  statement  was  made  that  the  policy  would  be 
forfeited  for  nonpayment.  It  was  treated  as  in  full  force, 
and  plaintiff,  or  Simons,  was  considered  a  member,  invited  to 
attend  the  annual  meeting  or  to  send  a  proxy.  This  does  not 
meet  the  requirements  of  the  statute,  and  the  policy  was  never 
legally  forfeited.  The  by-laws  of  the  Association  do  not  con- 
trol as  against  a  statute,  and  the  case  in  this  respect  is  ruled 
by  Beeman  v.  Ins.  Co,,  104  Iowa  83;  Bradford  v.  Ins.  Co., 
112  Iowa  495,  although  both  were  decided  before  the  change  in 
the  statute  already  noticed. 

III.  The  final  point  made  is  that  the  action  was  pre- 
maturely brought  in  that  the  forty  days'  time  allowed  by  Sec. 
1744  of  the  Code  was  not  observed,  the  suit  having  been  com- 
.    ,  menced  within  sixteen  days  of  the  fire.    Plain- 

prematnre  ac-    tiff  Contends  that  the  section  relied  upon  is 

HOD  •    nlMli6~ 

otes^apiSi*"       ^^^  applicable  to  such  companies  as  the  de- 
cabie.  fendant,  it  having  been  organized,  as  already 

stated,  under  the  provisions  of  the  Code  Supplement  author- 
izing the  formation  of  mutual  fire  assessment  associations.  It 
is  true  that  the  chapter  and  title  of  the  Code  under  which 
defendant  was  organized,  it  being  Sees.  1759  to  1759-0  of  the 
Code  Supplement  of  1913,  makes  no  provision  as  to  proofs 
of  loss,  and  contains  no  limitations  as  to  the  time  of  bringing 
suit,  and  this  chapter  was  enacted  after  the  provisions  of  the 
Code  upon  which  appellant  relies.  But  we  have  heretofore 
disregarded  chapter  numbers  of  the  Code,  and  felt  ourselves 
bound  to  construe  the  entire  insurance  Code  as  a  whole.  Cor- 
son V.  Iowa  Assn.,  115  Iowa  485 ;  Stork  v.  Supreme  Lodge,  113 
Iowa  724,  and  cases  cited.  See  apparently  to  the  contrary, 
BrinsnuUd  v.  Iowa  Assn.,  152  Iowa  134. 

Some  doubt  was  expressed  in  Bradford  v.  Ins.  Co.,  112 
Iowa  495,  regarding  the  applicability  of  Sec.  1744  to  com- 


Jan.  1915]        Salmon  v.  Insurance  Ass'n.  529 

panies  organized  as  this  defendant  was,  under  prior  statutes 
relating  to  mutual  assessment  companies,  by  reason  of  the 
changes  made  in  the  Code  of  1897 ;  but  no  definite  pronounce- 
ment was  made  upon  the  proposition.  Whatever  of  doubt 
there  may  have  been  seems  to  have  been  removed  by  amend- 
ments to  that  Code,  passed  by  the  27th  and  29th  General 
Assemblies. 

The  27th  G.  A.  passed  an  act  known  as  Chapter  44,  which 
amended  Sec.  1744  of  the  Code  of  1897  by  inserting  the 
words  ''seventeen  hundred  and  forty-two  hereof,"  making 
the  section  read  as  it  api>ear8  in  the  Code  Supplement  of  1913, 
as  f  oUows : 

* '  The  notice  of  loss  and  proof  thereof  required  in  section 
seventeen  hundred  forty-two  hereof,  and  the  notice  and  proof 
of  loss  under  oath  in  case  of  insurance  on  personal  property, 
shall  be  given  within  sixty  days  from  the  time  loss  occurred, 
and  no  action  for  such  loss  shall  be  begun  within  forty  days 
after  such  notice  and  proofs  have  been  given  to  the  company, 
nor  shall  the  time  within  which  action  shall  be  brought  be 
limited  to  less  than  one  year  from  the  time  when  a  cause  of 
action  for  the  loss  accrues.  No  provisions  of  any  policy  or 
contract  to  the  contrary  shall  affect  the  provisions  of  this  and 
the  three  preceding  sections." 

The  29th  G.  A.  passed  an  act  known  as  Chapter  73,  which 
is  now  Sec.  1742-a  of  the  Code  Supplement  of  1913,  reading 
as  follows : 

''In  furnishing  proofs  of  loss  under  any  contract  of  insur- 
ance for  damages  or  loss  of  personal  property  it  shall  only 
be  necessary  for  the  assured,  within  sixty  days  from  the  time 
the  loss  occurs,  to  give  notice  in  writing  to  the  company  issuing 
such  contract  of  insurance  accompanied  by  an  affidavit,  stating 
the  facts  as  to  how  the  loss  occurred,  so  far  as  same  are  within 
his  knowledge,  and  the  extent  of  the  loss,  any  agreement  or 
contract  to  the  contrary  notwithstanding." 

Vol.  168  Ia.— 34 
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The  title  to  the  first  act  was  ' '  To  amend  Sec.  1744  of  the 
Code  relating  to  proofs  of  loss  under  contracts  of  insurance/' 
and  the  title  to  the  last  was,  ''An  act  relating  to  notice  and 
proofs  of  personal  property  insured.  [Amendatory  of  Chap- 
ter 4,  of  Title  9  of  the  Code,  relating  to  insurance  other  than 
life.]'' 

The  latter  section  of  the  Code  Supplement  by  its  express 
terms  relates  to  proofs  of  loss  tmder  any  contract  of  insurance 
for  loss  of  personal  property,  and  1744  relates  to  insurance  of 
personal  property,  and  if  these  sections  are  not  applicable  to 
mutual  fire  assessment  insurance  associations,  then  there  are 
no  provisions  on  the  subject  anywhere.  In  such  circumstances 
this  court  has  held  in  analogous  cases  that  the  general  insur- 
ance law  is  applicable  to  mutual  benefit  societies,  especially 
with  reference  to  applications  for  insurance.  See  the  Stork 
and  Corson  cases,  supra,  Christie  v.  Indemnity  Co.,  82  Iowa 
360 ;  Parsons  v.  A.  0.  TJ.  W.,  108  Iowa  6. 

There  is  every  reason  why  these  sections  should  be  held 
applicable  to  mutual  companies  organized  under  title  9,  Chap- 
ter 5,  as  well  as  those  organized  under  chapter  4  of  the  same 
title,  and  following  the  cases  already  cited,  we  think  they 
should  be  so  held. 

Brinsmaid's  case,  supra,  does  not  decide  the  point  and  the 
suggestion  made  in  that  case  as  to  Sec.  1742  of  the  Code  not 
applying  to  all  contracts  and  policies  of  insurance  has  now 
been  met  by  the  adoption  of  what  is  known  as  Sec.  1742-a, 
Code  Supplement,  which  expressly  relates  to  any  (or  all)  con- 
tracts of  insurance  covering  personal  property.  To  now  hold 
that  all  the  law  relating  to  mutual  fire  assessment  insurance 
associations  is  to  be  found  in  Chapter  5  of  title  9  of  the  Code 
would  introduce  a  great  deal  of  confusion  and  uncertainly  as 
to  the  rights,  duties  and  responsibilities  of  the  parties  in  case 
of  loss,  and  leave  such  associations  free  from  any  provisions 
whatever  as  to  applications  for  membership  or  insurance,  to 
notice  and  proofs  of  loss,  to  valuation  of  property,  and  to  the 
time  within  which  suits  should  be  brought,  to  say  nothing  of 
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other  provisions  of  the  general  insurance  code  which  by  their 
terms  are  made  applicable  to  all  insurance  contracts. 

For  the  reasons  pointed  out,  we  think  this  suit  was  pre- 
maturely brought,  and  that  the  trial  court  was  in  error  in  not 
sustaining  defendant's  plea  in  abatement. 

Defendant's  denial  of  liability  did  not  waive  the  pro- 
visions of  the  statute.    Blood  v,  Ins.  Co.,  103 
*•  Jfa^t^y^'       Iowa  728;  Vore  v.  Hawkey e  Ins.  Co.,  76  Iowa 
bringing  ac       548 ;  Qutnn  V.  Ins.  Co.,  71  Iowa  615. 

tiOQ  *    WftlVGF 

The  decree  must  therefore  be,  and  it  is — 
Reversed. 

Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 


W.  C.  Children,  Appellant,  v.  Prank  Shinn,  Appellee. 

LIBEL  AND  SLANDER:    Libels  per  se— Oliarge  of  Crime  Unneces- 

1  sary — Presumptions.  Libels  per  se,  existing  as  they  may  without 
any  charge  of  crime,  carry  the  presumption  of  (a)  falsity,  (b) 
damages,  and  (e)  if  not  published  on  a  "privileged  occasion," 
malice. 

UBEL  AND  SLANDEB:    Libels  per  se — ^What  ConstitateB.    A  pub- 

2  lication,  referring  to  the  conduct  of  a  public  officer,  tending  to 
impeach  his  ability,  skill  or  knowledge  and  conveying  the  im- 
pression that  he  was  unfit  to  longer  continue  in  office  is  pre- 
sumptively libelous  per  se. 

UBEL  AND  8LANDEB:    Libel  of  Official  Body— XTnderstaiidiiig  of 

3  Beaders.  A  libel  leveled  at  a  board  of  supervisors  as  a  whole 
is  a  libel  against  each  member  thereof  at  the  time  referred  to 
in  the  publication.  In  such  case  plaintiff,  a  member  of  the  board, 
may  show  by  those  who  read  the  publication  that  they  under- 
stood it  to  refer  to  plaintiff. 

LIBEL  AND  SLANDEB:     Libel  of  Official  Body— Application  to 

4  Members.  A  libel  leveled  at  a  board  of  supervisors  as  a  whole  is 
a  libel  of  each  member  thereof  except  in  so  far  as  specific  dates 
thereof  show  reference  to  conduct  occurring  prior  to  the  time 
a  person  became  a  member. 
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UBEL  AKD  8I4AKDXSB:     Falsity  of  PnUicatton— Joxj  QnestloiiB. 

5  The  question  whether  the  various  statements  of  the  publication 
are  false  or  true  was  for  the  jury  in  the  instant  case. 

UBEL  AHD  aiANDEB:    PriTilegad  <<  Occasion"— ^Abiue  of  FziTi- 

6  lege—Bula  of  PrlTUego.  It  is  for  the  court  to  say  whether  the 
''occasion''  on  which  a  libelous  publication  was  made  is  priv- 
ileged. It  is  for  the  jury  to  say  whether  the  privilege  was 
abused  by  defendant — ^in  other  words,  whether  defendant  was 
moved  by  malice.  A  public  election  is  a  privileged  "occasion" 
and  the  publication  itself  is  privileged,  "if  defendant  had  been 
informed  and  believed  that  the  statements  were  true  and  pub- 
lished them  without  malice  and  in  good  faith  to  the  electors  for 
the  sole  purpose  of  advising  them  of  the  real  character  and 
qualifications  of  plain tiif  for  the  oflce  he  was  seeking." 

UBEL  AKD  8LANDEB:    Malice— How  Deterndnad— Jury  ^MAxol 

7  Malice  is  a  jury  question.  It  may  be  found  (a)  from  the  pub- 
lication itself,  (b)  from  defendant's  knowledge  of  the  falsity 
of  the  charge,  or  (c)  from  other  extrinsic  circumstances  bearing 
on  defendant's  objects,  purposes  and  motives. 

Appeal  from  Pottawattamie  District  Covrt  at  Avoca. — ^Hon. 

O.  D.  Wheeler,  Judge. 

Saturday,  January  23,  1915. 

Action  for  libel.  Directed  verdict  for  the  defendant, 
and  plaintiff  appeals. — Reversed. 

KiUpack  &  Northrop^  for  appellant. 

Tvmer  <&  Cullison,  Oenung  &  Oenung,  for  appellee. 

Per  Curiam:  Plaintiff  became  a  member  of  the  board 
of  supervisors  of  Pottawattamie  county  on  January  1,  1911, 
and  at  the  general  election  in  the  fall  of  the  year  1912  .he 
became  a  candidate  to  succeed  himself.  Prior  to  his  incum- 
bency, the  board  of  supervisors  had  had  a  grest  deal  of 
trouble  over  the  establishment  of  draina^  districts  and  the 
changing  of  water  courses  within  the  county,  and  these  diffi- 
culties continued  during  his  incumbency.  For  some  reason 
defendant  became  interested  in  the  defeat  of  each  and  all  of 
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the  sitting  members  of  the  board,  who  were  candidates  for 
re-election  in  the  year  1912,  or  who  might  thereafter  become 
candidates  for  re-election,  and  he  caused  to  be  published  in 
the  Oakland  Acorn,  of  Oakland,  Iowa,  the  Journal  Herald 
of  Avoca,  Iowa,  and  the  Carson  Critic,  of  Carson,  Iowa,  all 
newspapers  published  in  the  respective  towns  in  Pottawat- 
tamie county,  an  article  from  which  we  extract  the  following: 

"AS  A  COMMITTEE  OF  TWENTY-FIVE  REPUB- 
LICANS VIEW  THE  MANAGEMENT  OF  THE  AF- 
FAIRS OF  THIS  COUNTY: 

"The  following  is  taken  from  the  records  of  the  district 
court  at  Avoca.  In  the  case  of  Shinn,  Denton  cmd  Fenn  v. 
The  Board  of  Supervisors,  relating  to  the  establishment  of  the 
Nishnabotna  drainage  ditch  No.  10,  the  supervisors  secured 
themselves  to  be  subjxBnaed  as  witnesses. 

"The  trial  was  begun  on  the  20th  day  of  April  and  con- 
cluded on  the  29th  day,  1912.  The  supervisors  who  were 
defendants  claimed  fees  as  follows:  G.  W.  Spencer,  8  days, 
23  miles,  $12.30 ;  G.  H.  Darrington,  4  days,  60  miles,  $10.00 ; 
W.  C.  Children,  5  days,  41  miles,  $10.35.  The  court  decided 
the  case  against  the  plaintiffs  and  plaintiffs  filed  a  motion  to 
re-tax  this  cost  on  the  grounds  that  the  statute  expressly  pro- 
vides that  parties  to  an  action  are  not  entitled  to  witness  fees 
and  these  members  of  the  board  of  supervisors  being  parties 
under  the  statute,  were  not  entitled  to  fees,  but  the  court 
overruled  the  motion  and  taxed  the  above  fees  to  the  plaintiffs. 
The  plaintiffs  paid  the  same  to  the  clerk  of  the  court  at  Avoca. 

"In  the  case  of  PvJlen,  Steinberg  &  Cassell  v.  The  Board 
of  Supervisors,  tried  in  the  Council  Bluffs  district  court,  the 
same  motion  was  filed  in  that  case,  where  Spencer,  Darring- 
ton  and  Children  had  claimed  witness  fees  and  the  court  ruled 
that  they  were  not  entitled  to  fees,  being  parties  to  the  suit. 
So  we  have  two  rulings  upon  the  question  made  by  the  same 
judge  and  in  direct  conflict.  The  ruling  in  the  Council  Bluffs 
case  was  made  about  six  weeks  after  the  one  made  in  Avoca. 
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'' Supervisor  Darrington  filed  a  bill  against  the  county 
for  committee  work  which  was  paid  from  the  general  fund 
of  the  county  as  follows:  Apr.  21,  $4.50;  Apr.  22,  $4.20; 
Apr.  26,  $5.05 ;  Apr.  28,  $6.00.  Supervisor  Spencer  was  paid 
$29.30  from  the  general  fund  for  committee  work  on  Nish- 
nabotna  Extension  Ditch  No.  10,  for  the  days  of  April  20,  21, 
22,  24,  25,  26,  28  and  29.  Supervisor  Children  was  paid  $10 
mileage  and  $18  for  committee  work  on  the  Nishnabotna 
Extension  Ditch  No.  10,  from  the  general  fund  for  the  dates 
of  Apr.  20,  21,  25,  26,  28  and  29. 

''It  will  be  observed  that  Spencer,  Darrington  and  Child- 
ren claimed  fees  for  attending  the  District  Court  at  Avoca, 
also  mileage  for  the  same  days  that  they  claim  compensation 
for  committee  work  and  mileage.  After  claiming  the  witness 
fees  and  judgment  was  entered  against  the  plaintiffs  for  the 
same,  they  directed  the  clerk,  at  Avoca,  to  turn  these  fees 
into  the  general  county  fund. 

''Mr.  Children  and  Mr.  Darrington  are  candidates  for 
re-election  and  the  foregoing  statement  of  facts  is  submitted 
to  the  voters  of  this  county  without  comment. 

"A.  The  Board  of  Supervisors  have  wholly  disregarded 
the  law  with  respect  to  keeping  the  proper  records  of  the  cost 
of  the  construction  of  bridges  and  by  disregarding  the  law 
has  made  it  almost  impossible  to  ascertain  what  the  bridges 
of  the  county  have  cost  the  taxpayers.  If  they  had  kept  the 
bridge  record  as  required  by  the  statute  it  would  be  no 
trouble  whatever  for  the  public  to  ascertain  and  know  what 
any  particular  bridge  or  concrete  culvert  had  cost  the  tax- 
payers. The  following  is  the  statute  that  they  wholly  neg- 
lected to  observe.  Sec.  442,  p.  3,  of  the  Code,  1897,  reads  as 
follows : 

"  'The  Board  is  authorized  and  required  to  keep  the 
following  books:  (Third  paragraph)  A  book  to  be  known  as 
the  bridge  book,  where  a  record  of  bridges  shall  be  kept,  in  a 
numerical  order  in  each  Congressional  township,  commencing 
in  section  one,  numbering  each  bridge;  giving  location  in 
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fractional  parts  of  section;  name  the  kind  of  material  ased 
for  substraction  and  superstruction ;  give  length  and  cost  o{ 
bridge,  and  when  repaired,  to  keep  a  record  of  repairs  and 
charge  it  to  the  bridge ;  and  warrants  drawn  in  payment  for 
erection  or  repairs  of  bridges  shall  indicate  the  number  of  the 
bridge  for  which  it  is  issued  in  payment.' 

^'No  entries  have  been  made  in  the  bridge  book,  although 
there  is  one  in  the  auditor's  office,  since  1903.  We  give  below 
a  sample  of  claims  filed  and  allowed: 

**  Concrete  bridge,  S.  B.  Comer  of  Carson,  built  by  Lana, 
dated  Sep.  30,  1909,  allowed  Nov.  10,  same  year,  $960.00. 

''Sep.  30,  1909,  Lana  files  bill  against  county,  between 
Sees.  27  and  34,  Center,  48  In.  concrete  tile,  44  ft.,  at  $5.50, 
$242.00. 

•'Oct.  28,  1910,  W.  M.  Lana,  36.ft.  60-in.  reinforced,  con. 
culvert,  $5.50,  total  $198.00. 

"Oct.  28,  1910,  Lana  between  19  and  30,  Knox,  52  ft.  48 
culvert,  $5.50,  $286,  allowed  Nov.  1910.  Bill  not  signed  or 
sworn  to. 

"Nov.  8,  1910,  W.  M.  Lana,  between  8  and  17,  Knox 
twp.,  30-ft.  cement  bridge,  $1,198.00. 

"Aug.  1,  1910,  W.  M.  Lana,  40-ft.  48  corrugate  at  $4.00, 
$160.00. 

"Sept.  6,  1910,  same  at  $3.20  near  George  Dye's. 

"During  1909-10  and  11  Lana  charged  the  county  $10.00 
per  M.  for  handling  old  lumber. 

"Sep.  13,  1909,  W.  M.  Lana,  between  Sees.  3  and  10, 
Valley  44  ft  of  48,  concrete  tile,  $5.50,  $240.00. 

"Oct.  7, 1909,  W.  M.  Lana,  between  Sec.  11  and  14,  Nor- 
walk,  concrete  culvert,  5x8x55  with  wing  walls,  $1,600.00. 

"Jan.  5,  1909,  minute  book  (Record  of  Board  of  Super- 
visors) 11,  p.  346.  On  motion  the  treasurer  is  allowed  as 
salary  for  the  ensuing  term  the  sum  of  $8,500.00  per  annum, 
the  same  to  be  in  full  for  salary,  deputy  and  clerk  hire,  he  to 
turn  into  the  county  treasury  all  fees  coming  into  his  hands. 

"Minute  book  11,  p.  563,  Jan.  14,  1911.  Moved  and  sec- 
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onded,  that  salary  of  all  other  county  officers,  deputies  and 
assistants  be  placed  the  same  as  allowed  during  1909,  1910. 
Carried. 

'*B.  Tinley  &  Mitchell  were  allowed  $600.00  as  attor- 
neys' fees  out  of  the  funds  of  ditch  No.  10  for  the  trial  of  the 
Shinn  &  Denton  appeal  case. 

*'C.  District  court  record  10,  page  479,  at  Avoca,  in 
case  of  Perks  v.  Board  of  Supervisors  and  Drainage  District 
No.  10.  April  19,  1912,  'By  agreement  it  is  ordered  that  the 
classification  and  taxation  of  lands  of  Frank  Perks  be  reduced 
as  follows: 

**  'Lot  3  Aud.  sub.  nw.  se.  15, 100  per  cent  to  75  per  cent, 
$285  to  $214.75. 

*'  'Lot  2,  Aud.  sub.  sw.  se.,  20, 100  per  cent  to  75  per  cent, 
$380.00  to  $285.00. 

'*  'Lot  4,  Aud.  sub.,  se.  se.,  7.98,  100  per  cent  to  75  per 
cent,  $151.62  to  $113.72.' 

' '  The  statute  provides  that  the  Board  of  Supervisors  act- 
ing as  drainage  commissioners  shall  set  and  hear  objections  to 
the  assessment  of  benefits,  they  fixing  a  time  when  they  will 
hear  objections  and  proof  and  change  and  modify  any  assess- 
ment of  benefits  that  may  seem  to  them  unfair,  but  we  know  of 
no  law  after  they  have  passed  upon  assessment  of  benefits,  as 
they  did  in  the  Perks  case,  and  after  the  matter  is  appealed 
to  the  courts,  to  permit  them  to  enter  into  a  compromise 
reducing  the  assessment,  thereby  imposing  a  burden  upon  all 
other  owners  of  land  within  the  drainage  district. 

"The  Board  of  Supervisors  are  but  the  agents  of  the 
drainage  district  and  are  legally  and  morally  bound  to  pro- 
tect the  interest  alike  of  all  landowners  within  the  district. 

"When  they  were  considering  the  matter  of  the  estab- 
lishing of  Drainage  District  No.  10  and  while  the  board  was 
going  over  the  proposed  district  viewing  it  to  determine 
whether  it  was  of  public  utility,  convenience  and  necessary 
for  them  to  establish  it,  and  while  at  Carson  they  directed 
the  auditor  to  purchase  postal  cards  and  send  to  each  land- 
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owner,  npon  which  he  should  vote  for  and  against  the  estab- 
lishment of  the  district  This  the  auditor  did  and  all  of  the 
landowners  with  the  exception  of  three  or  four  marked  their 
vote  on  the  postal  card  and  mailed  them  to  the  auditor.  When 
the  cards  were  counted,  there  were  almost  three  to  one  voted 
against  the  establishment  of  the  district. 

''Mr.  Children  took  the  cards  into  a  separate  room  into 
the  court  house  and  proceeded  to  estimate  the  benefits  that 
each  landowner  would  be  taxed  for  and  he  figured  out  that 
those  who  were  in  favor  of  the  ditch  would  be  required  to  pay 
more  than  those  who  were  opposed.  In  other  words,  he  would 
allow  a  vote  for  every  dollar  that  each  landowner  would  be 
required  to  pay,  putting  the  lands  of  those  who  were  in 
favor  in  the  one  hundred  per  cent  class,  allowing  them  100 
votes  for  each  acre  of  land,  and  placing  the  fifty  i>er  cent 
class  and  lower  who  were  opposed,  allowing  them  25  and  50 
votes. 

''It  must  be  remembered  at  this  time  that  the  commis- 
sioners the  law  allows  to  be  appointed  to  classify  the  lands 
and  assess  the  benefits  had  not  been  appointed  and  had  not 
classified  the  lands  and  assessed  the  benefits.  By  this  method 
he  was  able  to  figure  out  that  a  majority  of  dollars  was  in 
favor  of  the  establishment  of  the  district,  thus  defeating  the 
will  of  a  large  majority  of  the  individual  landowners  within 
the  district,  assuming  that  he  was  competent  to  judge  and 
determine  the  benefits  that  each  one  would  derive  from  the 
establishment  of  the  ditch,  while  the  law  says  that  three  com- 
petent, disinterested  commissioners  shall  do  this  work. 

"But  notwithstanding  the  fact  that  a  large  majority  of 
the  landowners  in  the  proposed  district  were  opposed  to  the 
establishment  of  the  same,  believing  that  the  proposed  ditch 
would  not  carry  the  flood  water  and  that  no  benefits  would 
inure  to  them  by  reason  of  its  establishment,  they  established 
the  ditch  district. 

"D.  The  flood  of  last  March  proved  the  correctness  of 
the  landowners'  view  that  the  ditch  would  not  carry  the  flood 
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water.  When  it  came  to  letting  the  contract  for  the  digging 
of  the  ditch,  Mr.  Lana  was  permitted  to  pat  in  two  bids,  and 
in  his  second  bid,  which  is  called  a  catch-all  bid,  he  offered  to 
do  the  work  for  one-hundredth  of  one  per  cent  less  than  the 
bid  of  any  other  contractor  and  they  let  the  contract  to  him. 

'^E.  In  letting  the  contract  for  the  ditch  from  Avoca  to 
Oakland,  the  Central  Dredge  Co.  of  Cleveland,  O.,  put  in  a 
bid  that  was  $8,000  below  the  bid  of  Mr.  Lana,  but  they  let 
the  contract  to  Mr.  Lana. 

' '  F.  The  statute  provides  that  20  per  cent  of  the  estimates 
shall  be  retained  by  the  Board  until  the  work  is  fully  com- 
pleted according  to  the  terms  of  the  contract,  but  Children, 
Darrington  and  Spencer  have  accepted  the  work  on  the  ditch 
from  Oakland  to  the  Mills  County  line,  paying  to  Mr.  Lana 
all  of  the  20  per  cent  save  $500.00.  The  work  has  not  been 
completed  according  to  contract  and  protests  were  filed  by 
the  landowners  insisting  that  the  same  should  not  be  approved 
until  the  work  was  completed  according  to  the  contract.  This 
protest  was  ignored  by  Spencer,  Darrington  and  Children,  a 
majority  of  the  Board. 

' '  G.  The  contract  provided  that  on  either  side  of  the  ditch 
there  should  be  left  fourteen  feet  berms,  make  the  bank  uni- 
form and  level,  excavate  the  ditch  at  certain  depths  at  different 
I>oints,  aU  of  which  Lana  has  failed  to  do.  At  a  point  south 
of  the  Old  Carson  Mills  there  is  a  quarter  of  a  mile  where 
there  is  rock  from  one  foot  to  three  feet  above  what  the  con- 
tract fixed  as  the  bottom  line  of  the  ditch  that  Lana  should 
have  removed.  The  following  is  the  final  report  of  the 
engineer  in  charge : 

Council  Bluffs,  la.,  July  30, 1912. 

Report  of  Nishnabotna  Extension  Ditch  No.  10. 

To  the  Board  of  Supervisors  of  Pottawattamie  County, 
Iowa :  Sirs :  I  have  recently  made  an  inspection  of  the  Nish- 
nabotna extension  ditch,  No.  10,  in  this  county  from  Oakland 
to  Mills  county  line.  I  find  the  ditch  to  be  in  good  shape 
except  as  follows : 
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At  station  445,  the  bottom  of  the  ditch  is  three  feet 
above  the  established  ^ade  and  continues  at  approximately 
this  height  back  to  station  431  plus  40,  where  it  is  3-7-10  feet 
above  the  established  grade.  At  stations  341-344  there  is  a 
small  island  and  considerable  stumps,  which  condition  also 
exists  at  station  310.  At  station  296  there  are  small  points 
slightly  high  and  at  station  58  and  station  70  small  points 
protrude  into  the  channel.  In  case  the  work  is  approved  by 
you  the  contractor  is  entitled  to  his  20  per  cent  retained  less 
the  error  in  calculation  of  estimate  No.  70.  Total  cu.  yards, 
712,911.50  at  5.99  cents  per  cu.  yard,  $43,703.40.  Money 
allowed  by  fourteen  estimates,  $34,162.87.  Per  cent  retained 
less  error  $8,540.53. 

Respectively  submitted, 

E.  E.  Spetman, 
Engineer  in  Charge/ 
H.  As  before  stated,  they  retained  $500  of  the  20  per 
cent  to  complete  the  work  according  to  the  contract.  It  would 
seem  they  had  not  the  slightest  idea  of  what  it  would  cost  to 
complete  the  work  according  to  the  contract.  It  would  seem 
they  had  not  the  slightest  idea  of  what  it  would  cost  to  remove 
the  rock  at  Carson  and  to  make  the  banks  uniform,  clear  out 
the  stumps  and  logs  that  have  fallen  into  the  ditch  caused  by 
the  flood  last  March,  which  will  cost  thousands  of  dollars  to 
put  the  ditch  in  the  condition  required  by  the  contract. 

''I.  Frank  Shinn  has  brought  suit  on  behalf  of  himself 
and  many  other  landowners  within  the  district  to  cancel  the 
certificates  issued  by  the  Board  in  final  payment  to  Lana  for 
excavating  the  ditch  and  he  asks  judgment  for  any  damages 
that  may  result  to  the  landowners  by  reason  of  the  Board 
accepting  the  work  before  it  was  completed  according  to  the 
contract  against  Spencer,  Darrington  and  Children,  Super- 
visors, Coe  and  True  having  opposed  and  voted  against  accept- 
ing and  approving  the  work. 

''He  also  asks  the  cancellation  of  certificates  amounting 
to  $140.00  that  was  issued  to  Turner  &  CuUison  for  their 
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services  in  the  trial  of  the  Johnson  Mill  damage  appeal,  these 
attorneys  having  been  employed  by  parties  who  favored  the 
establishment  of  the  ditch. 

**B.  The  Board  of  Supervisors  having  employed  Attorney 
Eillpack  to  represent  the  district  in  the  trial  and  the  certifi- 
cates were  issued  to  him  in  payment  for  his  services  in  the 
trial  of  the  case.  The  landowners  of  the  district  think  that 
the  Board  have  been  very  reckless  in  the  employment  of 
lawyers  and  taxing  up  their  fees  to  the  drainage  district. 
They  have  allowed  Mr.  Ballpack's  attorney's  fees  regularly 
for  everything  he  did,  he  being  regarded  as  especially  qualified 
to  try  ditch  cases,  having  experience  not  only  in  this  county 
but  in  other  counties,  but  yet  they  employed  Mr.  Mitchell  of 
Council  Bluffs,  and  paid  $600.00  which  the  landowners  of 
the  district  must  pay. 

**J.  The  court  record  shows  that  every  appeal  case  for 
damages  was  decided  against  the  board,  claimants  getting 
about  three  times  as  much  as  the  appraisers  and  Board  allowed 
them. 

'^K.  Mr.  Lana  was  awarded  by  the  Board  the  contract  to 
dig  the  ditch  from  Avoca  to  Oakland,  known  as  Nishnabotna 
District  No.  5,  at  9.4  per  cubic  yard.  He  was  also  awarded 
the  contract  to  dig  the  ditch  from  Oakland  to  the  Mills  county 
line  at  5.99  per  cubic  yard.  When  he  had  completed  the  work 
to  the  Mills  county  line  certain  citizens  owning  lands  along 
the  river  in  Mills  county  petitioned  the  board  of  that  county 
to  establish  a  district.  After  a  full  and  fair  trial  before  the 
Board  they  refused  to  establish  a  drainage  district  Those 
owning  lands  through  which  the  river  run,  with  the  exceptions 
of  two  or  three  men,  were  so  enthusiastic  and  determined  to 
straighten  the  Nishnabotna  river,  that  they  bought  the  lands 
of  those  who  were  opposed  and  then  entered  into  a  private 
contract  with  Mr.  Lana  to  continue  his  dredge  on  down  the 
river  five  miles. 

*'L.  They  contracted  for  a  larger  ditch  and  those 
interested  say  that  he  is  digging  it  for  three  and  one-half  cents 
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per  cu.  yd.  A  comparison  of  the  estimates  of  these  three 
drainage  districts  will  show  that  the  landowners  from  Avoca 
to  Oakland  have  paid  Lana  for  his  work  of  digging  their  ditch 
at  the  rate  of  $19,000.00  more  than  the  Mills  county  people  are 
paying  and  that  the  landowners  from  Oakland  to  the  Mills 
County  line  have  paid  about  $4,000.00  more  than  Mills  county. 
A  recital  of  the  above  and  foregoing  facts  need  no  comment 
from  the  writer  of  this. 

''BRIDGES. 

''The  figures  relating  to  the  improvement  of  the  public 
highways  that  are  given  herein  were  obtained  by  an  examiner 
of  the  auditor's  office  employed  by  a  committee  of  Republicans 
who  is  preparing  this  paper  to  present  to  the  voters  of  this 
county.  He  had  great  difficulty  in  finding  the  cost  and  expen- 
diture of  bridges  for  the  reason  that  the  Board  of  Supervisors 
had  wholly  neglected  to  keep  a  record  as  required  by  Sec.  442 
of  the  Code  of  1897,  but  by  diligent  efforts  he  has  made  dis- 
coveries of  the  cost  of  culverts. 

"M.  The  contract  bridge  southeast  of  Carson  has  been 
measured  and  the  following  are  the  measurements.  The  walls 
are  1  foot.  8x12;  8x12;  8x12;  8x12;  12x20;  12x20;  6x12; 
6x12;  6x20;  6x20. 

"Now  the  reader  can  do  his  own  figuring  as  to  the  number 
of  cu.  yds.  in  this  bridge.  The  expert  concrete  engineers  at 
Ames  testified  in  the  Clinton  county  supervisors  cases  that 
$7.50  per  cu.  yd.  was  fair  pay  for  concrete  work.  Three  dif- 
ferent men  who  do  concrete  work  in  the  east  end  of  this 
county  say  they  do  this  work  for  27  cents  per  cu.  foot  and 
furnish  all  the  material.  The  reader  can  now  figure  out  the 
cost  of  this  bridge  and  determine  whether  the  Board  of  Super* 
visors  have  been  careless  in  paying  Mr.  Lana  $960.00  for  its 
construction. 

"It  will  also  be  seen  by  reference  to  the  concrete  tile 
referred  to  herein  that  Mr.  Lana  has  used  in  the  construction 
of  culverts,  he  has  charged  the  county  $5.50  a  foot,  while 
Supervisors  Coe  and  True  are  now  buying  the  same  tile  for 
$2.85  delivered  at  any  point  in  the  county. 
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"N.  No  business  man  would  think  of  conducting  his  busi- 
ness in  the  manner  in  which  the  Board  of  Supervisors  of  this 
county  has  conducted  the  county  business.  Their  own  bills 
that  they  filed  for  committee  work  are  not  itemized.  They  just 
simply  say  'Committee  work  $29.30,'  or  name  the  day  and 
amount.  They  do  not  tell  the  public  where  they  do  this  com- 
mittee work.  We  are  sure  that  no  banker,  merchant  or  farmer 
would  pay  bills  that  were  not  itemized  showing  specifically 
what  services  were  rendered. 

''It  seems  very  strange  that  the  Board  has  not  invited 
competitive  bids  for  the  construction  of  concrete  culverts  cost- 
ing from  $250.00  to  $1,600.00.  It  would  seem  that  Mr.  Lana 
would  go  out  without  plans  or  specifications  and  build  a  con- 
crete bridge,  come  back  and  file  a  little  strip  of  paper,  'Con- 
crete bridge,  S.  B.  city  of  Carson,  $960.00.' 

"A.  If  the  law  had  been  followed  by  Spencer,  Darring- 
ton  and  Children,  these  three  gentlemen  being  a  majority  of 
the  board  and  they  are  responsible  for  the  present  condition 
of  the  records  in  the  auditor's  office,  the  taxpayers  of  this 
county  would  then  have  an  opportunity  and  be  able  to  deter- 
mine how  their  business  was  being  managed. 

"We  hear,  complaint  on  every  hand  that  our  farms  are 
going  up  in  value  and  their  taxable  valuation  is  continually 
increasing.  One  would  naturally  suppose  that  the  taxable 
value  being  increased,  the  levy  would  be  lowered,  but  instead 
the  increase  in  taxes  continues  to  rise  along  with  value. 

"The  preparation  of  this  paper  and  the  payment  for  its 
printing  and  circulation  is  the  work  of  a  committee  of  Repub- 
licans numbering  twenty-five,  who  for  the  reasons  set  forth 
believe  that  Supervisors  Children  and  Darrington  ought  not 
to  be  re-elected,  but  that  the  qualified  electors  of  this  county 
should  at  the  November  election  recall  them. — ^Advertise- 
ment." 

Each  of  the  papers  containing  this  matter  had  a  circu- 
lation outside  of  Pottawattamie  county,  not  only  in  surround- 
ing counties,  but  in  several  of  the  United  States;  one  paper 


Jan.  1915]  Children  v.  Shinn.  543 

having  a  circulation  of  125  copies  ontside  the  county ;  another 
of  from  200  to  300,  and  still  another  of  165. 

Plaintiff  alleges  that  the  charges,  or  most  of  them,  had 
reference  not  only  to  the  board  but  to  him  personally  as  a 
constituent  member  thereof,  and  to  have  it  believed  generally 
that  he,  plaintiff,  by  reason  of  his  participation  in  the  matters 
complained  of,  was  an  unfit  person  for  re-election  to  the  office 
he  sought.  He  further  alleged  that  many  of  the  matters  com* 
plained  of  happened  when  he  was  not  a  member  of  the  board, 
and  that  as  to  other  matters  he,  plaintiff,  voted  against  the 
action  of  the  board ;  but  being  in  the  minority,  was  forced  to 
submit  Each  and  all  of  the  charges  he  alleges  to  be  false,  and 
that  defendant,  knowing  them  to  be  false,  caused  the  same  to 
be  published  maliciously  and  without  any  probable  cause  for 
believing  the  same  to  be  true. 

The  defendant  admitted  the  publication;  that  plaintiff 
had  been  a  member  of  the  county  board  of  supervisors  for  the 
time  stated,  and  was  a  candidate  for  re-election ;  alleged  that 
he,  defendant,  was  a  citizen  and  taxpayer  of  the  county,  and 
interested  in  its  affairs;  that  he  made  the  publication  to 
advise  the  electors  of  the  county  as  to  plaintiff's  qualifi- 
cations for  the  office ;  and  that  he  made  the  publication  without 
malice  and  for  the  sole  purpose  of  promoting  the  public  wel- 
fara 

At  the  conclusion  of  plaintiff's  testimony,  offered  upon  a 
trial  of  the  issues  to  a  jury,  the  trial  court  directed  a  verdict 
for  the  defendant,  and  plaintiff  appeals. 

In  this  state  a  libel  is  defined  to  be  ''A  malicious  defama- 
tion of  a  person,  made  public  by  any  printing,  .  .  . 
tending  to  provoke  him  to  wrath  or  expose  him  to  public 

hatred,  contempt  or  ridicule,  or  to  deprive 
slamdkb:  him  of  the  benefits  of  public  confidence  and 

charge  of  social  intercourse."     Code  Sec.  5086.     Any 

crime  an- 

necewary :         guch  publication  IS  libclous  per  se,  although 

presumptions.  '^  r-  7  o 

it  does  not  charge  a  crime,  and  no  special 
damages  need  be  alleged  or  proved.    Call  v.  Lardbee,  60  Iowa 
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312;  HaUey  v.  Chregg,  74  Iowa  563;  Morse  v.  Printing  Co., 
124  Iowa  707;  Sheibley  v.  AsMon,  130  Iowa  195;  State  v. 
Keenan,  111  Iowa  286 ;  State  v.  Cooper,  138  Iowa  516. 

In  the  first  instanee,  the  question  of  privilege  is  not 
involved;  nor  need  the  plaintiff  prove  the  falsity  of  the 
charges.  State  v.  Conable,  81  Iowa  60 ;  State  v.  Lomack,  130 
Iowa  79. 

If  the  publication  be  held  to  have  had  reference  to 
plaintiff  at  all,  it  referred  to  his  conduct  as  an  officer,  and, 
as  we  think,  tended  to  impeach  his  ability,  skUl  or  knowledge, 

and  for  the  purpose  of  conveying  the  impres- 
BiJLKDn:  sion  that  he  was  unfit  to  be  continued  therein. 

libels  per  te: 

S52i  ^"*^'  ^^^^  publications  are  on  their  face  action- 
able per  se.  Vial  v.  Larson,  132  Iowa  208; 
Sanderson  v.  Caldtaell,  45  N.  T.  398 ;  Williams  v.  Daeenport, 
42  Minn.  393 ;  Morasse  v.  Brochu,  151  Mass.  567 ;  Spiering  v. 
Andrae,  45  Wis.  330 ;  Evistan  v.  Cramer,  47  Wis.  659 ;  Vwt 
Tassel  v.  C apron,  1  Denio  (N.  Y.)  250;  Oove  v.  Blethen, 
21  Minn.  80. 

The  rule  quite  generally  obtaining  is  that  words  writtai 
of  one  holding  an  office  of  profit,  charging  incapacity  or  want 
of  integrity,  or  corruption  in  office,  are  libelous  per  se  because 
they  render  his  tenure  precarious  and  are  therefore  a  detri- 
ment from  a  pecuniary  point  of  view.  Alexander  v,  Jenkins, 
1  Q.  B.  (1892)  800;  Sharpe  v.  Larson,  67  Minn.  428. 

One  of  the  main  points  made  in  favor  of  the  ruling  of 
the  trial  court  is  that  the  publication  does  not  refer  to  plain- 
tiff at  all,  but  to  the  board  of  supervisors  as  a  class,  and  that 
3   j^3,j^  ^j^p         plaintiff  cannot  recover  unless  it  be  shown 

fibefs^™ '  offl-     ^^^^  ^^  ^  ^^  o^^  ^^  ^^^^  ^^^^  ^^  which  the 
^tenSLis^f   publication  referred.    It  may  be  remarked  in 

■a^^  J%jf  1*11 

this  connection  that  plaintiff  was  not  per- 
mitted to  show  by  several  persons  who  read  the  article 
whether  or  not  they  understood  it  to  refer  to  plaintiff  and 
to  charge  him  with  being  one  of  the  actors.  Manifestly  the 
ruling  was  erroneous.    Plaintiff  was  one  of  the  members  of 
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the  board,  at  least  for  a  part  of  the  time  daring  which  the 
actions  of  the  board  were  complained  of,  and  he  was  not 
excepted  from  the  general  charges  against  the  board  as  a 
whole.  In  such  circumstances  and  especially  in  view  of  the 
last  paragraph  of  the  article,  and  of  the  further  fact  that  he, 
plaintifF,  was  then  a  candidate  for  re-election,  we  think  it 
clear  that  this  testimony  should  have  been  admitted.  Aside 
from  this,  however,  and  taking  the  article  by  its  four  comers, 
we  think  the  clear  implication  from  it  is  that  what  the  board 
did  in  the  respects  charged  he,  plaintiff,  as  a  member  of  that 
board,  also  did.  The  charges  are  not  against  a  general  class, 
but  against  a  board  of  which  plaintiff  was  a  member,  and  the 
charges  were  confessedly  made  to  influence  voters  in  exer* 
cising  their  right  of  franchise. 

In  such  circumstances,  the  cases  hold  almost  without 
dissent  that  a  member  of  the  board  may  maintain  an  action 
of  libel  without  showing  specifically  that  the  charges  were 
intended  to  or  were  by  the  hearers  understood  to  apply  to 
any  specific  member  of  the  board  of  which  plaintiff  was  a 
member.  Le  Fanu  v.  Mdlcomsoiv,  1  H.  L.  636;  Bj^knum  v. 
Delavcm,  25  Wend.  (N.  Y.)  185 ;  Weston  v.  Commercial  Assn., 
77  N,  B.  (N.  Y.)  660;  Penstermaker  v.  Pub.  Co.,  43  Pac.  112; 
S.C.  45  Pac.  1097;  Qidney  v.  Blake,  11  Johns.  (N.  Y.)  54; 
Levert  v.  Pub.  Co.,  49  So.  206 ;  Petsch  v.  Ptg.  Co.,  41  N.  W. 
(Minn.)  1034;  BeiUy  v.  Curtiss,  84  Atl.  (N.  J.)  199. 

In  Reilly's  case,  supra,  it  is  said:  ''A  sweeping  charge 
of  misconduct,  leveled  against  a  public  board  without  excep- 
tion, necessarily  points  the  finger  of  condemnation  at  every 
member  thereof,  though  none  are  named;  and  every  member 
of  the  board  may  maintain  an  action  therefor." 

In  Petsch 's  case,  it  is  said :  ''And  while  it  would  have  been 
proper,  and  perhaps  more  satisfactory,  to  have  set  forth  by 
additional  averments  matters  explanatory  of  some  parts  of  the 
charge,  we  are  of  the  opinion  that  the  language  used,  includ- 
ing the  words  'city  hall  ring,'  assuming  this  language  to  be 

applied  to  the  plaintiff  and  the  others  named,  may  fairly  and 
Vol.  168  Ia.— 35 
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reaBonably  bear  the  interpretatiim  substantially  as  charged, 
viz.,  that  it  was  intended  thereby  to  stigmatize  the  plaintiff 
and  the  others  named  as  having  corruptly  conq>ired  together 
to  defeat  the  comptroller  because  he  stood  in  the  way  of  un- 
lawful or  didionest  schemes  of  theirs  to  obtain  money  from  the 
treasury  for  their  own  private  advantage,  and  that  it  was 
proper  to  aver  that  such  was  the  intent  with  which  the  charge 
was  published,  and  the  manner  in  which  it  was  understood  by 
those  who  read  it.  Such  averments  are  to  be  treated  as  sub- 
stantial allegations  of  fact,  which  may  be  made  to  fix  the 
meaning  if  there  is  doubt  or  ambiguity  in  the  language.  1 
Amer.  Lead  Cos.  139;  Goodrich  v.  WoolcoU,  3  Cow.  239; 
Blaisdell  v.  Raynumd,  4  Abb.  Pr.  459 ;  Gibson  v.  WiUiams,  4 
Wend.  324 ;  Andrews  v.  Woodmcmsee,  15  Wend.  234 ;  Maynard 
V.  Ins.  Co.,  41  Csl.  209.'' 

In  Levert's  case,  the  court  used  this  language:  ''That 
plaintiff  was  not  named,  and  that  the  defendants  did  not  even 
know  that  he  was  a  member  of  the  board,  is  no  legal  excuse, 
but  may  be  considered  as  a  mitigating  circumstance.  The  libel 
not  only  assailed  the  corporate  action  of  the  board,  but  im- 
peached the  integrity  of  every  individual  member  who  partici- 
pated in  the  proceedings. 

''The  wholesale  charge  of  official  favoritism  and  miscon- 
duct pointed  to  all  the  members  of  the  board  who  participated 
in  the  proceedings.  These  gentlemen  were  citizens  of  more  or 
less  prominence  in  the  community,  and  their  official  connection 
with  the  Tulane  University  was  well  known.  It  is  manifest 
that  the  plaintiff,  although  not  named  in  the  libelous  publi- 
cation, was  necessarily  one  of  its  objects,  and  it  must  have  been 
so  understood  by  those  who  knew  that  he  was  a  member  of  the 
board." 

We  have  recently  affirmed  this  rule  in  Wisner  v.  Nichols, 
165  Iowa  15,  applying  it  to  a  plaintiff  who  was  one  of  a 
class,  rather  than  a  member  of  a  distinct  group  or  board. 

Plaintiff  was  entitled  to  show  ihat  persons  who  read  the 
article  understood  it  as  applying  to  him,  and  to  claim  that  it 


Jan.  1915]  Children  v.  Shikn.  547 

had  reference  to  his  conduct  while  a  member  of  the  board, 
except  as  the  article  itself  showed  that  what  transpired  hap- 
pened before  he  became  a  member  of  that  body.  Leonard  v. 
Allen,  11  Gush.  (Mass.)  241;  Smart  v.  Blanchard,  42  N.  H. 
137. 

II.  In  this  same  connection,  it  will  be  noticed  that  the  ar- 
ticle complained  of  in  a  few  instances  specifies  the  dates  when 
the  transactions  occnrred,  and  as  to  some  of  these  times  plain- 
4.  LiB«L  AWD         *^^  ^^  confessedly  not  a  member  of  the 

fibefof^offl-  board.  As  to  these  we  think  there  was  no 
appiio&tion  libel ;  first,  because  they  were  shown  to  be  true, 
^  "'  and  next,  because  they  could  not  in  reason  be 
held  to  apply  to  the  plaintiff,  who  was  not  then  a  member  of 
the  board.  Where  dates  are  not  given,  we  think  it  must  be 
held  that  they  applied  to  plaintiff's  conduct  as  a  member  of 
the  board,  for  unless  they  did,  they  would  have  no  significance 
whatever  as  bearing  upon  the  object  and  intent  of  the  writer 
of  the  article,  or  they  would  be  false  and  untrue  as  applied 
to  the  plaintiff. 

III.  The  truth  of  the  charges  was  a  complete  defense  to  the 
action.  But,  as  we  have  already  intimated,  some  of  the  charges 
were  untrue,  for  plaintiff  was  not  a  member  of  the  board  when 

the  actions  complained  of  took  place ;  and  in 
slandbb:     ^     several  instances  plaintiff  voted  against  the  ac- 

faUlty  ot  pub-  '^ 

"n*  ttSi*      '^    *^^^  ^^  *^®  board.    Without  pointing  out  in 

detail  the  charges  inferentially  made  against 
plaintiff,  which  occurred  before  he  was  a  member  of  the 
board,  it  may  be  said  that  the  ditch  from  Avoca  to  Oakland 
was  constructed  before  plaintiff  became  a  member  of  the 
board,  and  he  did  not  vote  to  let  the  contract  upon  a  bid  of 
$8,000  more  than  the  lowest  one — ^this  defendant  knew. 
Again,  the  statement  as  to  some  of  the  payments  made  to 
Lana  were  untrue.  Plaintiff  voted  against  letting  con- 
tracts to  Lana  on  a  '^ catch-all"  bid,  but  the  charge,  as  we 
construe  it,  is  that  he  voted  in  favor  thereof  and  was  re- 
sponsible for  the  conduct  of  the  board  in  this  respect.  Again, 
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plaintiff  was  not  a  member  of  the  board  when  the  contract 
referred  to  in  paragraph  ''L"  of  the  article  was  let,  so  that 
this  was  untrue  as  to  him. 

But  we  need  not  go  through  the  entire  article  to  point 
out  each  statement  which,  upon  our  construction  of  the  ar- 
ticle, was  false  and  untrue.  Enough  is  stated  to  show  that 
the  case  should  have  gone  to  the  jury. 

IV.  As  plaintiff  was  a  candidate  for  re- 
slandeb:  election,  the  occasion  was  privileged;  and  the 

prlvilB^ed 

"occasion**:        rule  in  such  circumstances,  as  announced  in 

abuse  of 

privilege:  Bays  V.  Hunt,  60  Iowa  251,  255,  is: 

rule   of   prlvi-  ^  '  ' 

lege. 

''The  court  directed  the  jury  that  if 
plaintiff  was  a  candidate  for  office,  and  seeking  the  support 
of  the  electors  at  the  time  the  words  were  spoken,  and  de- 
fendant had  been  informed  and  believed  that  the  words  were 
true,  and  spoke  them  without  malice  and  in  good  faith  to 
some  of  the  electors,  for  the  sole  purpose  of  advising  them  of 
the  real  character  and  qualifications  of  plaintiff  for  the  office 
he  was  seeking,  in  that  case  the  speaking  of  the  words  was 
privileged,  and  defendant  is  not  liable  therefor.  Counsel  for 
plaintiff  insists  that  the  instruction  is  erroneous,  for  the 
reason  that  it  is  not  qualified,  as  it  ought  to  have  been,  with 
the  thought  that  defendant  should  have  reasonable  and  prob- 
able cause,  as  a  prudent,  careful  man,  to  believe  the  words 
spoken  to  be  true.  We  are  of  the  opinion  that  the  instruc- 
tion as  given  is  correct.  Belief  in  the  truth  of  the  words, 
and  hearsay,  as  probable  ground  for  belief,  justified  defend- 
ant in  imparting  the  information  in  good  faith  to  the  electors. 
Townshend  on  Slcmder  <md  Libel,  2d  Ed.  241  and  notes. 

''All  men,  in  the  gravest  affairs,  are  accustomed  to  act 
upon  information  received  from  others,  which  is  fully  be- 
lieved by  them.  In  order  to  justify  their  action  under  such 
belief,  the  law  does  not  provide  a  standard  by  which  to  meas- 
ure their  credulity.  It  simply  requires  an  honest  belief, 
which  presupposes  the  exercise  of  the  faculties  of  the  mind 
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and  the  knowledge  possessed  by  them  as  would  be  done  by 
an  ordinarily  prudent  and  careful  man. 

*'MoU  V.  Dawson,  46  Iowa  533,  is  not  in  conflict  with 
these  views.  An  instruction  given  to  the  jury  in  that  case, 
to  the  effect  that  the  defendant  'must  have  believed  the 
charge,  and  have  good  and  reasonable  cause  so  to  believe  as 
an  ordinarily  careful  and  prudent  man/  was  approved  by  this 
court.  But  it  was  not  ruled  that  the  instruction  without 
the  qualification  in  question,  and  simply  based  upon  defend- 
ant's actual  and  honest  belief,  would  not  have  been  sufficient. 
In  that  form  it  would  have  been  in  accord  with  the  rule  above 
quoted  from  Townshend  on  Slander  and  Libel."  See  also, 
Ott  V.  Murphy,  160  Iowa  730. 

It  was  for  the  court  to  say  whether  or  not  the  occasion 
was  privileged,  but  as  the  privilege  was  a  qualified  one,  it 
was  for  the  jury  jto  say  under  proper  instructions  whether  or 

not  the  defendant  abused  his  privilege.    The 

7.   LlBlL  AND  .         V   .  •    -1         J  T  -n         X  u 

slandek:  occasion  being  privileged,  malice  will  not  be 

malice :    bow  , 

determined :       presumed,  but  it  may  be  shown  that  plaintiff 

went  beyond  his  privilege  or  abused  it,  in 
which  case  he  is  to  be  held  liable.  This  latter  question  is  for 
a  jury,  and  malice  may  be  found  either  from  the  article 
itself,  the  defendant's  knowledge  of  the  falsity  of  the  charges, 
or  other  extrinsic  circumstances  bearing  upon  the  defend- 
ant's objects,  purposes  and  motives.  SchuU  v.  Hopkins,  127 
N.  W.  (S.  D.)  550;  HamUton  v.  Eno,  81  N.  Y.  116, 120;  Nich- 
ols V.  Eaton,  110  Iowa  509,  513 ;  Sunley  v.  Ins.  Co.,  132  Iowa 
123,  12  L.  R.  A.  (N.  S.)  91;  State  v.  Haskins,  109  Iowa  656; 
Prewiti  v.  Wilson,  128  Iowa  198 ;  Cherry  v.  Leader  Co.,  114 
Iowa  298. 

Our  rule,  as  announced  in  Bays  v.  Hunt,  supra,  is  more 
liberal  than  that  prevailing  in  many  jurisdictions,  where  it 
is  held  that  to  publish  a  falsehood  of  one  who  is  a  candidate 
for  office  is  always  in  excess  of  the  privilege  and  therefore 
actionable.  Falsehood  being  proved,  the  question  becomes 
one  for  a  jury,  under  our  holdings,  of  the  honesty  and  good 
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faith  of  the  defendant  and  his  purpose  in  making  the  pub- 
lication. 

For  the  reasons  pointed  out,  we  are  constrained  to  hold 
that  the  trial  court  was  in  error  in  directing  the  verdict. 
The  judgment  must,  therefore,  be  and  it  is — Reversed. 


Good  MnjKiKO  Machine  Company,  Appellant,  v.  Williak 

Galloway  et  al.,  Appellees. 

BE-FOBMATION  OF  XN8TBUMENT8:  Evidence— Suffldeney  to  jrii»- 

1  tifjr  R6-fonnatlon.  Evidence  is  "clear  and  satisfactory"  within 
the  meaning  of  the  rule  governing  the  re-formation  of  written 
instruments,  when  such  that  the  mind  readily  reaches  a  satis- 
factory conclusion  that  the  parties  did  not  in  writing  up  the 
contract  use  such  words  as  aptly  expressed  that  which  they 
mutually  intended  to  express. 

m 

BB-FOBMATION  OF  mSTBXTMENTS:     Bfistaken  Use  of  Words. 

2  Evidence  reviewed  and  held  to  clearly  show  the  parties  had 
mutually  agreed  that  both  parties  should  have  the  right  to  for- 
feit the  contracts,  under  certain  conditions,  and  had  failed,  in 
writing  up  the  contract,  to  use  apt  words  to  express  such  agree- 
ment, thereby  justifying  re-formation  of  the  writing. 

BE-FOBMATION  OF  rNBTBUMEMTS:     Evidence— Oral-43iixroimd- 

3  Ing  OircuniBtancea — ^Nature  of  Subject-Matter.  Evidence  consists 
not  alone  of  oral  words  spoken.  Sometimes  the  surrounding  cir- 
cumstances and  the  nature  of  the  subject-matter  of  the  contract 
may  throw  a  stronger  light  on  the  ultimate  question  than  the 
naked  testimony  of  witnesses. 

BE-FOBBiATIOK    OF    INSTBUMENTS:      Oromids—' 'Mistake    of 

4  Law."  To  80  re-form  a  writing  that  the  right  to  forfeit  the 
contract  is  mutual,  such  being  the  actual  contract  of  the  parties, 
is  not  reforming  ' '  a  mistake  of  law. ' ' 

PBINCIPLE  APPLIED:  Plaintiff  and  defendants  actually 
agreed  that  each  should  have  the  right  to  forfeit  the  contract 
under  certain  conditions.  In  reducing  their  contract  to  writing 
they  employed  these  words:  "The  parties  of  the  second  part 
agree  to  push  the  sales  of  the  aforesaid  machines  in  good  faith, 
and  should  they  fail  to  sell  the  number  hereinbefore  required, 
then  said  contract  may  be  forfeited."    This  language  wbb 
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URder  the  muitaken  belief  by  each  party  that  it  was  broad  enough 
to  cover  the  right  of  forfeiture  by  either  party.  Held,  not  a  mis- 
take of  law  but  a  mistake  in  the  use  of  words  to  express  the 
actual  agreement. 

Appeal  from  Black  Hawk  District  Court. — ^Hon.  C.  IW. 

MuLLAN,  Judge. 

Saturday,  January  23,  1915. 

Action  to  reform  a  contract.  Decree  for  the  defendant. 
Plaintiff  appeals. — Affirmed. 

Feely  iSk  Feely,  Hears  &  Love  joy,  for  appellant. 

WHliam  &  Clark,  B.  F.  Swisher,  for  appellees. 

Gaynor,  J. — The  plaintiff  and  defendants  entered  into 
a  written  agreement  by  the  terms  of  which  the  defendants 
agreed  to  purchase  and  pay  for  certain  milking  machines, 
and  to  pay  a  royalty  upon  certain  can  valves  and  pulsators. 
The  action  is  brought  to  recover  these  royalties  claimed  to 
be  due  under  the  cpntract. 

The  defendants  answered  plaintiff's  petition,  the  mate- 
rial part  of  which  is  to  the  effect  that  the  contract,  as  writ- 
ten, did  not  express  the  true  agreement  of  the  parties;  that 
the  contract,  as  actually  entered  into  between  the  parties, 
provided  that  either  party  should  have  the  ri^^ht  and  privilege 
to  cancel,  abandon,  terminate  and  declare  said  contract  at  an 
end,  should  the  defendants  fail  to  sell  the  number  provided 
in  said  contract,  after  having  diligently  pushed  the  sale  in 
good  faith;  that  the  last  paragraph  of  the  contract  sued  on 
fails  to  embody  the  full  intent  and  meaning  of  the  parties 
to  said  contract,  in  that  said  contract  omitted  and  failed  to 
express  such  agreement,  and  defendants  say  that  the  contract 
omitted  and  failed  to  express  such  agreement,  and  defendants 
say  that  the  contract  was  intended  by  the  parties  to  said 
agreement  to  read  as  follows : 
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''The  parties  of  the  second  part  agree  to  push  the  sale 
of  the  aforesaid  machines  in  good  faith,  and  should  they  fail 
to  sell  the  number  of  machines  herein  required,  then  this  con- 
tract may,  by  either  the  first  or  second  parties,  be  declared 
terminated,  cancelled,  and  at  an  end,''  while  the  contract  as 
set  out  by  the  plaintiff  reads : 

''The  parties  of  the  second  part  agree  to  push  the  sale 
of  the  aforesaid  machines  in  good  faith,  and  should  they  fail 
to  sell  the  number  of  machines  hereinbefore  required,  then 
the  contract  may  be  forfeited.'' 

Upon  the  filing  of  this  answer,  a  motion  was  made  to 
transfer  this  issue  to  the  equity  side  of  the  calendar  for  trial, 
which  was  accordingly  done.  Thereafter,  this  issue  alone 
came  before  the  court  for  trial,  and  the  court,  after  hearing 
the  testimony  submitted,  entered  the  following  decree: 

"The  last  paragraph  of  the  contract  is  re-formed  to  con- 
form to  the  intentions  of  the  parties,  and  such  contract  when 
so  re-formed,  reads  as  follows:  'The  parties  of  the  second 
part  further,  agree  to  push  the  sale  of  the  aforesaid  machine 
in  good  faith,  and  should  they  fail  to  sell  the  number  of 
machines  hereinbefore  required,  then  this  contract  may  be 
cancelled,  and  terminated  by  either  party  thereto.'  " 

From  this  finding  and  decree,  the  plaintiff  appeals. 

This  case  presents  questions  of  fact  only.  We  think  the 
law  has  been  well  settled  upon  the  controversy  here  pre- 
sented. 

It  appears  that  under  the  contract  set  out  in  plaintiff's 
petition,  the  plaintiff  granted  to  the  defendants  the  exclusive 
right  to  manufacture  and  sell  certain  milking  machines,  and 
that  the  defendants  agreed  to  pay  the  plaintiff  certain  roy- 
alties upon  the  machines  manufactured  and  sold.  This  is  a 
sufficient  statement  of  plaintiff's  contention  to  give  an  under- 
standing of  the  controversy  that  arises  here. 
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Count  Five  of  defendants'  answer  is  alone  involved.  This 
count  sets  out  facts  upon  which  is  predicated  a  right  to  have 
the  last  paragraph  of  the  written  instrument  re-formed.  This 
paragraph,  as  it  appears  in  the  contract  set  out  by  the  plain- 
tiff, reads  as  follows: 

''The  parties  of  the  second  part  further  agree  to  push 
the  sale  of  the  aforesaid  machines  in  good  faith,  and  should 
they  fail  to  sell  the  number  of  machines  hereinbefore  re- 
quired, then  this  contract  may  he  forfeited.** 

It  is  apparent,  from  this  provision  of  the  contract  sued 
on,  that  someone  had  a  right  to  forfeit  this  contract  at  some 
time,  and  under  certain  conditions.  It  seems  to  be  the  plain- 
tiff's contention  that  it  alone  had  the  right.  The  defendants' 
contention  is,  that  either  had  the  right,  and  that  the  contract 
does  not  express  the  latter  meaning,  although  this  was  the 
express  agreement  and  understanding  of  the  parties  at  the 
time'  the  contract  was  entered  into. 

The  defendants'  contention  is,  that  if  it  should  appear 
or  should  be  found  impossible  to  sell  the  number  of  machines 
specified  in  the  contract,  after  an  attempt  on  their  part  to 
carry  out  and  perform  all  the  conditions  of  the  contract,  then 
either  party  might  terminate  the  contract ;  that  the  paragraph, 
hereinbefore  set  out  as  appearing  in  the  signed  contract,  was 
intended  to  express  such  understanding  and  agreement,  and 
that  the  x>er8ons  in  preparing  it  failed  to  use  apt  language 
to  express  the  same ;  that  such  mistake  was  a  mutual  mistake 
of  the  parties  to  the  contract  at  the  time  the  same  was 
executed. 

It  appears  that  there  was  an  original  draft  of  this  con- 
tract, and  that  it  contained  a  provision  substantially  as  fol- 
lows— ^that  the  parties  of  the  second  part  should  push  the  sale 
of  the  aforesaid  machines  in  good  faith,  and  should  they  fail 
to  sell  the  number  of  machines  provided  in  said  contract,  it 
might  be  forfeited  at  the  option  of  the  party  of  the  first  part. 

It  appears  that  Galloway,  one  of  the  defendants,  ob- 
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jected  to  this  provision  because  it  limited  tlie  right  to  farfeU 
the  contract  to  the  party  of  the  first  part.  In  the  written 
instrument  that  was  finally  signed,  after  the  eontract  had  been 
rewritten  by  someone,  the  words,  ''by  the  i>arty  of  the  first 
part, ' '  were  omitted,  and  it  so  appears  in  the  contract  saed  on. 

Mr.  Galloway  testified  in  snbstance:  "I  think  there  was 
a  contract  written  prior  to  the  signing  of  the  contract  attached 
to  plaintiff's  petition.  This  was  submitted  to  me  by  either 
Mr.  Hummel  or  Mr.  Good.  The  milking  machine  was  in  the 
candy  factory  at  the  time.  Had  several  interriews  with  Mr. 
Sedgwick  and  we  discussed  the  contract  together.  I  remember 
having  discussed  with  some  of  them  as  to  whether  there  should 
be  a  clause  for  the  cancelling  or  abandoning  of  the  contract. 
I  told  them  I  would  not  sign  the  contract  unless  there  was  an 
understanding  between  us  with  reference  to  the  outcome  of 
the  machine,  which  was  a  theory  at  that  time.  I  told  them  that 
if  the  machine  did  not  sell  and  did  not  work,  that  I  would 
reserve  the  right  to  forfeit  the  i^ntract,  and  I  meant  by  that, 
that  it  could  be  cancelled  at  any  time  as  soon  as  it  was  proven 
that  it  was  not  selling,  and  was  not  a  success.  I  first  had  a 
conversation  with  Mr.  Good  as  to  the  subject  matter  of  the 
contract.  This  was  several  weeks  before  the  contract  was 
made."  He  further  said  that  he  could  not  tell  when  or  where 
any  of  the  particular  conversations  took  place,  or  who  was 
present  at  any  particular  time  when  the  conversations  oc- 
curred; that  they  talked  together  a  good  many  times;  that 
he  had  a  conversation  with  Good  and  Hummel  and  Sedgwick 
with  reference  to  the  terms  of  the  contract  before  it  was  exe- 
cuted. ''I  discussed  the  terms  and  provisions  of  the  contract 
at  a  time  when  all  three  were  present.  At  the  time  when 
they  were  all  three  present,  it  was  said  that  if  the  machine 
did  not  make  good  that  the  contract  would  be  forfeited.  The 
machine  was  brought  to  us  and  reported  to  be  a  positive  suc- 
cess.   We  made  the  contract  on  that  ground  only." 

He  was  asked  this  question:  ''What  was  said  with  ref- 
erence to  the  subject  t" 
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A.  *'It  was  said,  'You  need  not  worry,  Galloway,  if  the 
thing  is  not  all  right,  we  will  make  it  all  right,'  and  I  said, 
'I  want  to  be  sure  about  it,  and  I  want  the  right  to  cancel 
the  contract  and  forfeit  it,'  and  they  said,  'All  right,  we  will 
give  you  that  right. '  I  cannot  tell  which  of  them  said  it,  but 
they  were  all  present.  It  was  mutually  agreed  that  it  would 
be  cancelled  if  the  thing  was  not  satisfactory,  if  we  wanted 
to  forfeit  it.  At  the  time  of  this  conversation,  I  think  they 
brought  out  a  draft  of  a  contract  and  we  read  it  over,  and  I 
asked  that  this  clause  be  put  in.  I  am  not  real  positive  about 
their  bringing  the  draft  of  the  contract  at  that  time.  I  know 
the  contract  was  finally  laid  in  front  of  me.  I  read  it  over 
and  said,  'Gentlemen,  I  cannot  accept  it  that  way.'  I  cannot 
remember  whether  the  contract  was  written  after  we  got  to- 
gether or  whether  it  was  brought  there.  I  do  remember  that 
either  then  or  later  that  the  draft  of  the  contract  was  pre- 
sented to  me.  I  am  not  sure  as  to  how  the  addition  to  the 
contract  was  made.  I  draw  too  many  contracts  to  be  able  to 
state,  but  I  know  there  was  a  change  made  from  the  original, 
and  they  submitted  it  to  me.  I  don't  know  whether  the  last 
paragraph  was  added  to  the  first,  second  or  third  drafts  that 
were  submitted  to  me.  I  want  the  court  to  understand  that 
the  original  draft  of  the  contract  submitted  to  me  by  Sedg- 
wick, Good  and  Hummel  had  no  reference  in  it  to  the  right 
of  cancellation  hy  either  party,*' 

Mr.  Lytic,  one  of  the  defendants,  testified  in  substance: 

''I  had  conversations  at  various  times  and  places  with  the 
officers  of  the  Good  Milking  Machine  Company  with  reference 
to  the  right  of  cancellation  and  annulment  of  the  contract. 
It  was  talked  over  at  the  bank,  and  the  statement,  on  the  part 
of  the  individuals  forming  that  company  was,  that  they  had 
no  idea  or  intention  of  holding  us  to  this  contract  if  the 
machines  were  not  what  they  were  represented  to  be,  and  in 
case  we  pushed  the  sale  and  failed  to  sell  the  machines,  that 
they  would  not  expect  any  further  effort  on  our  part  to  carry 
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out  the  contract,  and  it  would  be  dropped."  He  further  said 
that  after  they  (the  defendants)  had  made  and  sent  out  sev- 
eral machines,  Mr.  Good  came  to  Mitchell  and  made  the  state- 
ment that  he  was  afraid  if  he  couldn't  make  the  machines 
do  different,  that  the  Galloway  Company  or  Mr.  Galloway 
would  throw  up  the  contract.  The  cancellation  feature  of  the 
contract  was  mentioned  by  the  members  of  the  company  at 
the  time  the  contract  was  talked  over  in  Leavitt  &  Johnson's 
Bank.  At  that  time,  I  don't  know  that  there  was  any  particu- 
lar clause  of  the  contract  discussed,  and  their  intention  in 
drafting  the  contract  was,  that  if  we  did  not  find  the  business 
proved  what  they  represented,  or  if  we  couldn't  sell  them 
that  it  was  not  their  intention  to  hold  us  up.  The  matter 
could  be  dropped,  and  that  the  contract  would  provide  for 
such  contingency.    The  contract  was  drawn  afterwards." 

The  foregoing  are  the  positive  statements  of  Galloway 
and  Lytle  as  they  appear  in  the  record.  The  time,  place,  and 
circumstances  of  the  conversations  are  left  in  some  confusion. 
The  mind  often  retains  the  ultimate  material  fact,  without 
retaining  a  clear  vision  of  the  surrounding  conditions  at  the 
time.  These  ultimate  facts  are  adhered  to  through  all  the 
testimony  of  these  witnesses,  and  are  shown  by  the  testimony. 

Mr.  Sedgwick,  called  for  the  defendant,  said  that  there 
was  no  conversation  in  his  presence  touching  the  right  of  the 
defendants  to  cancel  the  contract ;  that  he  had  a  conversation 
with  them,  but  isn't  sure  whether  Mr.  Lytle  was  present  He 
said  that  following  that  conversation,  he  prepared  a  draft  of 
the  contract  proposed  to  be  entered  into.  *'I  gave  this  draft 
to  Mr.  Hummel  or  Mr.  Good.  In  this  contract,  I  inserted 
this  paragraph :  'The  parties  of  the  second  part  further  agree 
to  push  the  sale  of  the  aforesaid  machines  in  good  faith  and 
should  they  fail  to  sell  the  number  of  machines  hereinbefore 
required,  then  this  contract  may  be  forfeited  at  the  option  of 
the  party  of  the  first  part. '  The  subject  matter  of  this  para- 
graph was  never  discussed  with  Mr.  Galloway  and  myself, 
nor  by  Mr.  Hummel  and  Mr.  Good  at  the  conference  at  the 
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Galloway  factory.  I  inserted  this  as  the  result  of  a  conversa- 
tion had  with  Mr.  Good  and  Mr.  Hummel  after  the  conver- 
sation with  Mr.  Galloway.  It  was  inserted  for  the  reason  that 
if  they  should  not  sell  the  number  of  machines  required,  we 
ought  to  have  a  right  to  cancel  the  contract.  We  were  build- 
ing a  few  machines  at  the  candy  factory,  and  by  our  arrange- 
ments with  Galloway,  we  were  going  out  of  business.  The 
contract,  as  finally  entered  into,  was  submitted  to  me,  before 
its  execution,  by  either  Mr.  Hummel  or  Mr.  Good.  I  had  no 
further  conversation  with  Galloway.  The  subject  matter  of 
the  cancellation  of  this  contract  was  never  discussed  between 
myself  and  Mr.  Galloway  or  Mr.  Lytle,  at  any  time  before 
the  execution  of  this  contract,  and  I  never  heard  any  conver- 
sation upon  that  subject.  I  never  compared  the  contract  sued 
on,  and  the  one  prepared  by  me,  to  determine  whether  they 
were  exactly  alike,  except  the  last  two  clauses.*' 

Hummel  testified  that  there  was  nothing  ever  said  between 
him  and  Galloway  or  Lytle  as  to  their  right  to  forfeit  the 
contract  proposed  to  be  entered  into,  in  case  they  failed  to  sell 
the  number  of  machines  that  they  agreed  to  sell.  This  matter 
was  never  discussed  at  any  meeting;  that  Galloway  never 
objected  to  any  feature  in  the  contract  originally  prepared 
by  Sedgwick,  except  a  provision  with  reference  to  hiring  a 
superintendent.  He  further  testified  on  cross-examination 
that  the  royalties  were  the  main  thing,  and  that  is  all  that 
was  discussed  there.  Nothing  further  was  discussed  except 
in  a  general  way.  There  was  nothing  said  with  regard  to  the 
forfeiture.  He  further  said  that  only  two  machines  had  been 
finished,  prior  to  the  time  this  contract  was  entered  into. 

Good,  called  on  the  part  of  the  defendants,  testified  that 
there  was  nothing  said  with  reference  to  giving  either  party 
a  right  to  cancel  the  contract;  that  the  only  objection  made 
by  Galloway  to  the  draft  made  by  Sedgwick  was  as  to  hiring 
a  superintendent,  and  at  the  time  the  contract  was  signed, 
he  made  no  objection  to  the  last  paragraph,  wherein  it  pro- 
vides in  case  he  pushed  the  sale  of  this  machine  in  good  faith, 
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and  was  unable  to  sell  the  amount  required  by  the  c<mtraet, 
that  the  party  of  the  first  part,  (meaning  ibe  Good  Milking 
Machine  Company),  could  forfeit  the  contract.  He  says  he 
made  no  objection  to  that  part  of  the  contract.  He  also  denies 
having  had  any  conversation  with  Mr.  Lytic  at  Mitchell,  as 
testified  to  by  L3rtle. 

This  is  practically  all  the  evidence  upon  the  question 
under  consideration.  It  is  insisted  by  appellant  that  this  evi- 
dence did  not  justify  the  court  in  re-forming  the  contract  as  it 

did,  and  this  is  baaed  upon  the  thought  that 
or  iNtTBu-  to  authorize  the  re-formation  of  a  written  in- 
deDoe:'raf-        strumcnt,  the  proof  must  be  dear  and  satis- 

fldency  to  a«.  -r 

reSranuitioii.      ^ctory-    See  McTucker  v.  Taggart,  29  Iowa 

478,  and  cases  therein  cited ;  see  also  Stewart 
V.  McArthur,  77  Iowa  162. 

Evidence  is  for  the  purpose  of  conveying  to  the  mind  a 
knowledge  of  the  existence  or  nonexistence  of  disputed  facts. 
When  the  evidence  is  such  that  the  mind  readily  reaches  a  sat- 
isfactory conclusion  as  to  the  existence  or  nonexistence  of  a 
fact  in  dispute,  then  the  evidence  is,  of  necessity,  clear  and 
satisf(ictory. 

While  there  is  dispute  in  this  record  as  to  what  was  said 
and  done  touching  that  part  of  the  contract  now  in  dispute, 
a  reading  of  the  whole  record,  brings  the  mind  to  an  abiding 

conviction  that  the  defendants  contended, 
OF  iKSTBu-  at  all  times,  during  the  negotiations  preced- 
woSSi  "**  ^     ^^^  *^^  writing  now  in  question,  that  each 

party  should  have  a  right  to  cancel  the  con- 
tract in  the  event  the  adventure  proved  unsuccessful.  From 
what  was  said  and  done  we  are  satisfied  that  the  plaintiff 
knew  and  understood,  at  the  time  the  writing  was  made,  that 
the  defendants  intended  by  the  expression,  and  understood 
the  expression  to  mean,  that  either  party  should  have  a  right 
to  cancel  the  contract  in  such  event.  The  plaintiff  originally 
prepared  the  writing  to  express  the  contract,  and  in  it  in- 
serted the  clause  that  the  plaintiff  alone  should  have  a  right 
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to  cancel  the  contract.  In  the  contract,  as  finally  executed, 
the  words  limiting  the  right  to  the  plaintiff  to  cancel  the  con- 
tract were  not  inserted,  yet  words  were  left  there  indicating 
a  right  to  forfeit  the  contract  by  someone.  In  the  light  of 
what  was  said  and  done,  we  are  satisfied  that  both  parties, 
at  the  time,  understood  these  words  to  mean  that  the  right  of 
forfeiture  should  be  vested  in  each  whenever  the  conditions 
arose  justifying  a  forfeiture. 

8.  Ra-FOBMATiow  ^®  *^  ^^^  limited  in  the  determination 

MBirra  ?"e%-  ^^  *^  ^^*^  ^  *^^  verbal  testimony  of  the 
Bumundinlr'  witnesses  upon  the  stand,  but  may  take  into 
natare"^''8?tH  Consideration  all  the  facts  and  circumstances 
ject-ma  p.  attending  the  parties  at  the  time  of  the  mak- 
ing of  the  contract,  and  these  often  have  more  probative  force 
than  the  oral  testimony. 

The  parties  were,  at  the  time,  entering  upon  an  enter- 
prise with  an  unexplored  field,  the  outcome  of  which  could 
not  then  be  definitely  determined.  It  was  in  one  sense  a 
mutual  or  joint  enterprise  looking  to  the  future  for  a  suc- 
cessful issue.  There  were  obligations  to  be  performed  in  the 
future,  resting  upon  more  or  less  uncertainty  as  to  the  out- 
come of  the  enterprise.  It  was  but  natural  and  reasonable 
that  each  should  feel  that  if  the  enterprise  proved  unsuccess- 
ful because  of  its  uncertain  character,  each  should  be  per- 
mitted to  withdraw  from  the  enterprise,  and  this  seems  to 
have  been  the  dominant  thought  in  the  mind  of  the  defend- 
ants, and  we  feel  certain  from  this  record  that  the  plaintiff, 
at  the  time  the  contract  was  prepared,  understood  and  appre- 
ciated this  attitude  of  the  defendants,  and  consented  that  the 
contract  should  be  so  written,  but  in  attempting  to  reduce  the 
agreement  and  the  understanding  of  the  parties  to  writing, 
they  did  not  use  the  words  which  aptly  express  this  intent 
and  purpose.  At  least,  we  should  judge  so  from  the  contro- 
versy that  has  now  arisen. 

It  is  claimed,  however,  that  equity  will  not  reform  a  mis- 
take of  law  as  to  the  legal  effect  of  a  contract  actually  made. 
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This  may  be  true,  but  the  argument  does  not  meet  the  situa- 

4.  RB-FORMATioN    ^^^  h^ve.    TheFc  is  a  great  difference  in  the 

MBNT8™"         application  of  this  rule  by  which  equity  re- 

^mistake  of       forms  the  written  evidence  of  contracts,  and 

the  rule  that  equity  denies  to  a  party  a  right 
to  have  a  contract  so  re-formed  as  to  give  it  a  legal  effect  other 
and  different  from  that  which  flows  from  the  contract  actually 
made.  No  court  has  the  power  to  make  a  new  contract  for 
the  parties.  When  a  contract  is  made  and  executed  and  re- 
duced to  writing  just  as  the  parties  intended  to  make  it,  and 
have  it,  the  court  has  no  power  to  re-form  the  contract.  There 
is  a  difference  between  re-forming  a  contract  and  re-forming 
the  written  evidence  of  a  contract.  We  would  say  here  that  ordi- 
narily a  contract  precedes  the  act  of  reducing  it  to  writing. 
Reducing  it  to  writing  is  the  act  of  choosing  proper  and  apt 
words  and  phrases  to  express  the  contract  or  agreement  upon 
which  the  minds  of  the  parties  met.  This  may  or  may  not 
be  done,  and  if  the  instrument  as  written  fails  to  express  in 
apt  and  proper  words  the  contract  upon  which  the  minds  of 
the  parties  had  met,  and  fails  to  express  the  contract  itself 
as  actually  entered  into,  whether  by  such  failure  it  does  or 
does  not  give  to  it  a  legal  effect  other  and  different  from  what 
was  intended  by  the  parties,  then  equity  will  re-form  the  in- 
strument of  writing  so  as  to  make  it  express  the  real  contract 
which  the  parties  made. 

As  said  in  Marshall  dt  Sharp  v.  Westrope,  98  Iowa  324, 
331 :  ' '  The  doctrine  is  settled  that,  in  general,  a  mistake  of 
law,  pure  and  simple,  is  not  adequate  grounds  for  relief.  The 
rule  is  well  settled  that  a  simple  mistake  by  a  party  as  to  the 
legal  effect  of  an  agreement  which  he  executes,  or  as  to  the 
legal  result  of  an  act  which  he  performs,  is  no  ground  for 
either  defensive  or  affirmative  relief.  The  principle  under- 
lying this  rule  is,  that  equity  will  not  interfere  for  the  pur- 
pose of  carrying  out  an  intention  which  the  parties  did  not 
have  when  they  entered  into  the  transaction,  but  which  they 
might  or  even  would  have  had,  if  they  had  been  more  carefully 
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informed  as  to  the  law.  •  •  •  If  an  agreement  is  what  it 
was  intended  to  be,  equity  will  not  interfere  with  it  because 
the  parties  have  mistaken  its  legal  import  and  effect."  And 
in  that  case  it  was  said:  ''We  have  seen  that  if  the  parties, 
at  the  time  they  made  their  agreement, — at  the  time  their 
minds  met, — ^mntually  understood  that  the  defendant  was  to 
guarantee  all  the  accounts  which  he  transferred  to  the  plain- 
tiffs, but  that,  in  the  process  of  reducing  their  agreement  to 
writing  they  used  the  word  'foals,'  under  the  mistaken  idea 
that  it  was  as  broad  as  the  word,  '  accounts, '  then  equity  will 
afford  relief." 

So  in  the  case  at  bar,  we  are  satisfied  that  the  words  used 
in  the  contract  as  actually  signed,  to  wit,  "The  parties  of  the 
second  part  further  agree  to  push  the  sale  of  the  foresaid 
machines  in  good  faith,  and  should  they  fail  to  seU  the  number 
of  machines  hereinbefore  required,  then  this  contract  may  be 
forfeited,"  were  used  under  the  mistaken  idea  that  it  was 
broad  enough  to  cover  the  right  of  forfeiture  by  either  party. 
The  mistake  was  not  of  law,  but  a  mistake  in  the  use  of  the 
words  shown  to  clearly  express  the  actual  contract  between 
the  parties.  What  is  sometimes  denominated  as  a  mistake  of 
law  is  only  a  mistake  as  to  the  legal  meaning.  Where  it  is 
clearly  shown  that  the  words  used  do  not  express  the  real 
contract  on  which  the  minds  of  the  x>arties  met,  and  the  mis- 
take in  the  use  of  the  words  was  mutual,  equity  will  intervene 
and  re-form  the  contract  so  as  to  make  it  express  the  true 
agreement  upon  which  the  minds  of  the  parties  met.  As  said 
in  Colemcm  v.  Coleman,  153  Iowa  543,  on  page  552,  "If  the 
contract  as  written  fails  to  express  the  agreement  on  which 
the  minds  of  the  parties  met,  it  is  not  their  agreement  and 
the  true  agreement  has  not  been  executed  (that  is  reduced 
to  writing),  and  in  such  case,  equity  will  grant  relief,  without 
regard  to  the  cause  of  the  failure  to  express  the  contract  as 
actually  made,  whether  it  be  from  fraud,  mistake  in  the  use 
of  language,  or  any  other  thing  which  prevents  the  expression 

of  the  intention  of  the  parties,"  citing  authorities. 
Vol.  168  Ia.— 36 
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It  is  farther  said  in  that  case,  quoting  from  Justice  Wash- 
ington in  Hunt  v.  Bousmaniere's  Admrs,,  26  U.  S.  (1  Pet.) 
1,  7  L.  Ed.  27:  **  "Where  an  instrument  is  drawn  or  executed 
which  professed  or  is  intended  to  carry  into  execution  an 
instrument  .  .  .  previously  entered  into,  but  by  mistake  of 
the  draughtsman  either  as  to  fact  or  law,  does  not  fulfill  the 
intention,  or  violates  it,  equity  will  correct  the  mistake  so  as 
to  produce  a  conformity  to  the  agreement. ' ' 

Where  a  contract  has  been  entered  into  and  expresses  the 
agreement  upon  which  the  minds  of  the  parties  met  as  to  what 
should  or  should  not  be  done,  equity  will  not  relieve  the  parties 
because  the  legal  effect  of  their  contract  is  other  and  different 
from  what  they  intended.  There  is  a  difference  between  re- 
forming a  contract  so  as  to  give  it  a  different  legal  effect,  and 
re-forming  the  written  evidence  of  a  contract  so  as  to  make  it 
express  the  true  contract,  where,  through  mutual  ignorance, 
the  legal  import  of  the  language  used  does  not  express  the 
contract  as  actually  made. 

As  said  in  Coleman  v.  Coleman,  *^A  mistake  in  a  contract 
itself,  springing  from  ignorance  of  the  law,  is  one  thing,  and 
a  mistake  in  the  legal  meaning,  attributable  to  the  words  used 
to  express  the  contract,  is  another." 

All  these  questions  are  not  involved  in  this  case.  This 
contract  simply  failed  to  fully  express  the  real  meaning  and 
intent  of  the  parties.  The  contract  as  written  reads:  "This 
contract  may  be  forfeited, ' '  but  does  not  say  by  whom.  The 
contract  as  we  find  it,  as  actually  made  between  the  parties 
and  intended  to  be  incorporated  in  the  writing,  was,  **This 
contract  may  be  forfeited  by  either  party."  The  mistake  in 
the  writing  lies  in  the  fact  that  the  words  used,  without  more, 
did  not  fully  express  the  real  intent  of  the  parties  in  making 
the  contract,  and  did  not  express  in  this  respect  the  contract 
upon  which  the  minds  of  the  parties  met.  All  that  the  court 
below  did  was  to  re-form  the  writing,  not  the  contract,  so  as 
to  make  it  to  conform  to  the  agreement  previously  entered 
into  between  the  parties.    There  are  no  persuasive  equitably 
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considerations  manifest  in  the  record  in  favor  of  the  plaintiff, 
and  we  reach  the  satisfactory  conclusion  that  the  mistake  com- 
plained of  exists,  and  that  the  writing  ought  to  be  made  to 
conform  to  the  true  intent  of  the  parties,  and  this  is  all  that 
was  done. 

The  impression  that  this  record  has  made  upon  us,  after 
a  careful  reading  of  it,  is  reinforced  and  supported  by  the 
conclusion  of  the  learned  trial  judge  who  had  the  parties  and 
the  witnesses  before  him,  who  had  an  opportunity  to  observe 
their  demeanor  on  the  stand  and  the  fairness  with  which  they 
responded  to  the  questions  asked.  We  have  no  grounds  for 
interfering  with  his  conclusion  and  judgment,  and  the  case 
is,  therefore, — Affirmed. 

Deemeb^  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


In  the  Matter  of  the  Estate  of  William  Heaver,  Deceased. 
Wm.  C.  Hoy  et  al..  Minors,  S.  E.  Hoy  et  al.,  their  Quardians, 

Appellees,  v.  Thomas  Heaver  et  al.,  Heirs  of  William 

Heaver^  Deceased,  Appellants. 

AOnOKS:    Kind  of  Proceeding — ^Wrong  Calendar — ^Effect.    Whether 

1  plaintiff  dockets  and  tries  his  cause  on  the  law,  equity  or  pro- 
bate side  of  the  calendar  is  immaterial  unless  objection  is  made 
thereto.     (Sees.  3432,  3433,  3434,  Code.) 

JUDOMEMT:     Estoppel— Necessity  to  Plead.    Former  adjudication 

2  must  be  speciaUy  pleaded.    (Sec.  3629,  Code.) 

TBUSTS:     Oonstmction  of  Instrument — ^Intention.    In  the  construe- 

3  tion  of  an  instrument  the  court  will  rather  apply  the  words  to 
fulfil  the  intent,  than  to  destroy  the  intent  by  reason  of  the  in- 
sufficiency of  the  words. 

PBINdPLE  APPLIED:  A  party  in  order  to  make  equal  dis- 
tribution of  property  among  his  adult  and  minor  heirs: 

1.  Made  certain  cash  advancements  to  his  adult  heirs; 

2.  Took  an  interest-drawing  mortgage  payable  to  himself  as 
trustee  for  the  various  named  minor  heirs  in  an  aggregate  prin- 
cipal sum  exactly  equal  to  what  he  would  have  paid  the  minors 
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had  ihej  been  adults,  said  mortgage  spediyiiig  the  sepante 
amounts  to  be  paid  eaeh  heir  when  he  reached  majority.  These' 
minors  attained  majority  in  from  two  to  eighteen  years  after 
the  mortgage  was  given.  The  mortgage  did  not  speeifieally  say 
that  the  aeeming  interest  should  be  held  by  the  trostee  ''for  the 
use  and  benefit  of  the  minors,"  but  provided  that  the  trostee 
might  collect  the  same  annually  and  ose  it  in  earing  for  the 
minors  if  necessary  in  his  judgment.  The  trustee  died  and  his 
estate  was  settled.  Later,  certain  of  his  heirs  claimed  that  fhe 
"interest"  on  the  mortgage  belonged  to  his  estate  and  not  to 
the  minors.  Held,  the  adult  children  received  their  share  in  cash 
and  that  it  was  the  intent  in  deferring  minors'  share  to  equalize 
by  giving  them  the  principal  and  interetU 

Appeal  from  Floyd  District  Court. — ^Hon.  C.  H.  Eellet, 

Judge. 

Saturday^  January  23, 1915. 

Suit  by  the  gaardian  of  Cyrus  William  Hoy  and  Thomas 
Albert  Hoy  asking  that  certain  mortgagors  be  instructed  to 
pay  the  share  belonging  to  each  minor  to  his  guardian.  De- 
cree was  entered  as  prayed,  from  which  Lucretia  Shafer,  Ada 
Delia  Hoy,  and  William  Thomas  Heaver  appeal. — Affirmed. 

Frank  Lingenfelder,  for  appellants. 

H.  L.  Lockwood,  for  appellees. 

Ladd,  J. — ^William  Heaver  died  December  28,  1911,  and 
his  estate  has  been  finally  settled.  He  appears  to  have  made 
advancements  to  his  children  who  had  attained  their  majority 
and  on  November  29,  1910,  loaned  $3,200  to  Ada  Delia  Hoy 
and  C.  E.  Hoy.  They  executed  a  mortgage  conveying  eighty 
acres  of  land  in  the  usual  form  conditioned  "that  if  the  said 
Ada  Delia  Hoy  and  C.  E.  Hoy  their  heirs,  executors,  admin- 
istrators, or  assigns  shall  pay,  or  cause  to  be  paid  to  said  Wil- 
liam Heaver,  his  heirs  or  assigns,  the  sum  of  $3,200.00  as  here- 
inafter specified  with  interest  on  all  of  said  sum  at  the  rate 
of  5%  per  annum  payable  annually,  and  if  interest  is  not 
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iwiid  when  due  to  draw  interest  at  the  rate  of  8%  per  annum 
to  wit: 

**One  Thousand  Dollars  ($1,000.00)  of  said  sum  to  be 
paid  to  said  William  Heaver  for  the  use  and  benefit  of  Wil- 
liam Thomas  Heaver,  minor  son  of  the  said  William  Heaver, 
when  the  said  William  Thomas  Heaver  attains  his  majority, 
to  wit,  on  December  27th,  1912,  and  which  sum  is  to  be  paid 
over  to  the  said  William  Thomas  Heaver  when  he  arrives  at 
his  majority. 

'^One  Thousand  Dollars  ($1,000.00)  of  said  principal  sum 
to  be  paid  to  the  said  William  Heaver  for  the  use  and  benefit 
of  his  grandson  Cyrus  William  Hoy,  minor  son  of  his  daugh- 
ter Hannah  Hoy,  now  deceased,  when  the  said  minor  attains 
his  majority,  to  wit,  March  7th,  1920,  and  which  sum  is  to  be 
paid  over  to  the  said  minor  by  said  William  Heaver  when  said 
minor  attains  his  majority. 

**One  Thousand  dollars  ($1000.00)  of  the  said  principal 
when  due  to  be  paid  to  the  said  William  Heaver  for  the  use 
and  benefit  of  his  grandson  Thomas  Albert  Hoy,  minor  son 
of  his  daughter  Mary  Anne  Hoy,  now  deceased,  when  the 
said  Thomas  Albert  Hoy  shall  attain  his  majority  to  wit: 
On  the  10th  day  of  May,  1923,  and  which  sum  shall  be  paid 
over  to  the  said  minor  by  the  said  William  Heaver  when  the 
said  minor  attains  his  majority. 

"Sixty-Six  and  two-thirds  Dollars  ($66%)  of  the  said 
principal  sum  to  be  paid  to  the  said  William  Heaver  for  the 
use  and  benefit  of  Marion  Hoy  grandson  of  the  said  William 
Heaver  and  minor  child  of  Daisy  Maud  Hoy,  deceased,  when 
the  said  minor  shall  attain  his  majority,  to  wit,  on  October 
26,  1924. 

*' Sixty-Six  and  two-third  Dollars  ($66%)  of  said  prin- 
cipal sum  to  be  paid  to  said  William  Heaver  for  the  use 
and  benefit  of  James  Eliot  Hoy,  grandson  of  said  William 
Heaver  and  minor  son  of  Daisy  Maud  Hoy,  deceased,  when 
the  said  James  Eliot  Hoy  shall  attain  his  majority,  to  wit, 
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Nov.  26th,  1926,  which  said  sum  shall  be  paid  over  to  said 
minor  when  the  said  minor  attain  his  majority. 

'*  Sixty-Six  and  two-thirds  Dollars  ($66%)  of  which 
principal  sum  shall  be  paid  to  the  said  William  Heaver  for 
the  use  and  benefit  of  Merril  Hoy  grandson  of  said  William 
Heaver  and  minor  son  of  Daisy  Maud  Hoy,  deceased,  when 
the  said  Merril  Hoy  shall  attain  his  majority,  to  wit :  On  June 
6th,  1928,  which  sum  shall  be  paid  over  to  said  minor  by  the 
said  William  Heaver  when  the  said  minor  attains  his  majority. 

'*IT  IS  UNDERSTOOD  that  the  said  William  Heaver 
may  collect  the  interest  due  upon  each  of  the  said  sums  annu- 
ally^ and  use  the  same  towards  the  care  and  maintenance  of 
the  said  minors  if  necessary  in  his  judgment. 

''That  this  instrument  is  intended  to  secure  a  part  of 
the  purchase  money  for  the  said  land  and  to  secure  to  each 
of  the  living  children  of  the  said  William  Heaver  and  of 
Hannah  Heaver  now  deceased,  his  equal  share  of  the  pro- 
ceeds of  the  sale  of  the  said  land,  the  said  Ada  Delia  Hoy, 
and  Lucretia  Schafer  being  each  paid  $1,000.00  cash  in  hand 
and  to  secure  to  Cyrus  William  Hoy,  only  son  and  heir  of 
Hannah  Hoy,  deceased,  who  was  a  daughter  of  said  William 
and  Hannah  Heaver,  the  share  that  would  have  gone  to  the 
said  daughter  if  living,  and  to  secure  to  Thomas  Albert  Hoy, 
son  of  Mary  Ann  Hoy  deceased,  daughter  of  the  said  William 
and  Hannah  Heaver,  the  share  that  the  said  daughter  would 
have  received  if  living  and  to  secure  to  Marion  Hoy,  and  to 
James  Eliot  Hoy  and  to  Merril  Hoy,  minor  children  of  the 
said  Daisy  Maud  Hoy  deceased,  who  was  a  daughter  of  the 
said  William  and  Hannah  Heaver,  the  share  that  the  said 
Daisy  Maud  Hoy  would  have  received  if  living,  she  having 
already  received  the  sum  of  $800.00." 

Here  follow  provisions  relating  to  the  maturity  of  the 
instrument  by  the  failure  to  pay  interest  or  taxes  and  for  the 
taxation  of  attorney's  fees,  not  necessarily  to  be  set  out.  The 
petition  is  by  S.  E.  Hoy,  as  guardian  of  Cyrus  William  Hoy 
and  Thomas  Albert  Hoy,  recites  the  execution  of  the  mort- 
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gage,  the  death  of  William  Heaver  and  prays  that  an  order 
be  made  directing  the  mortgagors  'Ho  turn  over  the  sums 
coming  to  said  minors  to  the  guardian  of  said  minors  or 
make  some  order  to  whom  said  interest  should  be  paid  which 
will  protect  the  mortgagors  and  the  parties  interested  in  said 
fnnd."  No  answer  or  objection  was  filed  and  we  only  dis- 
oover  who  is  resisting  from  the  recital  that  Lucretia  Shafer, 
Ada  Delia  Hoy  and  William  Thomas  Heaver  have  perfected 
an  appeal.  The  first  two  are  said  in  the  mortgage  to  be  daugh- 
ters of  deceased  and  the  last  a  minor  son  and  beneficiary 
under  that  instrument. 

I.  It  is  first  argued  that  the  petition  is  in  probate  but 
should  have  been  in  equity.  The  only  evidence  that  it  is  in  pro- 
bate appears  from  the  title'  of  the  case,  ''Wm.  C.  Hoy  and 

others  vs.  Thomas  Heaver  and  others, ' '  under 

1 .  Actions  : 

kind  of  pro-       the  heading:  ''In  the  matter  of  the  Estate  of 
wrong  cai-         William  Heaver,  deceased"  with  the  words 

endar :  effect  ' 

"In  probate"  above.  The  record  disclosed 
that  the  estate  of  William  Heaver  was  finally  settled  Febru- 
ary 4,  1913,  and  the  petition  herein  was  not  filed  until  De- 
cember 13th  of  that  year.  Assuming,  however,  without 
deciding  that  it  was  filed  in  probate  and  that  the  three  per- 
sons mentioned  resisted  the  granting  of  the  relief  prayed  in 
the  petition,  they  are  in  no  position  to  complain  that  the 
hearing  was  in  probate  rather  than  in  equity.  The  record 
does  not  disclose  that  this  question  was  raised  in  the  trial 
court  and  it  cannot  be  bruited  for  the  first  time  here.  Boston 
V.  SummerviUe,  111  Iowa  164;  Filkins  v.  Severn,  127  Iowa 
738;  Niemcmd  v.  Seemaim,  136  Iowa  713;  Ashlock  v.  Sher- 
man, 56  Iowa  311;  McName  v.  Maltnn,  56  Iowa  362;  Dea 
Moines  Svffs.  Bank  v.  Jewelry  Co.,  123  Iowa  432. 

All  proceedings,  whether  probate,  equity,  or  law,  are 
before  the  same  court.  Tucker  v.  Stewart,  121  Iowa  714; 
Ooodnow  V.  Wells,  67  Iowa  654. 

Forms  of  action  only  differ  and  these  are  not  controlling. 
They  are  adopted  for  purposes  of  efiiciency  in  and  not  as  a 
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clog  to  the  admmistration  of  justice.  The  remedy  to  which 
either  party  is  entitled  may  be  awarded  in  utter  disregard 
of  the  place  on  the  calendar.  The  cause  may  be  docketed, 
whether  with  the  actions  at  law,  suits  in  equity  or  with  the 
estates  in  probate,  unless  objection  is  raised  in  the  manner 
prescribed  by  statute.  Sees.  3432,  3433,  3434,  Code.  In 
the  absence  of  any  motion  to  transfer  to  the  proper  place,  the 
parties  are  presumed  to  assent  to  the  trial  of  the  cause  where 
instituted  and  cannot  thereafter  be  heard  to  complain  on  this 
ground.  Smith  v.  Haas,  132  Iowa  493 ;  In  re  Estate  of  Doug- 
las, 140  Iowa  603;  Campbell  v.  Collins,  152  Iowa  608. 

II.  It  is  next  argued  that  the  terms  of  the  mortgage  have 
been  construed  adversely  to  the  petitioner  in  an  order  ap- 
proving the  final  report  of  the  administrator  of  the  estate 
2.  JcDOMiNT  •        *^^  therefore  that  he  is  e8t(^ped  thereby.    It 

wStTVo  °^     is  enough  to  say  that  the  plea  of  former  ad- 
piead.  judication  is  not  available  as  a  defense  unless 

specially  pleaded.  Cooley  v,  Brayton,  16  Iowa  10;  Van  Or- 
man  v.  Spafford,  16  Iowa  186 ;  Carletan  v.  Byington,  24  Iowa 
172,  175.  See  Seekel  v.  Norma/n,  78  Iowa  254;  Campbell  v. 
Ayres,  6  Iowa  339. 

Oeorge  v.  Oillispie,  1  O.  Qreene  421,  appears  to  have 
been  overruled  by  the  first  two  decisions. 

Larwm  v,  Wilmer,  35  Iowa  244,  is  not  inconsistent  with 
the  decisions  cited,  for  it  was  there  merely  held  that  a  con- 
clusion of  fact  established  by  a  previous  judgment  might  be 
shown  in  evidence  in  support  of  an  issue  even  though  not 
pleaded  by  way  of  an  estoppel.  Though  this  might  make  out 
a  prima-facie  case  it  could  not  be  regarded  as  conclusive 
unless  specially  pleaded  as  such.  Wann  v.  McNulty,  7  IlL 
355 ;  43  Am.  D.  58.  The  general  rule  obtains  that  estoppels 
to  be  available  must  be  pleaded  and  there  is  no  occasion  for 
making  an  exception  of  those  based  on  prior  judgments.  (See 
cases  collected  in  23  Cyc.  1523.) 

III.  Nor  do  we  think  the  court  erred  in  construing  the 
mortgage.    William  Thomas  Heaver  had  released  all  his  right. 
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title  and  interest  in  and  to  the  mortgage  on  the  margin  of 
3   tbdsts-  con-    *^®  record  and  therefore  was  not  concerned 
TnJtAlm?!!??       as  t^  what  disposition  might  be  made  of  the 
Intention.  interest.    If  the  interest  under  the  terms  of 

the  mortgage  belonged  to  deceased,  the  other  appellants  would 
be  entitled  to  share  it.  The  mortgage  as  a  whole  indicates 
quite  clearly,  however,  that  the  intention  of  the  parties  thereto 
was  that  the  interest  accruing  should  pass  to  the  respective 
beneficiaries. 

In  the  first  place,  the  expressed  object  of  the  mortgage 
was  to  equalize  the  amounts  given  to  his  living  children  and 
the  offspring  o£  those  who  had  departed  this  life.  This  would 
not  be  accomplished  by  paying  appellants  $1,000  each  and 
William  Thomas  Heaver  a  like  amount  two  years  later  with- 
out interest,  and  the  children  of  the  three  deceased  daughters 
the  naked  amounts  which  would  have  been  paid  to  them  had 
they  been  living,  from  ten  to  eighteen  years  later,  without 
anything  for  the  lost  use.  If  equality  were  to  be  accomplished, 
the  beneficiaries  must  be  accorded  the  respective  amounts 
specified  as  of  the  date  cash  payments  were  made  to  appel- 
lants. The  mortgage  was  to  deceased  as  trustee  for  the  several 
persons  named  as  cestuis  que  trustent.  The  several  sums  to 
be  paid  the  trustee  exactly  equal  the  amount  loaned  to  the 
mortgagors  and  though  the  interest  is  made  payable  to  de- 
ceased, as  is  the  principal,  there  is  no  express  promise  to  pay 
such  interest  to  him  for  the  use  of  the  cesiuis  que  irusteni; 
but,  as  indicated  above,  this  is  to  be  implied  from  the  recitals 
with  reference  to  equalizing  the  shares  and  from  the  pro- 
vision, following  the  stipulation  respecting  the  several  pay- 
ments, that  ''Heaver  may  collect  the  interest  due  upon  each 
of  the  said  sums  annually  and  use  the  same  towards  the  care 
and  maintenance  of  said  minors  if  necessary  in  his  judg- 
ment.'' If  the  interest  belonged  to  him,  there  was  no  occasion 
for  this  last  clause,  for  in  that  event  he  would  collect  the 
interest  without  it  and  might  do  with  interest  as  he  pleased. 
Of  course,  the  trustee  would  collect  the  interest  regardless 
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of  which  construction  were  to  be  given,  but  from  the  per- 
mission to  make  the  use  specified  is  to  be  inferred  that  when 
not  necessary  to  the  care  and  maintenance  of  the  minors,  he 
cannot  use  the  money  but  must  retain  it  for  them.  Every 
contract  is  to  be  construed  so  as  to  carry  out  the  intentions 
of  the  parties,  and  though  this  is  somewhat  doubtful,  we  are 
of  opinion  that  when  construed  as  a  whole  and  especially  with 
respect  to  the  design  expressed  therein,  each  beneficiary  is 
entitled  to  the  interest  accruing  on  the  amount  payable  to 
him.    The  district  court  so  held  and  its  decree  is — Affirmed. 


Deemeb,  C.  J.,  Qaynob  and  Salinoeb,  JJ.,  concur. 


Maby  M.  Ransom  et  al.,  Appellees,  v.  Pottawattamie 

County,  Iowa,  Appellant. 

DEEDS:    When  a  Wm — ^Wh«n  a  Ck>nTe7ance. 

1.  If  an  ilLBtrument  passes  a  present  interest  m  real  property 
(though  the  right  to  its  possession  and  enjoyment  be  deferred) 
it  is  a  deed  of  conveyanee.    (Sec.  2917,  Code.) 

2.  If  an  instrument  does  not  pass  an  interest  until  after  the 
death  of  the  maker,  it  is  a  will,  or,  more  properly,  a  paper  of 
testamentary  nature,  the  validity  of  which  depends  on  whether 
execution  has  been  in  compliance  with  the  law  governing  the 
execution  of  wills.    (Sec.  2917,  Code.) 

PBINCIPLE  APPLIED:  An  instrument,  without  any  con- 
sideration flowing  from  grantee,  was  executed  without  the  knowl- 
edge of  grantee  and  placed  in  hands  of  a  party  with  direction  to 
deliver  to  grantee  after  grantor's  death.  Grantee  flrst  learned 
of  the  paper  after  grantor's  death.  It  contained  this  clause: 
"This  indenture  to  be  effective  after  my  death,  on  condition 
that  Pottawattamie  County,  Iowa,  pay  any  debts  that  I  may  be 
owing  at  that  date,  and  pay  my  funeral  expenses,  if  any."  Held, 
wholly  ineffectual  because  (1)  not  a  deed  of  conveyance  and 
(2)  not  executed  in  accordance  with  the  law  governing  the  execu- 
tion of  wills. 

Appeal  from  Pattawatiamie  District  Court. — ^Hon.  0.  D. 

Wheeleb,  Judge. 
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Saturday,  January  23,  1915. 

Action  to  quiet  title.  Opinion  states  the  facts.  Decree 
for  the  plaintiff.    Defendant  appeals. — Affirmed. 

W.  H.  KiUpack,  for  appellees. 

Frank  J.  Capell,  for  appellant. 

Oaynor,  J. — This  is  an  action  to  qniet  title  to  the  North 
Half  of  the  Southwest  Quarter  of  Sec.  6, 

1,  Dbids:  when       ™  ,  .      ..      ^  «  i 

a  will ;  when     Township  76,  Range  43,  except  a  rectangular 

a  conveyance.  *-        »  o  7  x-  o 

tract  containing  2.44  acres  in  the  southwest 
comer  of  the  land. 

The  plaintiffs,  through  inheritance  from  one  Ann  Bybee, 
are  entitled  to  a  decree  as  prayed,  unless  their  right  is  de- 
feated by  the  matters  to  which  attention  is  hereinafter  called. 

It  appears  that  on  the  7th  day  of  January,  1909,  said 
Ann  Bybee,  then  living,  was  the  owner  of  the  land  in  ques- 
tion, and  on  that  date,  for  a  named  consideration  of  $1.00, 
executed  what  is  denominated  a  deed  for  said  premises  to  the 
County  of  Pottawattamie,  the  defendant  herein. 

The  granting  clause  was  in  the  usual  form,  ''I  do  hereby 
sell  and  convey,  etc.,"  and  contained  this  provision,  ''This 
indenture  to  be  effective  after  my  death,  on  the  condition 
that  Pottawattamie  County,  Iowa,  pay  any  debts  that  I  may 
be  owing  at  that  date,  and  pay  my  funeral  expenses,  if  any, 
and  said  land  to  be  sold,  and  balance  of  said  amount  to  be 
used  for  the  benefit  of  the  poor  of  said  County,'*  followed 
by  the  usual  covenants  of  warranty. 

Upon  the  trial,  the  parties  entered  into  a  stipulation  of 
facts  which,  so  far  as  material,  is  as  follows: 

The  deed,  a  true  copy  of  which  is  set  out  in  plaintiff's 
petition,  was  never,  prior  to  the  death  of  said  Ann  Bybee, 
handed  over  to  any  county  officer,  and  no  county  officer  knew 
of  its  existence,  and  the  first  time  that  any  county  officer 
knew  of  the  existence  of  said  instrument  was  when  N.  Swan- 
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BOD,  after  the  death  of  Ann  Bybee,  handed  same  over  to  the 
clerk  of  the  court  of  Pottawattamie  County,  Iowa,  and  same 
has  ever  since  remained  in  the  hands  of  the  clerk  of  the  court, 
or  of  the  county  attorney,  but  has  never  been  placed  of  rec- 
ord, and  the  members  of  the  board  of  supervisors  have  known 
of  the  existence  of  the  instrument  since  about  the  time  it  was 
left  by  N.  Swanson  with  the  clerk  of  the  district  court. 

It  is  admitted  that  the  consideration  recited  in  said  deed, 
as  having  been  paid  by  members  of  the  hoard  of  supervisors, 
was  never  in  fact  paid. 

It  is  admitted  that  claims  filed  against  the  estate  of  Ann 
Bybee  in  the  sum  of  more  than  $1,500.00  have  been  admitted 
and  allowed  by  the  executor  of  the  estate,  and  that  none  of 
same  have  been  paid  by  the  defendant  county,  except  the  un- 
dertaker's bill  in  the  sum  of  $443,  which  has  in  fact  been 
paid  by  Pottawattamie  County. 

The  land  involved  in  this  case  was  acquired  by  Ann 
Bybee  by  its  being  set  off  to  her  out  of  the  estate  of  her  de- 
ceased husband,  Alfred  Bybee,  on  her  application  as  the  sur- 
viving widow  of  her  said  deceased  husband,  and  was  set  off 
to  her  on  application  as  her  share  of  the  estate  of  her  said 
deceased  husband,  and  the  plaintiffs  are  the  only  children 
of  said  Ann  Bybee,  deceased. 

Upon  the  execution  of  said  instrument  the  said  Ann 
Bybee  left  the  same  with  the  notary  public  who  took  the 
acknowledgment  thereto,  to  wit,  one  N.  Swanson.  Upon  the 
trial  of  the  cause  Swanson  testified  as  follows: 

''I  was  called  to  her  house  to  do  some  business  for  her. 
When  I  got  there  she  directed  me  to  fix  up  papers  disposing 
of  her  property.  She  directed  me  to  make  up  the  papers 
disposing  of  her  property  as  she  wanted  it  done.  The  writ- 
ing in  the  deed  is  my  writing.  I  wrote  it  at  the  direction  of 
Ann  Bybee.  I  read  it  over  to  her  after  it  was  written.  She 
signed  this  deed  in  my  presence  on  the  date  borne  by  the 
instrument.    She  acknowledged  it  before  me.    I  was  a  notary 


Jan.  1915]  Ransom  v.  Pottawattamie  Couih'y.  673 

public.  She  directed  me  to  take  the  deed  and  put  it  in  my 
safe  and  keep  it  until  her  death;  then  give  it  to  the  County 
Auditor  or  the  Supervisors  of  Pottcmattamie  County.  Just 
before  she  executed  the  deed,  she  told  me  what  she  wanted 
done  with  the  land  part  of  her  property.  I  asked  her  if 
there  was  anyone  of  her  family  deserving  of  some  of  the 
property.  She  said  there  was  not.  I  asked  her  if  it  would 
not  be  good  policy  to  divide  it,  or  give  it  in  whole  to  the 
Christian  Home  of  Council  Bluffs,  to  be  used  for  the  children 
of  the  poor.  She  said  she  was  not  acquainted  with  those  peo- 
ple and  didn't  know  that  they  would  use  it  as  she  wanted  it 
done.  She  said  she  knew  if  she  gave  it  to  Pottawattamie 
County,  they  would  use  it  for  the  benefit  of  the  poor.  I 
made  out  this  deed  accordingly.  I  prepared  a  will  disposing 
of  other  property  the  next  day  after  drawing  the  deed.  I 
took  possession  of  the  deed  after  it  was  executed.  I  kept  it 
in  my  safe  until  about  the  12th  or  13th  of  August,  1911. 
That  was  after  the  death  of  Ann  Bybee.  I  then  took  it  to 
Council  Bluffs  and  turned  it  over  to  the  clerk  of  the  court. 
I  had  the  will  and  the  bill  of  sale.  I  left  them  all  with  the 
clerk  of  the  district  court  at  Council  Bluffs.  I  did  not  make 
known  to  any  county  ofiScer  the  fact  that  I  was  holding  the 
deed.    I  do  not  know  that  any  county  officer  knew  of  it." 

John  D.  Hannan,  auditor  of  Pottawattamie  county,  testi- 
fied: **The  board  of  supervisors  appointed  a  committee  to 
attend  to  the  taking  over  of  the  property  deeded  to  the  County 
by  Mrs.  Bybee.  The  County  paid  $443.00  burial  expenses  of 
Mrs.  Bybee.  The  resolution  appointing  the  committee  is  the 
only  record  of  the  board  in  my  office  relating  to  this  property. 
The  record  reads  as  follows : 

'^  'It  was  moved  and  seconded  that  the  chair  appoint  a 
committee  to  act  with  himself  and  the  county  attorney  in 
investigating  the  interest  of  the  County  in  the  eighty-acre 
farm  deeded  to  the  County  by  Mrs.  Ann  Bybee,  with  the  view 
of  ascertaining  the  extent  of  the  County's  interest  therein, 
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§ 
and  if  good,  that  the  expenses  of  her  last  sickness  and  bnrial 

be  paid.     Motion  carried,  and  Chairman  Darrington  ap- 
pointed the  finance  committee  to  act  with  him  in  the  matter.' 
''I  have  no  record  of  the  report  of  the  committee." 

Frank  True,  a  member  of  the  board  of  supervisors,  testi- 
fied that  he  was  one  of  the  committee  appointed  to  investigate 
the  matter  of  the  deed  by  Mrs.  Bybee  of  this  land.  '  *  We  de- 
cided to  report  in  favor  of  accepting  the  conditions  of  the 
deed.  The  board  thought  they  would  pay  anything  that  was 
legal  that  came  up.  They  decided  to  pay  the  bills  as  they 
came  up.  The  funeral  expenses  were  large,  and  we  wanted 
to  know  whether  the  property  was  worth  it.  We  wanted  to 
know  whether  there  was  a  chance  of  getting  it  if  we  paid 
these  expenses.  We  knew  what  the  funeral  expenses  were. 
It  was  some  months  after  Mrs.  Bybee 's  death  that  we  began 
to  investigate." 

This  is  all  the  evidence  material  to  the  controversy  except, 
perhaps,  that  on  the  9th  day  of  January,  1909,  two  days  after 
the  execution  of  the  instrument  in  controversy,  Ann  Bybee 
made  a  will  containing  the  following  provision : 

''First,  I  give,  devise  and  bequeath  unto  Mra  Mary 
Ransom  of  Crescent,  Pottawattamie  County,  Iowa,  Fifteen 
Hundred  Dollars,  more  or  less,  whatever  amount  I  may  have 
on  deposit  in  the  First  National  Bank  of  Council  Blufb, 
Iowa,  at  the  time  of  my  death,  after  deducting  the  expenses 
of  my  funeral  from  said  amount  and  for  her  to  have  same 
forever." 

The  court  found  for  the  plaintiffs,  and  that  they  were 
entitled  to  have  the  title  to  the  land  quieted  in  them,  but 
allowed  the  county  $474.00  for  funeral  expenses  paid,  with 
six  per  cent  interest  from  October  21,  1912,  and  made  the 
same  a  lien  upon  the  land,  and  further  decreed  as  follows : 

''It  is  further  ordered,  adjudged  and  decreed  by  the 
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Court,  that  upon  the  payment  to  Pottawattamie  Comity  of 
the  sum  hereinbefore  mentioned,  either  by  the  plaintiffs  or 
from  other  funds  of  the  estate  of  Ann  Bybee,  deceased,  such 
payment  shall  operate  as  an  extinguishment  of  the  lien  re- 
served in  this  decree  in  favor  of  Pottawattamie  County,  and 
shall  terminate  all  right  of  every  kind  of  the  County  in  or  to 
said  land. 

'^It  is  further  adjudged  and  decreed  by  the  Court  that 
the  right  to  said  land  in  the  plaintiffs  attached  at  the  time  of 
the  death  of  the  said  Ann  Bybee,  deceased,  and  the  said 
plaintiffs  have  been  the  owners  of  the  same  ever  since  that 
date,  and  are  entitled  to  all  of  the  earnings,  rentals,  and 
profits  arising  out  of  said  land.'' 

This  record  presents  for  our  determination  the  question 
whether  or  not  the  execution  and  delivery  of  this  instrument 
to  Swanson,  conveyed  the  land  in  question  to  the  county  in 
praesenti;  that  is,  whether  or  not  this  instrument,  when  ex- 
ecuted and  delivered  to  Swanson,  in  fact  and  in  law  operated 
to  convey  a  present  interest  to  the  county  in  the  land  in  con- 
troversy, with  the  possession  and  enjoyment  thereof  post- 
poned until  after  the  death  of  Ann  Bybee.  If  it  did  not,  then 
it  is  testamentary. 

The  rule  has  been  well  settled  in  this  state  that  a  deed, 
properly  executed  and  acknowledged,  by  its  terms  conveying 
land  therein  named  to  another,  and  deposited  with  a  third 
person  for  delivery  to  the  grantee  therein  named  after  the 
grantor's  death,  may,  upon  delivery  to  the  grantee,  pass  a 
present  interest.  The  rule  in  this  state  is  ''the  intent  of  the 
grantor  is  the  controlling  factor,"  and  as  some  books  say, 
the  polar  star  in  determining  the  intent  with  which  it  was 
executed  and  delivered.  Where  the  language  of  the  instru- 
ment itself  is  unambiguous,  certain,  and  clearly  expresses  the 
purpose  and  intent  of  the  grantor,  the  intent  must  be  deter- 
mined from  the  language  of  the  instrument.  The  primary 
question  to  be  determined  is,  did  the  instrument  pass  a  pres- 
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ent  interest  in  the  land  to  the  grantee  therein  named  np<ni 
its  execution  and  delivery  to  the  third  persont  If  it  did,  then 
the  instroment  will  be  given  effect  as  a  conveyanoe.  The 
role  recognized  in  this  state  is,  ''If  the  instroment  passes  a 
present  interest,  althooi^  the  ri^t  to  the  possession  and 
enjoyment  of  the  property  may  not  aoerae  until  some  fatore 
time,  it  is  a  deed.  But  if  the  instmment  does  not  pass  an 
interest  until  after  the  death  of  the  maker,  it  is  a  will  or 
testamentary  instrument ''  See  Burlington  VniversUy  v.  Bar- 
rett, 22  Iowa  60,  72. 

From  an  examination  of  the  instrument  in  question  it 
will  be  noted  that  the  provision  of  the  instrument  itself  is, 
that  it  shall  not  become  effective  as  a  conveyance  until  after 
her  death,  and  then  only  on  the  condition  that  the  county 
pay  her  debts  and  funeral  expenses.  There  is  no  claim  that 
during  the  life  of  Ann  Bybee,  the  defendant  county  con- 
sented to  the  conditions  of  the  deed,  or  agreed  to  accept  it 
with  or  without  the  conditions  attached.  In  fact,  it  could  not 
be  known  until  after  her  death  what  the  burden  of  these  con- 
ditions would  be,  whether  the  debts  and  funeral  expenses 
would  exceed  or  not,  the  value  of  the  property  named  in 
the  deed. 

Under  the  provisions  of  our  Code,  estates  may  be  created 
to  commence  in  the  future.  The  egtaie  in  the  grantee  must 
be  created  by  the  instrument,  and  at  the  time  of  its  execution 
and  delivery.  The  enjoyment  of  the  estate  may  be  postponed 
to  the  future.  The  question  here  is,  whether  an  estate  was 
created  by  the  execution  and  delivery  of  the  deed  to  Swanson, 
the  enjoyment  of  which  was  postponed  to  a  future  day.  To 
convey  title  to  property,  the  execution  of  an  instrument  of 
conveyance  and  a  delivery  to  a  third  person  does  not  in  all 
cases,  in  and  of  itself,  convey  title  to  the  party  named  as 
grantee. 

Leaver  v.  Oauss,  62  Iowa  314,  was  a  case  in  which  the 
plaintiff  sought  to  quiet  title  under  the  following  circum- 
stances.   He  and  his  wife  executed  to  the  defendant  an  instru- 
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ment  in  writing,  in  the  ordinary  form  of  a  deed,  purporting 
to  convey  the  premises  in  the  usual  form  of  deeds  but  con- 
taining the  following  provision:  ''To  commence  after  the 
death  of  both  of  said  grantors/'  and  also  the  following  pro* 
vision:  **It  is  hereby  understood  and  agreed  between  the 
grantors  and  grantee  that  the  grantee  shall  have  no  interest 
in  the  premises  as  long  as  the  grantors  are  alive;  that  after 
their  death,  the  grantee  shall  hold  the  premises  by  fee  simple 
title."  His  action  to  quiet  title  was  based  on  the  idea  that 
the  deed  did  not  convey  a  present  title,  was  testamentary  in 
its  character,  that  he  desired  to  revoke  it.  The  court  held 
that  by  this  instrument  no  present  estate  was  created  in  the 
grantee,  and  the  title  was  quieted  in  the  plaintiff. 

In  WUson  v.  Carter,  132  Iowa  442,  the  deed  contained 
this  clause:  ''This  conveyance  is  placed  in  escrow  and  shall 
be  valid  to  pass  the  title  to  said  land  upon  its  delivery  to  the 
grantee  at  or  after  my  (grantor's)  decease,  and  the  payment 
by  the  grantee,  within  two  years  after  my  decease,  of  $300.00 
to  Caroline  Dow  and  $300.00  to  Mary  Stigman,  daughters  of 
the  grantor  herein.  .  .  .  possession  of  above  land  shall 
pass  to  the  grantee  on  delivery  of  this  deed  from  escrow  on 
my  decease. ' '  Such  a  deed  was  held  not  to  convey  a  present 
interest,  and  was  testamentary  in  its  character. 

In  the  case  at  bar  it  was  provided  that  the  instrument 
executed  by  Ann  Bybee  and  left  with  Swanson  should  not  be 
effective  until  after  her  death.  This  interpreted  means  that 
the  indenture  of  conveyance  executed  and  placed  in  the 
hands  of  Swanson  should  not  be  effective  as  an  instrument  of 
conveyance  until  after  her  death,  and  then  only  upon  the 
conditions  named  in  the  deed — ^the  burden  of  which  could 
only  be  determined  after  death;  that  is,  she  attached  condi- 
tions to  the  gift,  to  be  performed  after  her  death,  the  burden 
of  which  could  not  be  determined  until  after  her  death,  and 
upon  the  performance  of  which  the  instrument  became  effect- 
ive. We  think  there  was  an  intent  on  the  part  of  the  grantor 
that  the  instrument  should  not  become  effective  as  a  convey- 
Voi*.  168  IA.--37 
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ance  until  after  her  death  and  until  the  performance  of  the 
conditions  named,  which  could  not  be  ascertained  or  known 
or  performed  until  after  her  death,  so  that  it  appears  it  was 
not  a  conveyance  of  a  present  interest  in  the  land,  reserving 
only  the  enjoyment  of  it  during  her  life. 

We  reach  the  conclusion,  from  a  fair  consideration  of 
the  instrument  itself,  that  the  instrument  did  not  convey  a 
present  estate  in  the  grantee  named,  because  by  the  very 
terms  of  the  instrument  it  was  not  to  be  effectual  as  a  convey- 
ance enuring  her  lifetime. 

We  do  not,  therefore,  enter  into  a  discussion  or  seek  to 
determine  the  other  questions  urged  by  counsel  upon  this 
appeal,  for  the  instrument  being  testamentary  in  its  character, 
and  not  having  been  executed  in  accordance  with  the  law 
governing  the  execution  of  wills,  it  is  wholly  ineffectual  for 
any  purpose,  and  the  question  of  acceptance  or  non-accept- 
ance of  its  terms  after  the  death  adds  no  vitality  to  the  instru- 
ment presented. 

We  have  examined  Trask  v.  Trask,  90  Iowa  318,  and 
Scmnders  v.  Saunders,  115  Iowa  275,  and  other  cases  cited 
by  appellant,  and  find  that  these  cases  were  decided  on  the 
peculiar  facts  of  each  case,  as  we  have  attempted  to  do  in 
this  case;  but  these  cases  do  not  in  any  way  contravene  the 
underlying  principle  hereinbefore  stated,  to  wit,  that  if  the 
instrument  passes  a  present  interest,  although  the  rig^t  to 
its  possession  and  enjoyment  may  not  accrue  until  some  fu- 
ture time,  it  is  a  deed,  but  if  the  instrument  does  not  pass 
an  interest  or  right  until  after  the  death  of  the  maker,  it  is 
a  will  or  testamentary  paper. 

Upon  the  whole  record  we  think  the  case  should 
Affirmed^ 

Deemer,  G.  J.,  Ladd  and  Salinoer,  JJ.,  concur. 
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Katherinb  Schwobm,  Appellee,  v.  Fraternal  Bankers  Re- 
serve Society,  Appellant. 

PLEADIKO:     Answer — Statutory  Denial— KeceBSity  of  Proof  Kot- 

1  witbstancUiig  Beply. 

1.  The  law  supplies  a  denial  of  all  allegatioua  of  an  answer 
(except  counterclaims).    (Sec.  3622,  Code.) 

2.  A  reply  (Sec.  3576,  Code)  alleging  certain  facta  defensive 
to  and  in  avoidance  of  matters  alleged  in  the  answer  does  not 
release  defendant  of  the  obligation  to  prove  the  allegations  of  his 
answer.     (Sec.  3577,  Code.) 

PRINCIPLE  APPLIED:  (1)  Plaintiff  brought  suit  on  a  fra- 
ternal beneficiary  certificate  of  insurance. 

(2)  Defendant  pleaded  in  answer  the  constitution  and  by-laws 
of  the  order,  alleging  them  to  be  a  part  of  the  certificate  and 
that  they  required  (a)  ritualistic  initiation,  and  (b)  a  signing  of 
the  certificate  by  the  member,  as  a  condition  precedent  to  the 
validity  of  the  certificate,  and  that  the  member  (1)  never  was 
initiated  and  (2)  never  signed  the  certificate. 

(3)  Plaintiff  (preserving  the  benefit  of  statutory  denials) 
pleaded  by  reply  that  the  "initiation"  of  the  member  had  been 
waived  by  defendant. 

Held,  the  reply  pleading  waiver  of  ' '  mitiation ' '  did  not  release 
defendant  from  the  necessity  to  prove  and  establish  that  *  *  initia- 
tion" and  "signing"  were  conditions  precedent  to  the  validity 
of  the  certificate,  and  the  constitution  and  by-laws  not  having 
been  admitted,  the  point  could  not  be  considered. 

APPEAL  AND  EBBOB:    Exclusion  of  Docmnentary  E^dance— 4)ae8- 

2  tion  Beviewable  on  AppeaL  The  exclusion  by  the  trial  court  of 
offered  documentary  evidence  leaves  the  record  in  the  same  con- 
dition, as  far  as  the  probative  force  of  the  document  is  concerned, 
as  though  such  documentary  evidence  had  never  been  offered, 
even  though  the  document  is  set  forth  at  length  in  the  abstract. 

IK8XJBAN0E:      Fraternal   Beneficiary   Associations — Conditions   to 

3  Membership — "Initiation.'*  "Initiation"  into  a  fraternal  lodge 
is  not  a  condition  precedent  to  the  validity  of  a  certificate  of 
insurance,  simply  from  the  fact  that  our  statute  (Sec.  1822,  Sup. 
Code,  1913)  defines  such  associations  as  those  "having,  a  lodge 
system  with  ritualistie  form  of  work." 
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TBIAL:     BTldoioa— SecalTliig   for  Special  Pnrpooe— Effect.     Evi- 

4  denee  admitted  by  the  court  for  a  specified  limited  purpose  cannot 
be  considered  or  treated  as  in  the  record  for  any  other  or  wider 
purpose. 

PBINGIPLE  APPLIED:  In  an  action  on  a  fraternal  certificate 
of  insurance,  it  was  material  for  defendant  to  prove  the  terms 
of  the  constitution  and  by-laws  of  its  order.  An  offer  of  a  docu- 
ment alleged  to  constitute  such  constitution  and  by-laws  was  re- 
jected because  of  insufficient  foundation.  Later,  plaintiff's  wit- 
ness, on  cross-examination  as  to  his  connection  with  the  certifi- 
cate in  question,  testified  that  the  book  under  which  he  acted  was 
the  same  or  similar  to  the  one  just  offered  and  rejected.  There- 
upon certain  sections  of  the  book  were  offered  and  received  as 
part  of  the  cross-examination,  the  court  limiting  the  reception 
of  the  same  "for  the  purpose  of  showing  the  understanding  of 
the  witness  as  to  the  by-laws  and  constitution  in  this  respect." 
Held,  the  sections  were  received  only  for  the  specific  purpose 
indicated  and  not  for  the  general  purpose  of  proving  that  they 
were  a  part  of  the  by-laws  and  constitution. 

PLEADINO:     WalYer— Neceealty  for  Special  Flea— Eyidenoe  With- 

5  out  Plea.  Evidence  of  a  waiver  without  snj  dUegaiion  of  a  waiver 
in  the  pleading  is  inadmissible  and  if  admitted  such  evidence 
proves  nothing.     (Sec.  3629,  Code.) 

PBINGIPLE  APPLIED:  Plaintiff  sued  on  a  fraternal  bene- 
ficiary certificate  of  insurance,  attaching  copy  thereof  which 
showed  an  agreement  that  neglect  to  make  payments  on  or  before 
the  day  it  becomes  due  shall  immediately  n^ke  said  certificate 
null  and  void.  Payments  had  not  been  made  in  accordance  with 
the  said  terms  but  plaintiff  pleaded  no  waiver.  Evidence,  how- 
ever, was  received  tending  to  show  a  waiver  of  the  terms  of 
payment.    Held,  the  evidence  so  received  was  wholly  unavailing. 

Appeal  from  Wapello  Districi  Court. — ^Hon.  C.  W.  Vbbmil- 

lON,  Judge. 

Monday,  January  25,  1915. 

Action  to  recover  on  a  certificate  issued  by  the  defend- 
ant. Judgment  for  the  plaintiff.  Defendant  appeals.  Opin- 
ion states  the  facts. — Reversed. 

M,  H.  KeUy  and  Roberts  &  Webher,  for  appellant. 

A.  W.  Enoch,  J.  C.  Mitchell,  and  Oilmore  &  Moon,  for 
appellee. 
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Qaynor,  J. — The  plaintiff  is  the  beneficiary  in  a  benefit 
certificate  for  $1,000.00  issued  by  the  defendant  to  her 
daughter,  Fern  Teter.  The  daughter  died  and  the  defendant 
refuses  to  pay,  and  plaintiff  brings  this  action  upon  the  cer- 
tificate to  recover  the  amount  therein  provided. 

The  defendant  is  a  fraternal  benefit  society  organized 
under  the  laws  of  this  state,  and  doing  business  in  this  state. 

On  the  22d  day  of  September,  1911,  Fern  Teter  applied 
to  the  defendant  to  become  a  member  of  defendant's  society, 
and  for  a  certificate  therein,  and  on  the  13th  day  of  October, 
1911,  the  defendant  company  issued  to  said  Fern  Teter  a 
certificate,  the  material  parts  of  which  are  as  follows: 

''Witnesseth:  That  in  the  pursuance  of  the  Articles  of 
Incorporation  and  Constitution  and  By-Laws  of  said  Society, 
and  upon  the  representations  contained  in  the  application 
for  this  certificate,  a  copy  of  which  is  hereto  attached,  which 
articles  of  incorporation,  constitution  and  by-laws,  and  all 
amendments  hereinafter  made  thereto,  and  the  said  applica- 
tion are  hereby  referred  to  and  made  a  part  of  this  contract. 
Fern  Teter  of  Ottumwa,  Iowa,  is  accepted  as  a  member  of 
Home  Lodge  No.  1  located  at  Cedar  Rapids,  State  of  Iowa, 
and  is  entitled  to  all  the  rights,  benefits,  and  privileges  of  a 
beneficial  membership  in  fte  Fraternal  Bankers  Reserve  So- 
ciety, and  has  designated  as  beneficiary  under  this  certifi- 
cate, Eatherine  Teter,  Mother,  to  whom  shall  be  paid,  upon 
satisfactory  proof  of  the  death  of  said  member  while  in  good 
standing,  the  sum  of  One  Thousand  Dollars,  less  the  amounts 
of  any  and  all  disability  benefits  paid  to  said  member  during 
her  lifetime,  said  payment  to  be  made  in  accordance  with  the 
provisions  of  the  By-Laws  of  the  Fraternal  Bankers  Reserve 
Society." 

To  which  certificate  was  attached  the  following  provisions 
and  made  a  part  thereof: 

"1.  One  monthly  payment  or  assessment  of  the  amount 
stated  on  the  face  hereof  shall  be  paid  upon  the  acceptance 
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of  this  certificate,  and  at  least  one  monthly  payment  or  assess- 
ment of  like  amount  shall  be  due  and  payable  each  and  every 
calendar  month  thereafter,  without  notice  of  any  kind  or 
character  from  anyone  whomsoever,  and  in  addition  to  said 
monthly  payment  or  assessment,  each  and  every  beneficial 
member  shall  pay  to  the  local  lodge,  of  which  he  shall  be  a 
member,  local  lodge  dues  in  such  sums  and  amounts  and  at 
such  times,  as  shall  be  determined  and  provided  by  the  by- 
laws of  said  local  lodge.  All  payments  must  be  made  to  a  duly 
authorized  secretary  or  collector. 

**2.  Any  beneficial  member  of  this  sdciety,  who,  on  the 
expiration  of  the  last  day  of  any  calendar  month,  shall  have 
failed  to  make  such  payments  as  have  been  regularly  required 
as  provided  by  the  Constitution  and  By-Laws  of  this  Society, 
or  shall  have  failed  to  pay  the  amount  of  local  lodge  dues 
required  by  the  lodge  to  which  such  member  belongs,  shall 
immediately  be  and  become  suspended  without  any  notice 
whatever,  and  the  certificate  of  membership  of  such  member 
shall  be  absolutely  null  and  void  from  the  date  of  such  sus- 
pension, and  this  Society  shall  not  be  liable  for  any  benefits 
whatever  under  said  certificate  unless  and  until  said  member 
shall  have  fully  complied  with  the  requirements  and  provi- 
sions set  forth  in  the  Constitution  and  By-Laws  of  this  Society 
for  the  reinstatement  and  restoration  of  said  member  and 
said  benefit  certificate. 

'*3.  A  member  who  has  been  suspended  for  a  period  not 
exceeding  one  month,  may  be  reinstated  by  furnishing  a  cer- 
tificate of  good  health  on  the  form  provided  by  the  Supreme 
Lodge,  and  paying  arrearages  and  making  payment  on  certi- 
ficate at  least  one  month  in  advance. 

**A  member  who  has  been  suspended  for  a  period  exceed- 
ing one  month  but  not  exceeding  three  months,  shall,  in  addi- 
tion to  the  above  requirements  for  reinstatement,  also  furnish 
a  certificate  of  good  health  from  a  physician,  satisfactory  to 
the  society. 

**A  member  who  has  been  suspended  for  a  period  exceed- 
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ing  three  months  may  become  reinstated  only  by  application 
and  examination  as  if  applying  for  original  membership,  and 
on  payment  of  all  assessments  and  local  dues  for  which  he 
may  be  in  arrears. 

''Provided  that  no  reinstatement  shall  be  deemed  com- 
plete, restoring  a  suspended  member  to  beneficial  membership 
nntil  his  application  for  reinstatement  and  certificate  of  good 
health  shall  have  been  received  and  approved  by  the  Supreme 
Medical  Examiner." 

This  is  the  certificate  and  the  conditions  of  the  certificate 
upon  which  suit  is  brought. 

The  plaintiff  in  her  petition  says  that  the  defendant  is  a 
fraternal  benefit  society,  organized  in  this  state  and  under 
the  laws  thereof,  with  its  principal  place  of  business  at  Cedar 
Rapids,  Linn  county,  Iowa;  that  the  plaintiff's  daughter  pro- 
cured a  policy  in  said  defendant  company  for  the  benefit  of 
this  plaintiff ;  that  the  home  of  the  plaintiff  and  her  daughter 
was  at  Wapello,  Iowa ;  that  due  proof  of  death  has  been  made 
and  the  company  refuses  to  pay;  and  she  asks  judgment  for 
the  amount  of  the  policy. 

The  defendant  admits  that  on  the  22nd  day  of  Septem- 
ber, 1911,  Pern  Teter  made  application  to  the  defendant  for 
membership  in  said  society;  that  the  application  was  made 
for  membership  in  the  home  lodge  of  defendant,  which  is  lo- 
cated at  Cedar  Rapids;  that  a  certificate  of  membership,  in 
compliance  with  such  application,  was  written  by  defendant 
and  forwarded  by  one  R.  D.  Taylor,  Acting  Secretary  of  the 
Home  Lodge,  to  one  Gale  B.  Brown  at  Ottumwa,  a  duly  au- 
thorized and  acting  deputy  of  the  defendant,  for  delivery  to 
said  Pern  Teter  upon  her  compliance  with  the  rules,  regula- 
tions, requirements  and  conditions  of  such  certificate,  and  the 
constitution  and  by-laws  of  the  defendant  association.  (De- 
fendant hereupon  sets  out  the  by-laws  to  which  reference  is 
made.) 

Defendant  further  alleges  that  the  by-laws  provide  that 
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the  Supreme  Secretary,  as  soon  as  the  certificate  of  member- 
ship is  issued,  shall  forward  the  same  to  the  local  secretary 
of  the  local  lodge.    Upon  receipt  of  the  certificate,  the  secre- 
tary shall  notify  the  applicant,  who  shall  present  him  or  her- 
self for  initiation  or  obligation,  and  when  he  is  initiated  or 
obligated,  and  has  paid  not  less  than  one  monthly  payment 
and  one  month's  local  dues  in  advance,  and  has,  in  all  other 
particulars,  complied  with  the  laws,  the  certificate  shall  be 
delivered,  and  shall  be  in  full  force  and  effect,  and  no  certifi- 
cate shall  be  delivered  unless  the  applicant  is  in  good  health 
at  the  time  of  the  delivery ;  that  said  Pern  Teter  never  pre- 
sented herself  for  initiation  or  obligation,  and  in  fact,  was 
never  initiated  or  obligated  in  defendant  association,  or  to 
any  lodge  thereof ;  never  paid  any  assessments  of  any  kind  or 
character,  but  has  wholly  failed  and  neglected  and  refused 
to  make  payments  and  to  comply,  in  any  particular,  with  the 
terms  and  requirements  necessary  and  essential  to  membership 
in  the  association. 

Defendant  further  states  that  if  she  ever  became  a  mem- 
ber she  forfeited  all  rights  or  claims  against  the  defendant, 
if  any  she  had,  by  reason  of  her  suspension  on  account  of  her 
failure,  neglect  and  refusal  to  make  the  monthly  payments, 
and  to  comply  with  the  provisions  of  the  certificate  and  of  the 
constitution  and  by-laws  of  the  association,  and  that  she  never 
made  application  to  be  reinstated,  and  never  was  reinstated, 
and  the  defendant  denies  that  Fern  Teter  was,  at  the  time  of 
her  death,  or  at  any  other  time,  a  member  of  the  association 
or  entitled  to  any  of  its  benefits. 

Defendant  also  sets  out  what  it  claijns  to  be  the  provisions 
of  its  constitution  and  by-laws. 

The  plaintiff  for  reply  says,  that  without  waiving  or  in 
any  manner  foregoing  the  denials,  or  any  of  the  denials,  im- 
plied by  law  in  her  behalf  to  the  allegations,  all  and  singular, 
in  defendant's  answer,  and  inconsistently  with  such  denial  or 
denials,  pleads  and  replies  to  said  answer  as  follows: 
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''That  the  defendant,  as  to  the  said  Fern  Teter  and  as 
to  the  beneficial  certificate  in  question,  waived  each  and  all 
the  requirements  and  provisions  contained  in  the  sections  of 
defendant's  constitution,  that  are  copied  and  set  forth  in 
defendant's  answer,  in  that  the  defendant,  well  knowing  that 
the  said  Fern  Teter  had  never  been  presented  for  initiation 
or  obligation  in  any  of  defendant's  local  lodges,  and  in  fact 
never  had  been  initiated  or  obligated  in  any  of  defendant's 
local  lodges,  nevertheless  placed  said  certificate  in  the  hands 
of  one  Gale  B.  Brown,  a  duly  authorized  and  acting  deputy 
of  defendant,  for  delivery  to  said  Fern  Teter,  and  the  said  Gail 
B.  Brown,  deputy  as  aforesaid,  well  knowing  that  the  said  Fern 
Teter  had  never  been  initiated  or  obligated  in  any  of  defend- 
ant's local  lodges,  and  without  requiring  her  to  sign  her  name 
to  the  formal  acceptance  written  or  printed  in  said  certificate, 
delivered  to  her  the  said  certificate,  and  she  accepted  the  same 
from  him,  said  deputy,  and  in  consideration  of  the  same,  paid 
to  him  all  moneys  and  dues  required  of  and  from  regular 
holders  of  certificates  of  such  class  by  the  defendant's  consti- 
tution, and  the  moneys  so  paid  by  said  Fern  Teter  in  con- 
sideration of  said  certificate,  delivered  as  aforesaid  to  her, 
were  accepted  by  the  defendant  by  and  through  its  said 
deputy.  Gale  B.  Brown. 

''And  at  the  time  said  certificate  was  delivered  to  said 
Fern  Teter,  it  was  not  contemplated  by  either  herself  or  the 
defendant,  that  she  should  ever  be  ritualisticaUy  initiated  or 
obligated  in  defendant's  local  lodge,  known  as  Home  Lodge 
of  Cedar  Rapids,  but  it  was  contemplated  by  both  defendant 
and  herself,  that  she  should  be  taken,  held,  and  considered  a 
member  of  said  Home  Lodge  of  Cedar  Rapids,  as  fully,  to 
all  intents  and  purposes  pertaining  to  insurance,  as  if  regu- 
larly initiated  and  obligated  in  the  ritualistic  work  of  said 
Home  Lodge. 

"Wherefore,  plaintiff  prays  for  judgment  as  in  her  origi- 
nal petition." 
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Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  upon  the  conclusion  of  the  testimony,  the  court  di- 
rected a  verdict  for  the  plaintiff,  and  judgment  being  entered 
thereon,  defendant  appeals. 

AH  affirmative  matters  set  out  by  defendant  in  its  answer, 

by  which  it  seeks  to  defeat  recovery  upon  the  policy,  were 

denied  by  operation  of  law,  and  the  burden  of  proof  rested 

upon  the  defendant  to  show  the  facts  therein 

answer *:  «tntu-    alleged.    Without  proof  these  allegations  can- 
to ry  denial : 

necessity  of       not  be  taken  as  true  in  the  face  of  the  denial. 

proof  notwith- 

rip?y  *°*^  Nor  does  the  pleading  by  the  plaintiff  in  reply 

waive  this  requirement  on  the  part  of  the 
defendant,  or  relieve  it  of  the  burden  of  proving  its  affirma- 
tive defense  by  evidence  offered  and  admitted  upon  the  trial. 

The  plaintiff  in  its  reply  was  particular  to  insist  (though 
perhaps  this  was  not  necessary)  upon  the  statutory  denial  of 
affirmative  matters  pleaded  in  the  answer. 

Section  3567  of  the  Code  of  1897  provides :  ''There  shall 
be  no  reply  except: 

'*lst.  Where  a  counterclaim  is  alleged. 

**2d.  Where  some  matter  is  alleged  in  the  answer  to  which 
the  plaintiff  claims  to  have  a  defense  by  reason  of  the  exist- 
ence of  some  fact  which  avoids  the  matter  alleged  in  the 


answer.*' 


Section  3577  provides  for  the  pleading  of  new  matter  in 
the  reply  ''not  inconsistent  with  the  petition,  constituting  a 
defense  to  the  matter  alleged  in  the  answer;  .  .  .  but  an 
allegation  of  new  matter  in  avoidance  shall  not  be  treated  as 
a  waiver  of  the  denial  of  the  allegations  of  the  answer  implied 
by  law.'* 

In  Partio  v.  Iowa  M.  M.  Insura'nce  Co,,  114  Iowa  132,  this 
court  had  occasion  to  pass  upon  this  question,  and  in  the  first 

« 

division  of  the  opinion  in  that  case  it  is  said:  "It  is  insisted 
the  matter  contained  in  the  reply  is  insufficient  because  there  is 
no  denial  and  neither  is  there  a  confession  with  the  avoidance. 


Jan.  1915]        Schwobm  v.  Reserve  Society.  587 

Where  one  sets  up  the  matter  of  waiver  or  estoppel  in  a  reply, 
we  do  not  understand  that  he  must  couple  with  it  a  denial. 
The  law  denies  all  affirmative  allegations  of  the  answer,  save 
where  a  counterclaim  is  pleaded.  Cassidy  v.  Caton^  47  Iowa 
22.  Manifestly,  plaintiff  did  not  wish  to  confess  the  averments 
of  the  answer.  She  intended  to  deny  their  truth  and  set  up 
matters  which  would  estop  defendant  from  proving  the  an- 
swers that  appear  on  the  face  of  the  application.  The  law 
made  the  denial  and  the  reply  set  out  the  facts  constituting 
the  estoppel." 

The  defendant  upon  the  trial  offered  in  evidence  what 
is  marked  Exhibit  D-1,  being  a  printed  booklet  with  paper 
binding,  on  the  outside  of  which  was  written,  ''Constitution 

and  By-Laws  of  the  Fraternal  Banker's  Re- 

2.  Appeal  and  «..        r-*    t        -r^.-i-r  «        *i 

brbob:  oxciu-     serve  Society,  Cedar  Rapids,  Iowa,  for  the 

Blon  of  docu-  / '  ^  ^  ' 

mentary  evi-      guidance  of  the  Supreme  and  Subordinate 

dence :  aues-         °  '^ 

able  o'n  appeal    ^^^^  *^^  members  thereof.  Revised  October, 

1908,  by  the  Supreme  Lodge  at  Sioux  City, 
Iowa."  Objection  was  made  to  this  booklet  on  the  ground 
that  it  was  not  the  best  evidence,  and  this  objection  was  sus- 
tained, and  on  the  making  of  plaintiff's  case,  none  of  the 
claimed  provisions  of  the  Constitution  and  By-Laws  were 
admitted  in  evidence  upon  the  trial.  Whether  the  ruling  of 
the  court  in  this  respect  be  right  or  wrong,  it  precludes  us 
from  a  consideration  of  this  claimed  Constitution  and  By- 
Laws  (although  fully  set  out  in  the  abstract)  because  by  the 
ruling  of  the  court  they  never  became  a  part  of  the  record 
in  this  cause. 

Section  94  contained  in  the  booklet  and  offered  in  evi- 
dence, as  set  out  in  the  abstract,  is  the  only  provision  of  the 
Constitution  and  By-Laws  offered  in  evidence  which  makes 
any  provision  for  the  initiation  of  an  applicant  in  the  lodge, 
and  that  provision  is  substantially  as  follows : 

**When  the  applicant  is  approved  by  this  society,  the 
Supreme  Secretary  will,  forthwith,  issue  a  certificate  of  mem- 
bership, which  shall  be  under  the  seal  of  the  Supreme  Lodge 
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and  signed  by  the  Supreme  President  and  Supreme  Secre- 
tary, and  upon  the  back  of  such  certificate  there  shall  be  a 
popy  of  the  application  for  membership  in  a  regularly  insti- 
tuted lodge  of  this  society.  The  Supreme  Secretary  shall,  as 
soon  as  issued,  forward  the  certificate  to  the  local  secretary 
of  such  local  lodge.  Upon  the  receipt  of  the  certificate,  the 
secretary  shall  notify  the  applicant,  who  shall  present  him- 
self for  initiation  or  obligation,  and  when  he  is  initiated  or 
obligated,  and  has  paid  not  less  than  one  monthly  payment 
of  the  certificate,  and  one  month's  local  dues  in  advance,  and 
he  has  in  all  other  particulars  complied  with  the  laws,  the 
certificate  shall  be  delivered  and  shall  be  in  full  force  and 
effect  upon  such  delivery.  Said  certificate  shall  be  signed 
by  the  local  president  and  secretary  and  the  member  adopted. 
No  certificate  shall  be  delivered  to  an  applicant  unless  he  shall 
be  in  good  health  at  the  time  of  delivery." 

It  is  claimed  by  the  defendant  in  its  answer  that  Fern 
Teter  never  presented  herself  for  initiation  or  obligation,  and 
in  fact,  was  never  initiated  in  the  lodge,  and  that,  therefore, 
she  never  became  a  member  of  the  lodge  or  entitled  to  any 
of  its  benefits. 

The  legal  effect  upon  the  rights  of  the  certificate  holder 
arising  from  a  failure  to  present  herself  for  initiation  into  a 
lodge  cannot  be  determined  in  this  case  for  the  reason  that 
there  is  in  the  record  no  provision  of  the  by-laws  or  constitu- 
tion of  the  order  requiring  this  as  a  condition  precedent  to  the 
full  enjoyment  of  all  the  rights  of  a  member. 

The  statute  under  which  societies  of  this  kind  are  or- 
ganized. Sec.  1822  of  the  Code  of  1897,  provides  as  follows: 

**A  fraternal  beneficiary  association  is  hereby  declared 
to  be  a  corporation,  society  or  voluntary  asso- 

3.     INST'HANCR  ! 

frHtprnni  bene-    ciation,  formed  or  organized  and  carried  on 

flclary  asRocia-  ,  , 

tions:  condi-      for  the  sole  benefit  of  its  members  and  their 

tlons   to   mem- 

Uinuon  ■••  '^°"      beneficiaries,  and  not  for  profit,  and  having  a 

lodge  system^  with  ritualistic  form  of  work 
and  representative  form  of  government. '* 
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While  the  law  requires  that  societies  of  this  sort  have  a 
lodge  system  and  a  ritualistic  form  of  government,  the  statute 
does  not  require  that  those  who  present  themselves  for  mem- 
bership in  the  lodge  shall,  before  becoming  members  of  the 
lodge,  avail  themselves  of  the  lodge  laws  or  initiation  and  take 
the  ritualistic  work,  if  any,  provided.  AVhat  the  ritualistic 
work  may  be,  or  what  shall  be  required  of  an  applicant  to 
become  a  member  of  a  local  lodge,  through  the  instrumentality 
of  initiation  and  ritualistic  work,  is  left  to  the  organization 
itself  to  determine  and  prescribe. 

It  will  be  noticed  that  in  the  certificate  issued,  the  rights 
of  the  plaintiff  were  not  made  to  depend  upon  initiation.  The 
initiation,  if  any  provided  for,  may  be  waived  and  the  appli- 
cant may  be  made  a  full  member  of  the  lodge  (which  we  con- 
sider essential)  without  going  through  formal  initiation  and 
without  taking  the  ritualistic  work.    The  certificate  provides : 

'*Fem  Teter  of  Ottumwa,  Iowa,  is  accepted  as  a  member  of 
the  Home  Lodge  No.  101,  located  at  Cedar  Rapids,  State  of 
Iowa,  and  is  entitled  to  all  the  rights,  benefits,  and  privileges 
of  a  beneficial  member  in  the  Fraternal  Banker's  Reserve 
Society,  and  has  designated  as  beneficiary  under  this  certifi- 
cate, Catherine  Teter,  mother,  to  whom  shall  be  paid,  upon 
satisfactory  proofs  of  the  death  of  said  member  while  in  good 
standing,  the  sum  of  $1,000.00." 

Therefore,  in  the  absence  of  any  showing  of  the  existence 
of  any  law  of  the  order  requiring  initiation  as  a  condition 
precedent  to  the  right  of  enjoying  all  the  rights,  privileges 
and  immunities  of  a  member,  we  must  hold,  under  this  certifi- 
cate, that  Fern  Teter  was  a  member  of  the  order  upon  the 
receipt  of  the  certificate  from  the  Supreme  Lodge.  We  do 
not  mean  to  hold  that  the  lodge  cannot  make  initiation  a  con- 
dition precedent  to  membership.  Where  this  is  done  it  is 
essential  to  constitute  an  applicant  a  member  of  the  lodge  and 
entitled  to  its  privileges,  unless  waived  by  the  order  itself. 


590  ScHwoRM  V.  Reserve  Society.        [168  Iowa 

See  Shartle  v.  Modern  Brotherhood  of  America,  reported  in 
122  S.  W.,  (Mo.)  1139,  and  cases  therein  cited. 

It  is  next  contended  that  the  certificate  to  be  effectual 
must  not  only  be  signed  by  the  local  president  and  secretary, 
but  by  the  member  adopted. 

This  contention  is  based  on  the  provisions  of  what  is 
claimed  to  be  Sec.  94,  but  this  section  not  having  been 
admitted  in  evidence,  and  not  properly  before  this  court  for 
consideration,  we  cannot  say  that  this  was  made  a  condition 
precedent  to  plaintiff's  right,  and  therefore  cannot  base  any 
finding  against  plaintiff  upon  this  contention. 

It  is  contended  by  the  defendant,  however,  that  after  the 
adverse  ruling  of  the  court  was  made  excluding  Exhibit  D-1, 
the  court  did  admit  in  evidence  the  sections  of  Exhibit  D-1 

relied  upon;  that  they  are  before  the  court 
deuce :  receiy-  for  consideration.  This,  we  think,  is  a  mis- 
purpose  :  apprehension  of  the  record.    The  sections  re- 

effect.  '^'^ 

lied  upon  by  the  defendant,  and  which  it 
claims  were  introduced  in  evidence,  subsequent  to  the  adverse 
ruling,  are  Sees.  98,  99,  100  and  133.  Before  coming  to  a 
consideration  of  this  claim,  we  will  say  that  the  court  may,  in 
admitting  evidence,  limit  it  to  a  particular  purpose,  and  for 
the  purpose  of  establishing  a  particular  fact,  although  not 
admitted  upon  the  general  issue. 

Sections  98,  99,  and  100,  which  were  found  in  Exhibit 
D-1,  the  book  hereinbefore  referred  to,  were  admitted  in  this 
way.  Gale  B.  Brown,  who  was  called  as  a  witness  for  further 
cross-examination  by  the  defendant,  said:  ''These  sections 
in  Exhibit  D-1  (which  were  shown  to  the  witness)  were  con- 
tained in  the  book  that  was  given  me.  My  best  recollection  is, 
that  that  book  that  I  had  was  a  little  book  like  this  (Exhibit 
D-1).  I  supposed  it  contained  these  sections  just  as  they  are 
here  in  D-1.*'  Thereupon  the  court  allowed  these  sections  to 
go  into  the  record,  not  for  the  purpose  of  proving  that  they 
were  in  fact  the  by-laws  of  the  society,  but  for  the  purpose  of 
showing  what  the  witness  claimed  was  the  authority  under 
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which  he  acted  in  the  matters  and  things  done  and  performed 
by  him  as  deputy.  The  court  said :  *  *  These  sections  now  offered 
in  evidence  are  permitted  for  the  purpose  of  showing  the 
understanding  of  the  witness  as  to  the  by-laws  and  constitu- 
tion in  this  respect."  The  court  had  already  held  that  the 
proper  foundation  for  the  introduction  of  Exhibit  D-1,  con- 
taining these  sections,  had  not  been  laid  by  the  defendant  and 
the  book  was  not  shown  to  contain  the  by-laws  and  constitu- 
tion of  the  society, — ^not  the  original  and  best  evidence,  at 
least,  of  that  fact. 

Section  133  was  contained  in  Exhibit  D-1,  and  was  offered 
in  evidence  by  the  defendant  as  part  of  the  cross-examination 
of  the  witness,  Qale  B.  Brown,  called  by  the  plaintiff  in  re- 
buttal, and  was  admitted  as  a  part  of  the  cross-examination. 
This  section  reads  as  follows:  ''They  shall  have  authority  to 
organize  local  lodges  within  their  respective  territories,  and 
in  such  territory  to  collect  and  receipt  for  the  membership 
fee  as  specified  in  the  laws  of  this  society,  but  have  no  author- 
ity whatever  to  make  any  othelr  collections  as  deputy,  and  they 
shall  not  act  outside  of  their  specified  territory  without  writ- 
ten instructions  from  the  superintendent."  This  refers  to 
the  authority  of  deputies. 

The  witness  Brown  testified:  ''Exhibit  D-1  is  a  copy  of 
the  one  that  I  had.  I  was  given  this  constitution  and  by-laws 
and  advised  of  my  duty  and  authority  in  accordance  with  this 
Sec.  133.  I  think  I  followed  that  by-law.  I  understand 
that  that  was  my  rule  to  follow,  and  did  follow  it."  There- 
upon it  was  offered  as  part  of  the  cross-examination  and  ad- 
mitted, limiting  it,  however,  as  evidence  of  what  the  plaintiff 
claimed  to  be  his  authority,  and  not  substantive  evidence  that 
it  was  in  fact  a  part  of  the  by-law. 

We  do  not  find  that  the  constitution  or  any  of  the  by- 
laws were  properly  before  the  court,  except  as  above  limited. 
We  are  not,  therefore,  in  a  position  to  determine  or  say  what 
the  by-laws  and  constitution  of  this  order  were.  The  defend- 
ant in  its  answer  had  alleged  that  it  had  by-laws  and  had  a 
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constitutioDy  and  set  out  in  its  answer  what  defendant  claimed 
to  be  the  by-laws  and  constitution  of  the  order,  and  to  defeat 
plaintiff's  recovery,  claimed  that  she  had  not  complied  with 
the  by-laws  and  constitution  therein  set  out  and  the  contract 
sued  on.  The  existence  of  these  by-laws  and  constitution  being 
denied  by  the  plaintiff  in  its  reply,  or  the  law  having  denied 
these  affirmative  allegations  of  the  defendant,  it  was  incum- 
bent upon  the  defendant  to  prove  their  existence,  what  they 
were  and  what  they  contained,  before  the  court  or  jury  were 
in  any  position  to  say  that  the  plaintiff  had  not  complied  with 
their  provisions. 

The  defendant,  however,  alleged  in  its  answer  that  Fern 
Teter  never  paid  any  assessments  of  any  kind  or  character; 
that  she  wholly  failed,  neglected,  and  refused  to  make  any 
payments  whatsoever,  and  that  by  reason  thereof,  she  had 
forfeited  all  rights  or  claims  against  the  defendant  associa- 
tion ;  that  she  had  been  suspended  by  such  failure  and  refusal 
to  pay,  in  compliance  with  the  certificate.  This  was  denied 
by  the  reply,  and  the  burden  was  on  the  defendant  to  show 
this  fact  in  order  to  defeat  recovery. 

6    PLBADiNo  •  Plaintiff  further  in  its  reply  alleged  that 

■ity^fop  vS^    *^®  defendant  had  waived  each  and  all  the 

dence^^iSitiiout     requirements  and  provisions  contained  in  the 

******  sectitms  of  defendant's  constitution  that  are 

copied  and  set  forth  in  the  answer. 

There  is  no  plea  on  the  part  of  the  plaintiff  of  any  waiver 
by  the  defendant  of  any  of  the  conditions  attached  to  the 
certificate  set  out  by  the  plaintiff  in  her  petition.  The  con- 
stitution and  by-laws  were  not  in  evidence.  We  are  not  in  a 
position,  under  this  record,  to  say  what  they  are,  whether 
waived  or  not  waived.  Proof  of  waiver  of  the  constitution 
and  by-laws  became  necessary  only  upon  a  showing  of  what 
this  constitution  and  by-laws  were.  Therefore,  so  far  as  the 
record  in  this  case  is  concerned,  we  need  not  consider  whether 
they  were  waived  or  not. 

Waiver  of  any  particular  matter  relied  upon  as  a  defense 
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must  be  pleaded  in  order  to  be  available  as  a  waiver.  The 
conditions  attached  to  the  certificate  on  which  suit  is  brought, 
are  essentially  a  part  of  the  certificate,  as  also  the  application 
attached.  The  conditions  of  the  certificate  are  hereinbefore 
set  out.  The  application  is  as  follows:  ''I  declare  that  I  am, 
to  the  best  of  my  knowledge  and  belief,  in  sound  physical 
condition,  and  I  further  declare  and  warrant  that  the  above 
statements,  together  with  the  answers  made  or  to  be  made  on 
the  reverse  side  of  the  application  by  me  to  the  physician,  are 
true  and  shall  form  the  basis  of  the  contract  for  membership 
and  certificate  between  me  and  my  beneficiary  and  all  parties 
who  iQay  at  any  time  have  an  interest  therein,  and  the  said 
society,  and  any  untrue  and  fraudulent  answers,  or  suppres- 
sion of  facts  in  regard  to  my  health,  personal  habits  or  phys- 
ical condition,  in  this  application  or  in  any  application  for 
restoration  to  membership  made  hereafter,  or  neglect  to  make 
my  payments  of  money  on  or  before  the  day  it  becomes  due, 
shall  immediately  make  said  benefit  certificate  null  and  void, 
and  forfeit  aU  payments  made  thereon^  except  as  provided 
therein.  I  further  agree  that  the  certificate  hereby  applied 
for  shall  not  be  in  force  until  the  actual  payment  to  said  so- 
ciety of  all  advance  fees  and  assessments  required  by  its  laws, 
rules  and  regulations,  and  the  actual  delivery  of  the  certifi- 
cate of  me  during  my  good  health.  I  also  agree  that  all  the 
terms  and  conditions  of  the  certificate  hereby  applied  for 
shall  be  binding  on  me  and  any  further  legal  holder  of  the 
same." 

The  terms  of  this  application  are  made  a  part  of  the  cer- 
tificate by  its  terms,  as  are  also  the  conditions  attached  to  the 
certificate,  all  of  which  are  set  out  by  plaintiff  in  her  petition. 

The  waiver  pleaded  does  not  refer  to  any  waiver  of  any 
conditions  of  the  certificate,  or  the  application  which  is  made 
a  part  of  the  certificate.  The  plaintiff  says  in  her  reply  in 
which  she  pleads  the  waiver,  that  the  defendant  waived  each 
and  all  the  requirements  and  provisions  contained  in  the  sec- 
tions of  defendant's  constitution  that  are  copied  and  set  forth 
Vol.  168  Ia.— 38 
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in  defendant's  answer,  in  that  the  defendant,  well  knowing 
that  said  Fern  Teter  had  never  been  present  for  initiation  or 
obligation  ...  in  any  of  defendant's  local  lodges,  and 
had  never  been  initiated  or  obligated  ...  in  any  of  the 
defendant's  lodges,  nevertheless  placed  the  certificate  in  the 
hands  of  its  deputy  for  delivery  to  Fern  Teter,  and  she  ac- 
cepted the  same  from  him,  and  paid  him  all  moneys  and  dues 
required  of  and  from  regular  holders  of  certificates  in  her 
class.  This  reply  seems  to  plead  a  waiver  of  a  condition  al- 
leged in  defendant's  answer:  that  to  entitle  her  to  become  a 
member  and  share  the  benefits  of  a  member  under  the  certifi- 
cate,  it  is  necessary  that  she  be  initiated  and  obligated.  It 
seems  to  be  the  claim  of  the  plaintiff  in  this  reply  that  this 
condition  was  waived  by  the  defendant  with  a  further  affirm- 
ative allegation  that  she  had,  in  fact,  paid  all  the  money  re- 
quired of  her  as  a  holder.  Conceding  for  the  purposes  of  this 
case  that  the  evidence  shows  that  the  defendant  did  waive 
this  condition  of  its  by-laws,  and  that  upon  receipt  of  the 
certificate  she  became  a  full  member  of  the  society,  there  is 
no  plea  that  the  defendant  waived  that  requirement  of  its 
certificate  and  the  conditions  attached,  and  her  agreement  in 
the  application,  that  she  pay  the  dues  (the  monthly  pay- 
ments), at  least  one  month's  payment  or  assessment  of  a  like 
amount  as  that  which  she  paid  to  be  initiated,  each  and  every 
calendar  month  thereafter^  without  notice  of  any  kind  or  char- 
acter from  anyone  whomsoever,  and  her  agreement  in  the  ap- 
plication that  if  she  neglected  to  make  any  of  the  payments 
on  or  before  the  day  it  became  due,  the  certificate  should  be 
null  and  void,  and  all  payments  forfeited. 

Of  course,  there  was  evidence  introduced  for  the  purpose 
of  showing  a  waiver  of  this  obligation  to  pay,  but  there  was 
no  allegation  of  such  waiver  to  support  such  evidence,  and 
without  an  allegation  of  the  waiver  of  these  provisions  of  the 
policy,  no  evidence  of  such  waiver  can  be  considered.  A  plea 
of  waiver  in  effect  says  that  certain  matters  alleged  by  the 
defendant  as  constituting  a  default  were  waived  by  the  de- 
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fendant,  and  therefore  cannot  be  considered,  but  nothing  can 
be  held  waived  of  which  no  plea  of  waiver  has  been  filed. 
Proof  of  a  waiver  of  other  and  different  matters  than  that 
alleged  cannot  be  considered  as  proof  of  a  waiver  of  matteis 
not  alleged  to  have  been  waived. 

It  is  true  in  this  case  that  if  the  constitution  and  by- 
laws were  before  us  in  this  record  for  our  consideration,  we 
might  be  able  to  say  that  the  provisions  of  the  contract  are 
the  same  as  the  provisions  of  the  by-laws  and  constitution, 
or  that  the  by-laws  and  constitution  were  incorporated  in 
and  made  a  part  of  the  certificate  and  were  practically  the 
same,  but  this  we  cannot  say,  for  the  reason  that  on  the  objec- 
tion of  plaintiff  they  were  not  allowed  to  come  into  this  record. 
Or,  in  other  words,  an  allegation  of  a  waiver  of  certain  mat- 
ters is  not  sustained  by  proof  of  the  waiver  of  other  matters. 
The  proof  must  correspond  with  the  allegation  made,  and  be 
confined  to  the  point  in  issue. 

The  question  before  the  court  was,  what  matters  alleged 
by  the  defendant  does  the  plaintiff  claim  in  its  reply  were 
waived  t 

The  plaintiff  does  not  allege  that  any  provisions  of  the 
contract  sued  on,  and  especially  set  out  in  the  contract,  were 
waived  by  the  defendant,  but  simply  pleads  that  the  defend- 
ant waived  the  provisions  of  its  by-laws  and  constitution  set 
out  by  the  defendant  in  its  answer,  and  seems  to  limit  this 
waiver  to  the  fact  of  initiation.  It  was  the  duty  of  the  court 
to  dispose  of  this  case  on  the  issues  tendered,  and  upon  none 
other.  Proof  cannot  be  considered  which  does  not  have  its 
foundation  in  the  allegations  made  in  the  pleading.  A  fact, 
though  proven,  if  not  alleged  as  a  basis  for  recovery,  or  a 
basis  for  avoiding  matters  set  up  by  the  opposite  party,  can- 
not be  considered.  Where  a  waiver  is  relied  upon  as  a  matter 
of  defense,  or  to  avoid  matters  set  out  in  an  answer,  the 
waiver  must  be  pleaded  and  the  facts  alleged,  upon  which 
it  is  predicated,  and  if  not  so  pleaded,  the  party  cannot  avail 
himself  of  the  waiver,  though  it  may  appear  in  the  evidence. 

This  question  was  considered  in  Parsons  v.  Ora/nd  Lodge 
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A.  O.  tJ.  W.,  reported  in  108  Iowa  6,  the  part  referred  to 
being  on  page  9,  second  division.  The  court  said :  ''The  peti- 
tion alleges  that  due  notice  of  death  of  the  deceased  was  pre- 
sented to  the  proper  officers  of  the  defendant.  This  is  denied 
in  the  answer.  To  sustain  the  allegation  the  plaintiff  intro- 
duced a  letter  written  by  her  attorney  to  the  Grand  Recorder 
of  the  defendant  at  Waterloo,  in  which  the  association  was 
informed  of  Parson's  death,  and  asked  what  was  needed  by 
way  of  proo£9.  To  this  the  recorder  responded  by  saying 
that  Parsons  had  been  suspended  for  nonpayment  of  dues  and 
other  delinquencies,  further  stating  that  if  the  attorney  'un- 
derstood the  laws  of  Iowa  governing  this  class  of  insurance, 
he  would  undoubtedly  hesitate  to  have  taken  an  action  in  the 
case  without  further  evidence.'  Undoubtedly  this  amounted 
to  a  waiver  of  proofs  of  loss"  (citing  cases).  "But  as  a 
waiver  was  not  pleaded,  it  cannot  be  relied  upon"  (citing 
cases). 

See  also  Wilson  v.  Riddick,  100  Iowa  697;  Jones  v. 
Peebles,  30  So.  E.  564. 

We  think  the  court  erred  in  directing  a  verdict  for  the 
plaintiff  upon  the  issues  and  proofs  submitted.  For  this 
reason  the  case  must  be  reversed. 

Other  matters  argued  depend  entirely  upon  the  by-laws 
and  constitution  of  the  order,  proof  of  which,  as  said  before, 
was  rejected  by  the  court.  We  think,  however,  sufficient 
showing  was  made  to  entitle  the  plaintiff  to  have  Exhibit  D-1, 
containing  what  purported  to  be  the  constitution  and  by- 
laws of  the  society,  admitted  in  evidence;  but  that  matter 
is  not  argued  here,  and  we  do  not  give  it  further  considera- 
tion. In  view  of  another  trial,  we  refrain  from  commenting 
on  the  evidence,  and  we  do  not  give  consideration  to  other 
questions  urged  by  counsel  in  argument,  as  it  is  not  Likely 
that  they  will  occur  on  another  trial. 

For  the  error  pointed  out  we  think  the  case  must  be 
reversed  and  is — Reversed. 

Deemeb,  G.  J.,  Ladd  and  Saunoer,  JJ.,  concur. 
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In  re  Estate  of  Mart  Squire,  Deceased. 

LIMITATION  OF  ACTIONS:    ICatnrlty  on  Happening  of  BTWit.    A 

1  note  maturing  '  *  only  when  the  homestead  where  I  now  reside 
shall  be  sold  or  converted  into  money,"  is  not  matured  \>j  a  sale 
of  a  portion  of  the  homestead  unoecupied  by  buildings,  the  note 
reciting  that  the  money  was  for  improvements  ''on  the  (home- 
stead)   buildings. ' ' 

EZE0UT0B8  AND  ADMINI8TRAT0B8:    Claims  Against  Estate— 

2  — Seryices  by  Members  of  Family.  Beeovery  cannot  be  had  for 
nursing  one  member  of  a  family  by  another  member  of  the  same 
family  without  first  overthrowing  the  presumption  of  law  that 
such  services  were  gratuitous.  The  helplessness  of  the  one  nursed 
will  not  overthrow  the  presumption. 

PBINGIPLE  APPLIED:  Plaintiff,  at  the  time  when  her 
mother  was  94  years  of  age  and  suffering  from  senile  dementia 
and  in  a  semi-conscious  condition,  took  said  mother  into  her  own* 
home  and  cared  for  and  nursed  her  until  her  death.  The  mother 
performed  no  services  in  the  family,  remaining  helpless  and  in 
a  semi-stupor  until  her  death,  three  months  later.  During  these 
three  months  plaintiff  collected  $125  in  money  belonging  to  her 
mother,  $75  of  which  she  applied  in  payment  of  her  mother's 
board,  room  and  washing,  and  after  paying  some  other  small 
items  had  a  balance  of  $27,  which  she  turned  over  to  the 
executor  of  her  mother's  estate  after  the  death  of  the  mother. 
The  expectation  of  plaintiff  io  receive  pay  for  ** nursing*'  her 
mother  was  formed  after  her  mother's  death,  and  arose  out  of 
the  fact  that  another  heir  was  enforcing  a  note  against  the 
mother's  estate.    Held,  plaintiff  could  not  recover. 

FAMILT  BELATIONS:    Family— Wliat  Constitutes.    One  who  takes 

3  her  aged  and  helpless  mother  into  her  own  home  and  cares 
for  her  thereby  constitutes  the  mother  a  member  of  the  family. 

Appeal  from  Wapello  District  Court. — Hon.  P.  W.  Eichel- 

BERGER,  Judge. 

Monday,  January  25,  1915. 
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Action  to  establish  claims  against  a  decedent.  The  opin- 
ion states  the  facts.    Reversed  in  part  and  Affirmed  in  part. 

Roberts  &  Webber  and  Sims  &  Kuehnle,  for  appellant. 

Work  &  Woi'kf  for  appellee. 

Gaynor,  J. — ^Mary  Squire  died  on  the  21st  day  of  Janu- 
ary, 1913,  and  Frank  L.  Boot  was  duly  appointed  executor 
of  her  last  will  and  testament.    Anna  H.  Sims  and  Clara  S. 

Root,  claimants  herein,  are  daughters  of  Mrs. 

1.  Limitation  of 

actions:  ma-       Squire. 
tarity  on  hap- 

pening  of  Qn  the  28th  day  of  March,  1913,  Anna  H. 

Sims  filed  a  claim  against  the  estate  of  her 
mother  for  the  sum  of  $514.00,  and  based  said  claim  on  the 
following  note  executed  and  delivered  to  her  by  her  mother: 


i  < 


$150.00  Ottumwa,  Iowa,  June  5,  1878. 

For  value  received  I  promise  to  pay  Anna  H.  Squire 
the  sum  of  one  hundred  and  fifty  dollars,  said  sum  being 
for  money  earned  by  her  in  teaching  music  and  applied  to 
the  payment  of  blinds  and  lightning  rods  on  building  where 
we  reside,  and  it  is  understood  that  this  note  shall  become  due 
only  when  the  homestead  where  I  now  reside  shall  be  sold  or 
converted  into  money,  with  seven  per  cent  interest  annually." 

To  the  allowance  of  this  claim,  the  executor  filed  the 
following  objections: 


1.  That  the  note  by  reason  of  a  sale  of  part  of  the 
homestead  on  or  about  May  — ,  1902,  became  due  and  payable, 
or  that  suit  might  have  been  brought  thereon. 

**2d.  That  the  homestead  referred  to  included  the  part 
and  parcel  of  land  then  sold  and  converted  into  money  to 
the  extent  of  $1,000.00,  and  action  might  have  been  brought 
upon  said  alleged  note. 

"3d.  That  more  than  ten  years  elapsed  before  the  de- 
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cease  of  the  maker  thereof,  and  that  said  note  was  fully 
barred  by  the  statute  of  limitations  before  the  decedent's 
death. 

'^4th.  That  no  part  of  said  homestead  has  been  sold  or 
converted  into  money  except  as  above  stated  up  to  the  pres- 
ent time,  and  on  no  other  account  is  said  note  now  due  or 
collectible." 

Upon  a  hearing  before  the  court,  the  full  amount  of  the 
claim  was  allowed,  and  from  this  action  of  the  court,  the 
executor  appeals. 

An  examination  of  the  record  shows  that  at  the  time 
the  note  was  executed,  Mrs.  Mary  Squire  was  occupying  as 
a  homestead  certain  property  in  the  city  of  Ottumwa;  that 
this  was  the  property  referred  to  in  the  note;  that  she  con- 
tinued to  occupy  the  same  up  to  the  time  of  her  death.  It 
is  claimed  that  a  portion  of  this  homestead  was  sold  in  1902 ; 
that  this  matured  the  note,  and,  therefore,  the  note  at  the 
time  it  was  filed  with  the  executor  was  barred  by  the  statute 
of  limitations.  It  appears  that  the  building  mentioned  in 
the  note  was  the  huilding  occupied  by  Mrs.  Squire  at  the 
time  the  note  was  given  and  at  the  time  of  her  death.  The 
number  of  the  lot  on  which  the  building  was  situated  was 
102,  in  Block  5.  Seventy-four  feet  off  the  north  end  of  the  lot 
was  deeded  to  one  Emory  after  the  execution  of  the  note, 
but  the  portion  of  the  lot  occupied  by  the  building  as  a  home 
still  remained  a  homestead  up  to  the  time  of  Mrs.  Squire's 
death. 

The  only  question  argued  is  as  to  whether  or  not,  under 
the  terms  of  the  note,  the  selling  of  a  portion  off  the  north 
end  of  the  lot  matured  the  note  so  as  to  start  the  running  of 
the  statute  of  limitations.  The  mere  statement  of  the  propo- 
sition is  a  sufScient  answer.  We  think  the  claim  of  Anna  H. 
Sims  was  rightly  allowed. 

On  the  4th  day  of  April,  1913,  Clara  S.  Boot,  the  other 
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daughter,  filed  a  claim  against  her  mother's  estate  for  sertr- 
2  BxBcaTOBs  ^^^^  ^  nurse  and  for  care  of  her  mother  from 
^T^?"""  October  23,  1912,  to  January  22,  1913,  at 
2tite":SJ^^  $20.00  per  week.  To  this  claim  Mrs.  Anna  H. 
ten  of  °'^™'  Sims  filed  objections,  she  being  a  beneficiary 
^     ^'  under  the  will  of  her  mother.    The  objections 

filed  are  as  follows: 

*'lst.  The  alleged  services  for  which  such  claim  is  made 
were  rendered  gratuitously  without  any  arrangement  or  un- 
derstanding that  compensaticm  should  be  made  therefor. 

''2d.  Compensation  for  such  services  was  never  exi>ected 
or  anticipated  by  said  claimant,  nor  was  there  any  under- 
standing, on  the  part  of  the  deceased,  that  compensation 
should  be  exacted  therefor. '^ 

On  the  7th  day  of  November,  1913,  this  claim  was  also 
allowed  by  the  court  upon  a  hearing,  and  from  this  allowance 
Mrs.  Anna  H.  Sims  appeals. 

Clara  S.  Boot  called  on  her  own  behalf  testified:  ''My 
mother's  last  illness  dated  from  October  13,  1912.  She  was 
then  in  her  own  home.  Ten  days  later,  she  was  taken  to 
my  house.  No  other  of  my  mother's  children  was  there  to 
take  care  of  her.  She  had  a  paralytic  stroke  about  1908. 
She  was  afterwards  ill  of  pneumonia  and  she  had  another 
illness  bordering  on  pneumonia.  She  had  various  illnesses 
caused  by  the  heat  of  the  summer  prior  to  her  last  illness. 
She  was  ninety-four  years  old  when  she  died.  She  died  on 
the  21st  day  of  January,  1913.  After  her  last  ilhiess  and  up 
to  the  time  of  her  death,  her  general  condition  was  that  of 
semiconscious,  semi-stupor.  She  could  be  raised,  but  she 
usually  laid  in  a  stupor.  Sometimes  she  knew  me.  Once  die 
seemed  to  know  where  she  was.  She  would  gaze  about  the 
room  but  she  wouldn't  speak." 

F.  L.  Boot,  husband  of  claimant  and  executor  of  the 
estate,  testified  "that  his  wife  cared  for  her  mother  whUe  she 
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was  at  his  house  during  her  last  illness ;  that  she  fed  her  and 
moved  her,  changed  her  bed  and  moved  her  from  one  position 
to  another,  and  attended  to  her  wants  in  every  respect" 

There  is  no  question  in  the  record  and  none  is  made  by 
counsel  as  to  the  care  received  by  Mrs.  Squire  from  her  daugh- 
ter during  her  last  illness,  administered  to  her  in  the 
daughter's  home. 

Dr.  Herrick,  a  physician,  stated  that  he  was  called  to 
attend  her  during  her  last  sickness;  that  she  got  up  occa- 
sionally, but  on  one  or  two  occasions  fell,  not  knowing  what 
she  was  doing  most  of  the  time.  ''There  was  no  objective  in 
her  movements.  She  would  stray  into  the  kitchen  when  she 
intended  to  go  somewhere  else.  Mrs.  Boot  gave  her  attention 
and  care.  Mrs.  Squire  was  suffering  from  senile  dementia. 
There  was  evidence  of  an  apoplectic  effect.  She  was  not  com- 
I>etent  to  take  care  of  herself.  When  I  saw  her  first  she  was 
in  her  own  home.  Afterwards,  in  the  home  of  her  daughter; 
Clara  S.  Roof 

Mary  E.  Boot,  daughter  of  claimant,  testified  that  her 
'^ grandmother  couldn't  raise  her  hand  to  her  face.  I  saw 
my  mother  take  care  of  her.  She  lifted  her  bodily  very  often 
and  fed  her  her  meals.  She  couldn't  raise  herself  in  bed.  I 
was  home  during  Thanksgiving  and  at  Christmas  time. 
Qrandma  did  not  seem  to  know  me  when  I  came.  She  was 
almost  always  in  bed.  I  was  home  three  weeks  at  Christmas 
time  and  three  days  at  Thanksgiving. ' ' 

J.  W.  Squire,  the  son  of  Mary  Squire,  testified  that  dur- 
ing the  summer  of  1912  he  visited  his  mother  and  she  said 
to  him  as  follows:  '^  'Wilson,  I  want  you  to  know  what  a 
comfort  and  help  Clara  has  been  to  me,  and  now  is.  She  is 
in  here  to  see  me  every  day.  She  sends  me  nice  things  to 
eat,  cooked  herself.  It  is  very  little  I  can  eat  and  enjoy  you 
know.  My  children  are  here  and  help  me  and  some  of  them 
stay  with  me  at  night.  I  don't  know  what  I  would  do  with- 
out Clara's  help.'    I  saw  her  the  month  my  mother  passed 
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away.  She  was  then  with  my  sister,  Mrs.  Boot.  She  was 
very  feeble.  She  could  not  speak.  She  did  not  know  me, 
couldn't  move  her  hands.  She  could  raise  one  hand  a  little, 
but  could  not  move  herself  at  all.  Clara,  my  sister,  did  all 
that  was  done  for  mother.  When  I  visited  her  in  August, 
1912,  and  had  the  conversation  with  her  referred  to,  she  was 
living  in  the  house  in  which  she  had  lived  for  fifty  years. 
That  was  the  old  homestead  of  the  Squire  family." 

It  appears  also  that  during  the  time  that  Mrs.  Squire 
remained  with  the  claimant,  her  daughter,  the  claimant  col- 
lected $72.00  pension  money;  $30.00  from  a  brother  and 
$21.00  rent,  and  $1.75  for  fuel»  making  a  total  of  $124.75, 
money  belonging  to  her  mother,  out  of  which  she  paid  to  her 
husband,  $75.00  for  her  mother's  board,  which  she  thought 
was  a  fair  compensation  for  board,  room,  and  washing.  She 
paid  some  other  small  items,  and  there  was  a  balance  of  the 
amount  collected  of  $27.08,  and  this  she  turned  over  to  the 
executor  after  her  mother's  death. 

The  only  positive  evidence  of  any  expression  of  any  in- 
tent on  the  part  of  the  claimant  to  charge  or  not  charge  for 
the  services  rendered  her  mother  during  her  last  sickness  is 
found  in  the  testimony  of  Mrs.  Sims,  as  follows: 

**What,  if  anything,  did  your  sister  Clara  say  to  you  at 
either  of  these  times  with  reference  to  the  pension  money  of 
your  mother,  or  your  mother's  income  during  the  time  that 
your  mother  remained  at  your  sister's  home?" 

A.  ''I  said,  'Clara,  Jacob  and  I  feel  that  you  should 
have  some  recompense  for  your  care  of  mother.'  She  said, 
'Anna,  I  took  the  money  that  came  to  mother  and  used  it. 
I  thought  it  was  right,  and  I  needed  it,  and  I  shall  make  no 
other  claim.'    That  was  the  last  she  said." 

The  claimant  testified  upon  this  point,  referring  to  this 
conversation  testified  to  by  Mrs.  Sims:  '*My  sister  said 
(meaning  Mrs.  Sims),  'We  want  you  and  Frank  to  be  paid 
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for  your  care  of  mother.'  I  said,  'I  used  mother's  money  as 
it  came  in.  I  felt  I  had  a  right  to.  It  was  because  I  had 
the  entire  responsibility  for  her.'  I  referred  to  her  income, 
her  pension  money,  and  money  she  regularly  received  from 
my  brother,  and  rent  from  part  of  the  house,  and  the  trifle 
of  money  for  fuel  that  she  left  and  I  sold.  We  were  discuss- 
ing at  the  time  the  arrangements  for  the  funeral.  My  sister 
said,  'Jacob  and  I  want  you  to  be  well  paid  for  caring  for 
mother.'  I  said,  'I  don't  want  any  pay  for  caring  for 
mother.'  I  meant  by  that,  however,  the  general  care  of  mother 
for  the  last  twenty  years.  We  weren't  speaking  of  the  serv- 
ices I  rendered  at  all.  She  said,  'for  my  care  of  mother,' 
and  that,  to  my  mind  is  a  totally  different  thing." 

The  claimant  was  then  asked  this  question: 

Q.  ''Did  you  or  did  you  not  at  the  time  have  in  mind 
the  idea  that  you  were  going  to  charge  your  mother  for  what 
you  had  done  for  her  1 ' ' 

A.  "I  had  no  thought  of  any  business  on  earth  on  my 
mind. ' ' 

Q.  "You  did  not  have  in  mind  that  you  were  going  to 
charge  her  anything?" 

A.  "I  had  not  in  my  mind  one  way  or  the  other  that  I 
was  going  to  charge  her  any  consideration  at  the  time." 

Q.  "You  did  say  to  her,  'I  don't  want  any  pay  for 
caring  for  mother?'  " 

A.  "  'Caring  for  mother,'  I  did  not  say  for  nursing  my 
mother." 

Q.  "When  you  say  nursing  your  mother,  nursing  or  car- 
ing for  her,  did  you  have  in  mind  the  thought  that  you  were 
going  to  charge  her  for  this  service!" 

A.  "Yes,  when  I  was  doing  the  nursing  I  thought  I 
should  be  paid  for  it." 

Q.  "Did  you  not  write  Mrs.  Sims  a  letter  on  the  15th 
day  of  March,  1913,  in  which  you  used  this  language:  ^If 
your  note  is  a  just  and  legal  claim,  then  surely  I  may  claim 
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a  fair  compensation  for  ordinary  work,  faithfully  performed. 
If  yon  press  your  claim,  I  shall  press  mine'f " 
A.  *'Yes,  sir/' 

This  is  all  the  material  testimony  upon  the  question  here 
to  be  determined.  There  is  no  evidence  of  any  express  con- 
tract, between  the  claimant  and  her  mother,  for  compensation 
for  the  services  claimed. 

Since  the  decision  of  Scully  v.  Scully,  28  Iowa  548,  this 
rule  has  been  adopted  and  followed  persistently  in  this  state, 
to  wit:  ''Ordinarily,  and  without  more,  where  one  person 
renders  services  for  another,  which  are  known  to  and  accepted 
by  him,  the  law  implies  a  promise,  on  his  part,  to  pay  there- 
for. But  where  it  is  shown  that  the  person  rendering  the 
service  is  a  member  of  the  family  of  the  person  served,  and 
receiving  support  therein,  either  as  a  child,  a  relative  or  a  vis- 
itor, a  presumption  of  law  arises  that  such  services  were 
gratuitous;  and  in  such  case,  before  the  person  rendering  the 
service  can  recover,  the  express  promise  of  the  party  served 
must  be  shown,  or  such  facts  and  circumstances  as  will  au- 
thorize the  jury  to  find  that  the  services  were  rendered  in  the 
expectation  by  one  of  receiving,  and  by  the  other  of  making, 
compensation  therefor." 

As  said  in  Cowan  v.  Musgrave,  73  Iowa  384,  388,  '*The 
presumption  that  the  parties  do  not  contemplate  payment  for 
such  services  'may  be  overthrown  by  proof  of  an  express  or 
implied  contract;  an  implied  contract  being  proven  by  facts 
and  circumstances  which  show  that  the  parties  at  the  time 
the  services  were  performed,  contemplated  or  intended  pecu- 
niary recompense.'  " 

The  court  in  this  case  cites  and  approves  the  rule  in  the 
ScuUy  case,  supra. 

In  Traver  v.  Shiner,  65  Iowa  57,  a  case  in  which  a  son 
sought  to  recover  for  services  rendered  his  father  while  his 
father  was  a  member  of  his  family,  the  court,  in  passing  upon 
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plaintiff's  claim,  said:  ''The  plaintiff  does  not  deny  that  the 
intestate  during  the  time  covered  by  his  claim,  was  a  mem- 
ber of  his  family.  ...  He  insists  that  an  express  contract 
may  be  inferred  from  declarations  and  other  circumstances, 
and  that  the  evidence  in  the  case  authorized  the  conclusion 
reached  by  the  jury  that  there  was  an  understanding  be- 
tween the  parties,  that  plaintiff  was  to  receive  compensation 
from  the  intestate.''  The  court  further  said:  ''All  the  evi- 
dence upon  this  point  which  is  relied  upon  by  plaintiff,  con- 
sists of  declarations  of  third  parties,  in  which  the  intestate 
said  that  he  was  receiving  support  from  the  plaintiff,  and  that 
he  intended  some  day  or  other  to  make  it  right,  and  that  he 
had  some  land,  and  when  he  disposed  of  it,  he  intended  to 
pay  his  way  to  Qeorge  (the  plaintiff)  and  his  wife.  There 
is  not  one  word  tending  to  authorize  the  conclusion  that  there 
was. any  expectation  on  the  part  of  plaintiff  to  claim  or  re- 
ceive compensation  from  his  father.  .  .  .  The  meager 
evidence  above  stated,  does  not  tend  to  raise  an  inference  of  a 
contract. ' ' 

The  rule  is  not  disputed.  The  question  is,  does  the  case 
made  here  bring  the  plaintiff's  claim  within  the  rulef  It  is 
claimed  that  Mrs.  Squire  was  not  a  member  of  claimant's 
family  at  the  time  the  services  were  rendered,  and  reliance 
is  had  upon  what  is  said  in  Wence  v.  Wykoff,  52  Iowa  644. 
It  must  be  conceded  that  if  what  is  said  by  way  of  argument 
in  that  case  is  sound,  it  would  tend  to  support  claimant's 
contention,  but  the  facts  of  that  case  are  different  from  the 
facts  as  they  appear  in  this  case.  It  appears  in  that  case  that 
the  deceased  was  the  mother  of  plaintiff's  wife;  that  for 
more  than  a  year  prior  to  her  death,  being  advanced  in  years 
and  infirm  of  health  so  that  she  could  perform  no  labor  and 
was  incapable  of  supporting  and  taking  care  of  herself,  she 
requested  the  plaintiff  to  take  her  to  his  house  and  provide 
for  her  wants,  which  was  accordingly  done,  and  that  she  ex- 
pressed a  desire  to  pay  plaintiff  for  her  board  and  nursing, 
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with  the  fear  that  her  property  wonld  not  be  saffieient  for 
that  purpose. 

The  facts  in  that  case  appear  to  be  that  she  requested  the 
pliuntiff  to  render  the  services  and  furnish  her  the  support 
which  she  received,  and  expressed  her  purpose  to  pay  there- 
for; that  the  plaintiff  was  a  poor  man,  hardly  able  to  support 
his  own  family.  From  this,  a  conclusion  was  drawn  that 
there  was  shown  a  purpose  on  her  part  to  pay  for  the  services 
rendered,  and  an  expectation,  on  the  part  of  the  plaintiff,  of 
receiving  compensation ;  or,  in  other  words,  that  the  services 
were  rendered  in  the  expectation  by  one  of  receiving  and  by 
the  other  of  making  compensation  therefor,  and  the  thought 
expressed  in  that  opinion  that  she  was  not  a  member  of  de- 
fendant's family,  and  the  argument  that  she  neither  assumed 
nor  discharged  family  duties,  and  was  brought  to  the  house 
simply  for  the  purpose  of  receiving  care  necessary  to  prolong 
her  life  and  for  no  other  purpose,  is  bottomed  on  the  thought 
that  she  requested  him  to  bring  her  to  his  home  and  provide 
for  her  wants,  and  expressed  a  desire  to  pay  plaintiff  for  such 
services. 

While  we  think  that  case  was  rightly  decided,  we  are  not 
prepared  to  adopt  all  the  reasons  upon  which  the  decision 
rests. 

In  this  case,  the  claimant  is  a  daughter,  sustaining  the 

closest  possible  relationship  to  another  that  is  conceivable 

in  human  life.    The  daughter  took  the  mother  into  her  home 

8.  familt  its-       ^^  ^  ^™®  when  she  was  wholly  incapable  of 

umSyf  what     consenting  or  objecting  thereto.    She  took  her 

cons  tutes.        j^^^^  ^^^  family  because  she  was  her  mother. 

She  administered  to  her  wants  as  a  daughter  should,  moved 
thereto,  no  doubt,  by  that  love  and  tenderness  which  a  dutiful 
daughter  feels  for  a  stricken  mother.  As  she  said  herself, 
there  was  no  thought  on  her  part  of  receiving  consideration 
for  her  services.  As  said  by  counsel  for  claimant  in  his  argu- 
ment, **It  is  to  her  credit  that  she  was  not  rendering  the 
services  to  her  mother  with  the  thought  of  compensation." 
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If  she  was  not  a  member  of  claimant's  family,  what  relation- 
ship did  she  sustain  to  the  family}  Certainly  not  that  of  a 
stranger,  from  which  relationship  an  implied  contract  might 
arise  to  pay  for  services  rendered.  The  rale  ought  to  be  as 
broad  as  the  reason  upon  which  it  rests.  The  reason  why  the 
rule  heretofore  referred  to  has  been  adopted  is,  that  because 
of  the  relationship  existing,  there  is  no  implied  contract  to 
pay  or  receive  compensation. 

We  think  the  holding  of  the  court  in  the  Wence  case, 
that  the  mother  was  not  a  member  of  the  plaintiff's  family, 
was  based  on  the  fact  that  she  did  not  enter  the  family  as 
a  member,  but  on  her  own  request  that  she  might  be  cared 
for  and  her  wants  supplied,  with  an  expressed  desire  on  her 
part  to  pay  for  the  board  and  nursing  received. 

Harlan  v.  Emery,  reported  in  46  Iowa  538,  is  also  relied 
upon  by  claimant.  In  that  case,  the  facts  upon  which  the 
court  made  its  finding  that  the  mother  was  not  a  member  of 
the  family  are  not  set  out.  We  have  no  means  of  knowing 
upon  what  fact  it  is  based.  Certain  facts  are  set  out  in  the 
opinion,  but  the  opinion  shows  that  the  case  was  not  decided 
upon  the  facts  therein  set  out.  It  does  appear  that  the  de- 
ceased rented  rooms  of  the  claimant.  Indeed,  her  claim  is  for 
rent  of  house,  and  we  think  that  the  opinion  must  have  been 
based  upon  the  finding  that  she  did  not,  in  any  way,  enter 
the  home  of  the  son-in-law,  and  therefore  is  not  authority 
upon  the  question  here  submitted. 

We  conclude  that  Mary  Squire,  at  the  time  the  services 
were  rendered  for  which  the  claim  is  made,  was  a  member  of 
claimant's  family;  that  there  is  no  showing  of  any  expecta- 
tion on  the  part  of  the  claimant  of  receiving  compensation 
for  the  services,  at  the  time  they  were  rendered ;  or,  in  other 
words,  that  the  services  were  rendered  with  no  expectation  of 
receiving  compensation  for  the  services,  and  no  expectation, 
on  the  part  of  the  mother,  of  compensating  her  therefor.  We 
do  not  think  that  the  fact  that  no  services  were  rendered  by 
Mrs.  Squire,  or  the  fact  that  she  was  incapable  of  rendering 
services,  authorized  the  conclusion  that  her  support  was  not 
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gratuitously  provided  for  by  the  plaintiff.  We  think  the  case 
at  bar  is  distinguishable  from  the  cases  relied  upon  by  claim- 
ant. 

It  is,  however,  claimed  that  when  necessities  are  supplied 
to  a  person  who,  by  reason  of  his  disability,  cannot  himself 
make  a  contract,  the  law  implies  an  obligation  on  the  part  of 
such  person  to  pay  for  such  necessities  out  of  his  own  prop- 
erty. Every  person,  whether  of  sound  or  unsound  mind,  can  be 
made  liable  under  an  implied  contract  for  necessities  suitable 
to  his  state  and  condition  in  life ;  but  we  do  not  bottom  the 
holding  in  this  case  upon  the  thought  that  there  was  no 
expectation  on  the  part  of  Mrs.  Squire  to  pay,  but  upon  the 
fact  of  the  relationship  existing  between  the  claimant  and 
Mrs.  Squire,  and  the  circumstances  under  which  the  services 
were  rendered,  and  the  absence  of  any  showing  in  the  record 
of  any  expectation,  on  the  part  of  the  claimant,  to  receive 
compensation  for  the  services  rendered. 

In  the  ScuUy  case,  it  is  said:  '^But  where  it  is  shown 
that  a  person  rendering  the  services  is  a  member  of  the  fam- 
ily served,  and  receiving  support  therein,  either  as  child,  rela- 
tive, or  visitor,  a  presumption  of  law  arises  that  the  services 
were  gratuitous."  The  converse  of  this  proposition  is  true, 
and  a  child,  relative,  or  visitor,  rendering  services  to  any 
member  of  the  family  in  which  he  resides,  where  the  services 
are  rendered  as  a  member  of  the  family,  is  presumed  to  have 
rendered  the  services  gratuitously.  The  obligation  between 
all  the  members  of  the  family  is  reciprocal,  and  all  services 
rendered  in  the  family  to  members  of  the  family,  as  such, 
are  presumed  to  have  been  rendered  gratuitously. 

We  feel  that  the  claimant  has  failed  to  establish  her 
claim  by  evidence  sufficient  to  justify  its  allowance,  and  the 
action  of  the  court  in  allowing  this  claim  was  erroneous  and, 
therefore,  must  be  reversed. 

Affirmed  on  Clara  S.  Boot 's  appeal. 
Reversed  on  Anna  H.  Sim's  appeal. 

Deemeb^  C.  J.,  Ladd  and  Saunqeb,  JJ.,  concur. 
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Bbbtsohy  Motor  Company,  Appellee,  v.  T.  W.  Brady, 

Appellant. 

WORK  AMD  ZJkBOB:  Dftmagw  Delay.  Evidence  reviewed  and 
held  to  show  unreasonable  delay  in  repair  of  an  automobile,  the 
plaintiif  having  employed  350  hours  and  prolonged  the  work 
from  March  19th  to  September  19th  following. 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B. 

Thornell^  Judge. 

Wednesday,  October  21,  1914. 

Rehearing  Denied  Tuesday,  January  26,  1915. 

Action  on  account  for  services  rendered  in  repairing  an 
automobile — Modified  and  Affirmed. 

T.  E.  Brady,  for  appellant. 

W.  8.  Stillman,  for  appellee. 

Gaynor,  J. — The  plaintiff  claims  that  on  or  about  the 
19th  day  of  March,  1911,  the  defendant  delivered  to  it  a 
certain  automobile,  and  directed  the  removal  of  the  radiator 

and  cylinder  and  the  water  pump  for  inspec- 

1.    WOtX  AND  ,  ,  11.. «•  «  II-  1 

labob:  dam-      tiou;  that  the  plaintiff  performed  this  work, 

which  was  reasonably  worth  $11.90. 

That  on  April  6,  1911,  defendant  ordered  the  plaintiff 

to  bore  cylinders,  furnish  new  pistons,  valves  and  cogs  to  be 

ground,  and  bearing  on  crank  shaft  trued  up;  that  it  was 

agreed  with  defendant  that  he  pay  the  plaintiff  for  such  work, 

the  sum  of  $100.00;  that  the  plaintiff  did  work  that  is  fairly 

worth  the  sum  of  $100.00. 

That  on  the  29th  day  of  May,  1911,  defendant  directed 

plaintiff  to  change  transmission  in  shifting  gears  from  pro- 
Vol.  168  Ia.— 39 
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gressive  to  selective  style,  weld  on  a  boss  where  case  was 
cracked,  and  provide  larger  hole  for  the  shaft ;  to  remove  the 
same,  make  one  yoke  to  fit  shaft,  separate  the  two  shifting 
gears,  and  replace  other  gears,  at  the  agreed  price  of  $75.00, 
which  was  its  fair  value ;  that  plaintiff  did  the  work. 

That  on  May  31,  1911,  defendant  ordered  plaintiff  to 
remove  the  transmission  case,  and  make  certain  necessaiy 
repairs  to  same,  and  reassemble  and  apply  to  car,  at  an  agreed 
price  of  $25.00,  and  that  plaintiff  did  the  work,  and  it  was 
fairly  worth  that  sum. 

That  on  August  5, 1911,  the  defendant  ordered  the  plain- 
tiff to  remove  the  drive  shaft  housing  and  drive  shaft,  and 
weld  on  the  shaft  where  cut,  and  reassemble  the  same,  and 
furnish  one  drive  shaft  housing.  Plaintiff  did  the  work  and 
it  was  reasonably  worth  $36.35. 

That  these  sums  are  due  plaintiff  with  interest. 

Plaintiff  further  claims  that  the  defendant  left  said  auto- 
mobile stored  with  the  plaintiff  from  November  1,  1911,  to 
October  9,  1912,  and  that  the  storage  was  reasonably  worth 
the  sum  of  $5.00  a  month. 

Plaintiff  further  asks  a  lien  upon  said  automobile  for  the 
sum  so  due. 

Defendant  denies  plaintiff's  claim,  and,  by  way  of  coun- 
terclaim, says  that  he  left  said  automobile  with  the  plaintiff 
with  instructions  to  repair  and  put  it  in  good  condition;  that 
plaintiff  represented  that  certain  repairs  were  necessary  to 
put  said  car  in  good  condition ;  that  the  price  would  be  a  rea- 
sonable amount,  and  alleges  that  much  of  the  repairs  were 
unnecessary,  and  defendant  was  misled  by  the  plaintiff's  rep- 
resentations. 

That  the  plaintiff  agreed  to  make  the  said  repairs  rea- 
sonably, promptly  and  without  delay ;  that  all  of  said  repairs 
could  and  should  have  been  made  within  one  month;  that  that 
would  have  been  a  reasonable  time  within  which  to  make  re- 
pairs; that  the  defendant  repeatedly  demanded  of  the  plain- 
tiff that  sajd  repairs  be  completed,  and  that  said  automobile 
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be  delivered  to  him;  that  the  plaintiff  negligently  and  care' 
lessly  failed,  neglected  and  refused  to  complete  said  repairs 
for  six  months,  which  was  an  unreasonable  time,  and  by  rea- 
son thereof,  defendant  was  deprived  of  the  use  of  the  car  to 
his  damage ;  that  the  reasonable  and  fair  value  of  the  use  of 
the  car  during  the  time  it  was  in  the  possession  of  the  plaintiff 
was  $300.00  a  month. 

Defendant  further  says  that  the  plaintiff  did  not  use  ordi- 
nary care  in  the  storage  of  said  car,  and  he  is  damaged,  by 
reason  thereof,  in  the  sum  of  $500.00. 

This  case  was  tried  in  equity  and  judgment  and  decree 
entered  for  the  plaintiff  in  the  sum  of  $223.25,  with  six  per 
cent  interest  from  the  first  day  of  November,  1911. 

This  case  is  triable  de  novo  here.  It  involves  simply  a 
question  of  fact 

The  general  manager  of  the  plaintiff  company,  A.  J.  P. 
Bertschy,  testifies  substantially  as  follows: 

"About  March  19,  1911,  Mr.  Brady  brought  his  auto- 
mobile to  the  shop ;  asked  what  was  necessary  to  put  the  car 
in  running  order.  I  told  him  that  it  would  be  necessary  to 
take  the  engine  apart  for  examination  to  determine  what  was 
needed,  and  it  was  agreed  that  we  should  take  the  engine 
apart  and  let  him  know  what  was  needed  to  put  the  car  in 
running  order,  at  which  time  the  expense  would  be  estimated. 
There  was  no  agreement  about  the  expense  for  taking  the 
engine  apart.  Some  time  later,  in  the  fore  part  of  April, 
Mr.  Brady  was  over  and  we  looked  over  the  disassembled  parts 
of  the  engine  and  I  gave  him  my  opinion  as  to  what  was 
necessary  to  be  done  to  the  engine  and  that  the  price  of  said 
work  was  not  to  exceed  $100.00.  He  ordered  the  work  done 
and  we  went  ahead  and  did  it.  This  work  was  completed 
about  May  10th.  I  then  advised  Mr.  Brady  that  the  trans- 
mission case  required  some  repairs  and,  after  consultation 
with  him,  it  was  agreed  that  we  should  remove  the  transmis- 
sion case  and  make  the  necessary  repairs,  and  replace  it  upon 
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the  car  for  $25.00.  About  May  29th  I  notified  him  that  the 
transmission  required  some  repairs  which  could  be  done  at 
less  expense  while  the  case  was  being  repaired.  It  was  then 
agreed  that  we  change  the  transmission  from  progressive  to 
selective  type,  recut  the  gears  and  do  the  necessary  work  inci- 
dent to  changing  type  of  transmission.  The  agreed  price  was 
$75.00.  This  work  was  completed  about  July  24,  1911.  I 
notified  him  by  letter,  July  24th,  that  the  work  was  completed, 
and  had  found  that  the  drive-shaft  housing  was  broke  at  the 
differential  where  it  joins  the  rear  axle  housing.  He  came 
over  and  we  took  the  drive-shaft  housing  out  of  the  car,  and, 
after  some  discussion,  Mr.  Brady  ordered  me  to  order  a  new 
drive-shaft  housing,  repair  the  damage  to  the  drive  shaft,  put 
same  back  on  the  car,  which  I  did,  and  the  total  charge  for 
the  work,  in  connection  with  the  housing,  was  $36.35,  of  which 
$17.75  was  for  the  part  itself,  repair  work  $14.50,  fitting  new 
part  $3.85,  welding  $.25.  The  work  was  finally  completed 
September  19, 1911.  He  called  in  my  absence  and  again  called 
and  said  he  would  be  in  again  soon  and  wanted  to  see  the  car 
tried  and  arrange  to  settle  for  it.  I  wrote  him  on  October 
19th,  notifying  him  that  I  intended  to  start  charging  storage 
on  the  car  at  $10.00  per  month.  I  wrote  on  November  2nd, 
notifying  him  of  balance  on  our  books,  $245.85,  and  stated 
unless  settled  at  once,  we  would  enforce  same  by  writ  of  at- 
tachment. Received  an  answer  from  him  complaining  of  the 
delay  of  six  months  on  repairs,  depriving  him  of  the  use  of 
the  car  during  the  entire  summer,  asking  that  the  matter  be 
left  open  for  a  while,  expressing  the  hope  of  an  amicable  set- 
tlement at  a  later  day. 

*'He  was  very  anxious  to  have  his  car  during  the  sum- 
mer, and  the  repair  work  was  more  than  we  anticipated  and 
it  took  a  longer  time  than  we  anticipated.  The  items  of  work 
were  done  on  separate  orders  which  probably  took  four  or 
five  weeks  longer  than  a  general  order  to  put  the  car  in  repair. 
When  each  of  the  orders  were  given,  I  prepared  a  memoran- 
dum of  the  order  or  agreement  which  was  either  delivered  to 
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Mr.  Brady  or  mailed  to  him,  and  when  each  item  of  work  was 
completed,  I  mailed  him  an  invoice  of  the  order. 

**I  verbally  agreed  with  Mr.  Brady  that  I  would  waive 
the  charge  of  $25.00  for  the  work  on  transmission  case,  and 
include  that  in  the  $75.00  contract  which  would  include  re- 
pair of  shifting  device  and  repair  of  broken  case.  Mr.  Brady 
was  anxious  to  get  the  car  during  the  summer,  but  the  car 
was  not  completed." 

It  appeared  further  in  the  plaintiff's  testimony  that  the 
memorandum  referred  to  by  the  witness,  Bertschy,  and  the 
invoice  as  referred  to  of  the  work  done,  were  received  by  Mr. 
Brady  some  time  subsequent  to  the  date  they  bear. 

There  was  also  testimony  that  the  charges  made  were  the 
reasonable  charges  for  the  work  done. 

The  defendant  testified  in  his  own  behalf  substantially 
as  follows: 

'*Mr.  Bertschy  examined  the  car  at  my  request,  but  said 
he  could  not  determine  what  it  needed  or  what  it  would  cost 
to  repair  it  without  taking  it  apart.  He  suggested  that  he 
would  take  down  the  engine,  remove  the  radiator,  take  the 
pump  to  pieces  and  the  steering  gears,  so  I  could  examine 
them;  that  he  would  complete  this  in  two  or  three  days  and 
call  me  over  there  to  see  the  car  and  tell  me  what  it  would 
cost.  That  there  would  be  no  expense  for  work  on  the  car 
until  he  told  me  what  the  price  would  be,  and  I  ordered  the 
work  done.  I  called  his  attention,  particularly,  to  the  work 
necessary  on  the  lamps,  to  the  flexible  tube,  leading  from  the 
bulb  to  the  horn  and  the  steering  gear.  He  said  he  could  fix 
the  car  just  as  good  as  it  was  when  it  came  from  the  shop 
brand  new,  which  would  be  a  better  one  than  those  being 
manufactured  at  present.  He  asked  how  soon  I  wanted  the 
car  and  I  said  as  soon  as  I  can  get  it.  He  said  I  could  count 
on  having  it  in  two  or  three  weeks  and  that  it  probably  would 
cost  not  less  than  $50.00  and  not  more  than  $90.00  to  put  it 
in  first  class  condition.    In  a  few  days  I  made  inquiry  if  the 


614  MoTOB  Co.  V.  Bradt.  [168  Iowa 

ear  was  ready  for  examination,  but  it  was  not.  Later  I  eame 
over  in  response  to  call,  and  Bertschy  showed  me  what  he  said 
was  necessary  to  be  done.  He  said  it  was  necessary  to  rebore 
the  cylinders,  put  new  rings  in  the  pistons,  repair  the  pump, 
that  the  car  was  unsafe  because  of  the  steering  gear.  He  said 
he  would  fix  the  engine,  radiator,  pump,  lamps,  horn,  steer- 
ing gear,  and  everything  back  to  the  transmission  in  perfect 
working  order  just  as  good  as  when  the  car  was  new,  for 
$100.00,  and  I  ordered  him  to  go  ahead  and  do  it.-  I  inquired 
how  long  it  would  take.  He  said  he  would  fix  it  as  soon  as 
possible,  probably  not  more  than  a  week  or  ten  days  until  I 
could  have  my  car.  I  called  repeatedly,  both  in  person  and 
by  telephone  for  the  car,  but  it  was  not  finished. 

''He  later  told  me  there  was  a  crack  in  the  transmis- 
sion case  which  made  it  unsafe  to  drive.  He  agreed  to  take 
the  case  out  and  do  the  necessary  welding,  put  it  back  in  the 
machine  for  $25.00,  to  be  done  in  two  or  three  days.  He  finally 
told  me  that  he  had  the  transmission  out  and  found  some  cogs 
were  cut.  He  had  it  all  to  pieces.  He  showed  me  some  wheels 
upon  which  the  ends  of  the  cogs  were  battered,  and  some  of 
the  cogs  were  mashed.  He  said  that  I  had  better  have  the 
device  changed.  Finally  he  said,  as  I  have  the  transmission 
out,  if  you  want  the  transmission  changed,  I  will  do  the  whole 
job,  including  the  welding  necessary  upon  the  case,  put  it 
back,  for  $75.00.  I  repeatedly  called  upon  him  and  urged 
him  to  hurry  up  and  complete  the  work.  About  the  1st  of 
August,  I  got  a  further  notice  from  him  that  the  sleeve  of 
the  main  drive  shaft  was  broken  and  should  be  fixed.  He 
took  the  drive  shaft  out  of  the  car  and  took  the  casting  off. 
Somewhere  about  the  middle  of  October,  I  received  notice 
that  the  car  was  completed." 

This  was  practically  all  the  testimony  bearing  upon  the 
plaintiff's  claim  upon  which  the  court  allowed  the  full  amount 
of  plaintiff's  claim,  less  the  $25.00  which  the  plaintiff  admitted 
should  have  been  included  in  the  $75.00  for  changing  the 
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transmiasion  case  and  repairing  the  shifting  device  and  the 
broken  case. 

Under  a  fair  consideration  of  all  the  evidence  offered, 
we  are  satisfied  that  the  plaintiff  was  entitled  to  the  amount 
allowed  by  the  court,  unless  the  defendant  is  entitled  to  some- 
thing as  against  that  amount,  for  the  failure  of  the  plaintiff 
to  perform  the  work  within  a  reasonable  time. 

The  plaintiff's  evidence  tends  to  show  that  the  defendant 
was  anxious  to  have  the  car  during  the  summer;  thdt  the  re- 
pair work  was  more  than  they  anticipated,  and  took  longer 
than  they  anticipated ;  that  the  items  of  work  were  done  on 
separate  orders ;  that  this  took  four  or  five  weeks  longer  than 
a  general  order  to  put  the  car  in  repair. 

It  will  be  noticed  that  the  first  talk  between  the  plaintiff 
and  defendant  had  reference  to  the  disassembling  of  the  en- 
gine for  inspection ;  that  the  next  talk  had  reference  to  put- 
ting the  engine  in  repair  and  making  it  as  good  as  new ;  that 
the  next  talk  had  reference  to  the  transmission  and  the  trans- 
mission case  and  changing  the  transmission.  The  last  item 
relates  to  a  new  drive  shaft  housing,  and  repair  of  the  drive 
shaft,  and  putting  the  same  back  in  the  car.  The  second  and 
third  items  were  agreed  upon.  The  first  and  last,  the  cost 
was  not  agreed  ui>on,  and  the  record  shows  that  the  charges 
are  reasonable. 

We  come  now  to  determine  whether  or  not  the  defendant 
18  entitled  to  anything  on  account  of  unreasonable  delays,  on 
the  part  of  the  plaintiff,  in  performing  the  work. 

It  appears  that  defendant  was  anxious  at  all  times  to  have 
the  work  completed  as  early  as  possible;  that  he  responded 
promptly  to  requests  of  the  plaintiff  touching  any  matter  that 
needed  his  attention,  and  gave  prompt  directions  to  plaintiff 
as  to  the  work  which  the  plaintiff  did  do.  It  appears  that  the 
automobile  was  delivered  to  the  plaintiff  on  the  19th  day  of 
March,  1911 ;  that  the  plaintiff  began  disassembling  the  same 
on  the  21st  and  concluded  the  work  of  disassembling  on  the 
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Ml  day  of  April,  eonwiming  two  weeks  in  the  woric  of  dk- 
aaiembling  the  engine. 

It  appears  that  daring  that  time^  they  were  aetoally 
engaged  in  this  woii^  about  fifteen  honn.  They  were  thna  two 
weeks  in  doing  work  that  required  but  fifteen  houra  to  eom- 
plete;  that  they  began  the  repairs  on  the  engiue  on  the  6th 
day  of  April  and  finished  on  the  9th  day  of  May;  that,  during 
that  time,  they  worked  on  the  engine  about  140  hours. 

On  the  next  item,  removing  transmisnon,  making  neees- 
sary  repairs  to  the  transmission  ease  and  reassembling,  it 
appears  that  plainti£F  began  work  on  the  31st  day  of  May  and 
eonelnded  the  work  on  the  30th  day  of  June ;  that  during  that 
time,  they  worked  on  the  car  about  thirty  hours. 

The  next  item,  involving  the  removal  of  the  drive-shaft 
housing  and  drive  shaft  and  welding  on  shaft  where  cut,  and 
reassembling  same,  plaintiff  began  on  the  5th  day  of  August 
and  completed  on  the  19th  day  of  September.  During  that 
time,  the  plaintiff  worked  on  the  machine  only  about  twenty- 
two  hours. 

In  repairing  gears  and  changing  transmission,  shifting 
gears  to  selective  type,  welding  on  boss  where  case  was 
cracked,  etc.,  plaintiff  began  on  the  23d  day  of  June  and 
completed  the  work  July  14th,  during  which  time  the  plain- 
tiff actually  worked  on  this  machine  about  143  hours;  making 
the  total  number  of  hours  expended  in  labor  upon  this  machine 
from  the  19th  day  of  March,  1911,  to  the  19th  day  of  Sep- 
tember, 1911,  of  350  hours. 

We  are  satisfied,  from  this  record,  that  the  plaintiff  is 
chargeable  with  unreasonable  delay  in  completing  the  work 
upon  this  machine.  Making  all  reasonable  allowance  for  inter- 
ruption and  necessary  delays  incident  to  that  kind  of  work, 
we  are  inclined  to  the  opinion  that  due  diligence  would  have 
enabled  the  plaintiff  to  have  completed  the  work  in  at  least 
one  hundred  days,  and  all  over  that  was  unreasonable  delay 
on  the  part  of  the  plaintiff,  and  that  the  defendant  has  been 
damaged  to  some  extent  by  this  delay.    The  difficulty,  how* 
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ever,  is  in  determining  the  amount  that  should  be  allowed 
him  on  aeeotint  thereof.  Much  of  the  evidence  on  this  point  is 
incompetent,  and  some  of  it,  though  competent,  is  not  wholly 
satisfactory  as  a  basis  for  estimating,  but  we  are  of  the  opinion 
that  something  should  be  allowed  the  defendant  on  this  claim, 
and,  after  a  careful  analysis  of  all  the  testimony,  we  have 
reached  the  conclusion  that  he  is  entitled  to  at  least  $125.00 
on  account  of  such  imreasonable  delay,  and  that  this  sum 
should  be  allowed  him,  as  against  the  sum  awarded  by  the 
court. 

Therefore,  it  is  found  and  determined  that  plaintiff 
should  have  and  recover  of  the  defendant,  the  sum  of  $98.25, 
with  six  per  cent  interest  from  the  first  day  of  November, 
1911,  and  it  is  hereby  ordered  that  judgment  be  modified  to 
this  extent,  and  that  judgment  be  entered  in  the  court  below 
in  favor  of  the  plaintiff  for  $98.25,  with  interest  as  aforesaid ; 
that  two-thirds  of  the  costs  made  in  this  cause  in  both  courts 
be  taxed  to  plaintiff  and  one-third  to  defendant. — Modified 
and  Affirmed, 

hADD,  C.  J.,  Deemer  and  WrrHROW,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Henby  Nott,  Appellant. 

OBIMIKAL  UiW:    Evldenoa— Motion  to  fltriko— No  Orounds  Glvoi. 

1  No  question  is  raised  or  preserved  by  motions  to  strike  testimony 
unaoeompanied  by  any  ground  or  reason  therefor. 

HOICICIDE:     Evidence— Threats  of  Oeneral  Katore.    Evidence  of 

2  threats  may  be  admissible  though  not  leveled  directly  at  or  di- 
rectly concerning  deceased. 

PRINCIPLE  APPLIED:  Charge  murder.  Conviction  for  man- 
slaughter. Defendant,  a  town  marshal,  in  making  an  arrest 
beat  the  prisoner  with  his  "bUly"  and  death  immediately  en- 
sued. Recently  before  this^  defendant,  in  reference  to  another 
man  who  had  been  beaten  (but  apparently  not  by  defendant)  into 
insensibility  in  the  same  place,  remarked,  "I  am  going  to  get 
some  more  of  them  in  the  same  way."  Held,  admissible  because, 
though  general  in  its  nature,  it  might  have  included  deceased. 
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ORIMIKAL  LAW:     Instractloiui— OlijMtloiui  to  BefoM  SMdlag— 

3  Waiver.  All  objeetionB  or  ezeeptions  to  instruetioiiB  are  waived 
if  not  made  before  the  inatructioiui  are  read  to  the  jury.  (Sec. 
3705-a,  Sup.  Code,  1913.) 

OBIMIKAL  LAW:     Itastnicti<m»— Objactioiis  to— WImh  Mado.    Ob- 

4  jectione  to  instructions,  made  for  the  first  time  on  appeal,  will 
not  be  considered  (and  see  Sec.  3705-ay  Sup.  Code,  1913). 

OBIMIKAL  LAW:  Included  Offmsei    flabmlasioii  of— ''Mradangliter 

5  or  Kotbing."  No  offense  below  manslaughter  need  be  submitted 
if  the  state  of  the  evidence  shows  that  defendant  is  either  guilty 
of  murder  or  manslaughter  or  "not  guilty." 

HOBfllOIDE:     Poace  Oilicor— getf-Pefemo    Botreat — ^AMiitmeo     A 

6  peace  officer  who  is  in  the  discharge  of  his  duty  in  attempting 
to  make  an  arrest  itnd  is  assaulted  is  not  bound  to  retreat  or  call 
for  assistance. 

PBINCIPLE  APPLIED:  Defendant  was  a  town  marshal.  In 
attempting  to  make  an  arrest  he  hit  the  deceased  and  death  re- 
sulted. The  court  in  substance  gave  the  following  instruction: 
' '  That  the  defendant  in  making  the  arrest  had  the  right  to  meet 
force  with  force,  and  if  the  resistance  were  violent  and  de- 
termined was  not  bound  to  make  nice  calculations  as  to  the 
degree  of  force  necessary  to  accomplish  the  purpose,  but  might 
exert  such  reasonable  degree  of  force  as  might  appear  reason- 
ably necessary  to  make  the  arrest  and  prevent  escape,  though 
he  might  not  take  life  nor  inflict  great  bodily  harm  in  order  to 
make  the  arrest  unless  he  has  a  reasonable  apprehension  of  peril 
to  his  own  life  or  of  suffering  great  bodily  harm.''  Held  to 
sufficiently  advise  the  jury  that  the  officer  was  not  bound  to 
retreat  or  call  for  assistance. 

CBIMINALLAW:    New  Trial— Motion  for— Affidavit  of  Factr-Hear- 

7  say.  A  motion  for  new  trial  in  a  criminal  case  on  a  ground 
not  appearing  of  record  must  be  supported  by  an  affidavit  of 
facts,  not  hearsay. 

OBIMIKAL  LAW:     Motion  for  New  Trial- Wben  to  be  Mado-^ 

8  Amendment  After  Judgment.  A  motion  for  new  trial  in  criminal 
cases  must  be  made  before  judgment.     (Sec.  5425,  Code.) 

PBINCIPLE  APPLIED:  After  sentence  had  been  pronounced 
defendant  filed  an  amendment  to  his  former  motion  for  new  trial. 
Held  unauthorized,  but  court  says:     "If  ever  permissible,  even 
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at  the  same  term  (it)  must  be  supported  by  a  prima-faeie  show- 
ing of  error." 

Appeal  from  Taylor  District  Court. — ^HoN.  H.  K.  Evans, 

Judge. 

Tuesday,  October  20, 1914. 

Rehearing  Denied  Txtesdat,  January  26,  1915. 

The  defendant  was  accused  of  murder  and  convicted  of 
manslaughter.    He  appeals. — Affirmed. 

McCoun  &  Brwnt,  for  appellant. 

Oeorge  Cosson,  Attorney  Qeneral,  and  John  Fletcher, 
Assistant  Attorney  Oeneral,  for  appellee. 

Ladd,  C.  J. — The  defendant  was  marshal  of  the  incor- 
porated town  of  Gravity  and  on  April  22,  1913,  struck  Ed 
Brand  on  the  head  with  a  ''billy,"  thereby  causing  his  death. 
The  evidence  tended  to  show  that  Brand  was  intoxicated ;  that 
this  was  made  an  offense  by  the  town  ordinances  and  that 
thereunder  it  was  the  duty  of  defendant  to  arrest  Brand  and 
that  the  killing  occurred  in  attempting  so  to  do.  Whether 
defendant  struck  Brand  once  only  with  his  *' billy**  or  repeat- 
edly was  in  dispute.  The  evidence  of  the  state  tended  to  show 
that  Brand  had  jerked  away  from  defendant  once  or  twice ; 
that  then  defendant  struck  him  at  least  twice  and  that  when 
Brand  was  on  his  knees  with  his  hand  up  pleading  for  time, 
defendant  delivered  the  fatal  blow.  On  the  other  hand, 
defendant  testified  that  when  he  took  hold  of  Brand  and  told 
him  to  consider  himself  under  arrest,  he  jerked  away  twice 
and  then  they  clinched  and,  quoting: 

''He  struck  me  twice,  once  on  the  shoulder  and  once  on 
the  neck.  ...  I  did  not  hit  him  with  my  billy  up 
to  the  time  I  threw  him  over  the  bank.  After  he  went  down 
over  the  bank  he  fell  on  his  knees  and  I  went  down  in  front 
of  him.  He  put  up  his  hand  and  says  'couldn't  you  wait  a 
minute.'    I  says  yes,  he  got  up  on  his  feet,  he  spilled  soim 
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papers.  I  then  stood  there  and  looked  at  him.  I  then  grabbed 
hold  of  him  when  he  was  down  off  the  bank,  was  going  to  pull 
him  down  and  he  asked  me  if  I  couldn't  wait.  .  .  . 
After  I  was  trying  to  pull  him  down  he  asked  me  to  wait  a 
minute,  he  said  he  would  go  with  me.  He  got  up  and  walked 
upon  the  bank  and  I  picked  up  his  papers  and  gave  them  to 
him.  I  says  Ed  come  along  and  go  now.  He  says  'you 
damned  son-of-a-bitch  I  won't  do  it,  I  will  cut  your  guts  out' 
and  drew  his  knife.  I  hit  him  at  the  side  of  the  head,  I  didn't 
aim  any  more  than  to  prevent  him  hitting  me  with  the  knife." 

1    Criminal  ^*  ^^®  Houk  was  Asked,  **What,  if  any- 

de^ce  i^^i'otioii  ^^^Sj  ^^  jou  uotice  about  him  (deceased) 

g^oSn'dll^ ''  "*"  when  you  met  him  at  the  bam  ? ' ' 
^^'^'  A.  ''Well,  he  was  kind  of  give  out." 

The  defendant  moved  to  strike  the  answer  without  naming 
any  ground  therefor.    The  motion  was  rightly  overruled. 

One  Downing  was  allowed  to  testify  over  objection  that 
he  and  defendant  had  been  talking  about  a  party  who  had 
recently  been  beaten  into  insensibility  in  Gravity  and  that 

defendant  then  said  he  was  going  to  get  some 

2.  Homicide:  _    _  .       ,  _,  . 

evidence :  more  of  them  in  the  same  way.    This  was  m 

threats   of 

nature*  the  nature  of  a  threat  which,  though  general, 

might  have  included  deceased  and  evidence 
concerning  it  was  for  that  reason  admissible.  State  v.  Win^ 
dahl,  95  Iowa  470. 

II.  Appellant  criticizes  several  of  the  instructions,  but  as 
exceptions  thereto  were  not  preserved  in  the  manner  exacted 

3.  Criminal  ^^  ^^^^'  ^  ^°^  *  of  Chap.  289  of  the  ActS  of 

tCV:*ihM^^^  the  Thirty-fifth  General  Assembly  (Sees. 
fir°%^d^ng:  3705-a  and  3705-b,  Code  Sup.  1913),  these 
^^  ^^^'  cannot  be  considered.    These  sections  read : 

"Sec.  3.  All  requests  for  instructions  must  be  presented 
to  the  judge  before  the  argument  to  the  jury  is  commenced 
and  before  reading  his  charge  to  the  jury.  The  judge,  before 
reading  his  charge  to  the  jury,  shall  present  all  instructionp 
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to  counsel  on  either  side,  each  of  whom  shall  have  a  reason- 
able time  in  which  to  examine  the  same.  All  objections  or 
exceptions  thereto  must  be  made  before  the  instructions  are 
read  to  the  jury  and  must  point  out  the  grounds  thereof 
specifically  and  with  reasonable  exactness ;  but  upon  a  showing 
in  a  motion  for  a  new  trial  that  an  error  in  such  instructions 
was  not  discovered  by  the  party  claiming  the  error  at  the  time 
of  trial,  such  objections  or  exceptions  may  be  made  in  the 
same  manner  in  such  motion  for  a  new  trial  and  no  other 
objection  or  exception  to  the  instructions  shall  be  considered 
by  the  supreme  court  on  appeal,  except  those  made  as  above 
provided.  The  objections  or  exceptions  must  point  out  spe- 
cifically the  exact  grounds  thereof,  and  no  other  objections 
or  exceptions  shall  be  considered  by  the  trial  court  upon 
motion  for  a  new  trial  or  otherwise,  or  by  the  supreme  court 
upon  appeal. 

**Sec.  4.  This  act  shall  not  apply  to  any  proceedings  had 
or  be  given  a  retroactive  effect,  save  as  to  actions  pending 
which  have  not  yet  been  submitted  to  a  jury. 


79 


No  objections  or  exceptions  to  instruc- 
LAw :  inetruc-     tions  Were  made  before  these  were  read  and 

tlons:  objec-  ,       .  .  .^         ,    .^ 

tioM  to:  none  to  the  instructions  10  and  16  were  men- 

when  made. 

tioned  in  the  motion  for  new  trial.     These 
then  cannot  be  reviewed. 

6    HOMICIDE-  ^^^'  S™^<i  ^^^  almost  immediately  in 

f enseal^  BuN  couscquence  of  the  injury  inflicted  and  for 

"mansiaughWr  ^^^  reason  there  was  no  error  in  not  submit- 

or  nothing."  ^^^  included  offenses  below  manslaughter. 

IV.  Complaint  is  made  that  the  court  did  not  instruct 
with  reference  to  when  a  person  should- withdraw  from  an 
encounter  and  when  an  ofScer  should  call  assistance.    In  the 

17th  instruction  the  jury  was  told  in  sub- 

6.  Homicide :  ,  .,     ,     -.   -      ,      .    .  ,  .         ,, 

peace  officer:     stance  that  defendant  in  making  the  arrest 

seli-deTenfle : 

retreat :  aa-*       had  the  right  to  meet  force  with  force,  and  if 

slstance.  ^  ' 

the  resistance  were  violent  and  determined, 
was  not  bound  to  make  nice  calculations  as  to  the  degree  of 
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force  necesaary  to  aceomplish  the  purpose,  bat  might  exert 
fluch  reasonable  degree  of  force  as  might  appear  reasonably 
necessary  to  make  the  arrest  and  prevent  escape;  thon^  he 
might  not  take  life  or  inflict  great  bodily  harm  in  order  to 
make  the  arrest  unless  he  has  a  reasonable  apprehension  of 
peril  to  his  own  life  or  of  suffering  great  bodily  harm.  This 
sufiBciently  advised  the  jury  that  the  o£Scer  was  not  bound  to 
retreat  or  call  for  assistance.  State  v.  Weston,  98  Iowa  125 ; 
Boykin  v.  People,  22  Col.  496,  45  Pac.  419 ;  Lynn  v.  People, 
170  111.  527,  48  N.  E.  964. 

V.  The  day  after  motion  for  new  trial  was  overruled  and 
sentence  pronounced,  defendant  filed  an  amendment  to  the 
motion  for  new  trial  asking  that  the  judgment  be  set  aside 
7   cuMiMAL  '"^^  *  ^^^  *^*^  awarded  on  the  ground  that 

trtai Amotion  ^°®  ^^  *^®  jurors  was  SO  Unbalanced  or 
o7  iac?:^^^  deranged  of  mind  that  he  was  unable  to  intel- 
heanay.  ligently  deliberate  on  the  verdict  and  was 

incapable  of  returning  the  same,  and  prayed  that  evidence 
bearing  thereon  be  received.  The  motion  was  rightly  over- 
ruled for  that  it  was  entirely  unsupported  by  any  affidavit  of 
facts.  True,  attorneys  for  defendant  made  a  showing  that 
they  believed  upon  diligent  inquiry  they  would  be  able  to 
prove  the  assertions  of  the  motion.  This  was  based  on  the 
merest  hearsay,  and  not  sufficient  basis  on  which  to  impeach  a 
verdict.    State  v.  Tyler,  122  Iowa  125. 

Moreover,  the  filing  of  such  a  motion  after  judgment  is 
not  authorized  by  the  Code  (State  v.  Dudley,  147  Iowa  645, 

647),  and  if  ever  permissible,  even  at  the 
"-  ^wTi^tio.      same  term,  most  be  sapported  by  prima-facie 

for  new  trial:        .        .  '  _,.  \    :,  , 

when  to  be       showing  of  error.     This  was  not  done,  and 

made:  amend- 

?Sm*nt*'        there  was  no  error  in  den3dng  the  amendment 

to  the  motion. — Affirmed, 

Deemeb,  Oatnor  and  WrrHRow,  JJ.,  concur. 
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City  of  Fairfield^  Appellee,  v.  Jefferson  County,  Appel- 
lant. 

MUJNiClPAL  00BP0BATI0N8:  Special  Asseasments-— Appeal  tnm 
Levy-^viiadlcttoiial  Mattera— Waiver.  Jurisdictional  require- 
ments to  an  appeal  cannot  be  waived. 

PRINCIPLE  APPLIED:  A  city  levied  against  a  county  special 
assessments  for  paving.  The  county  served  notice  of  appeal. 
The  city  clerk  over  his  signature  waived  the  filing  of  an  appeal 
bond  by  the  county.  The  ease  was  entered  on  the  appearance 
docket.  The  matter  was  passed  for  two  full  terms,  at  which 
time  the  city  moved  to  dismiss  for  failure  to  file  bond.  Sus- 
tained. Held,  neither  the  act  of  the  clerk  in  assuming  to  wafve, 
or  the  delay  of  the  city,  acted  as  a  waiver  of  the  jurisdictional 
requirement  that  the  bond  be  filed  as  required  by  Sec.  839,  Code. 

Appeal  from  Jefferson  District  Court. — Hon.  F.  M.  Hunter, 

Judge* 

Tuesday,  February  9,  1915. 

Appeal  from  an  order  of  the  trial  court  dismissing  an 
appeal  attempted  to  be  perfected  from  a  special  paving 
assessment  made  against  the  defendant  county,  by  the  council 
of  the  city  of  Fairfield,  because  of  the  failure  of  the  appel- 
lant county  to  give  a  bond  for  the  appeal. — Affirmed. 

Leo  D.  Thoma  and  Ralph  B.  Munro,  for  appellant. 

B.  C.  Leggett  and  Leggett  it  McKemey,  for  appellee. 

Debmsr^  C.  J. — ^I.  The  city  council  of  the  city  of  Fair- 
field, having  ordered  the  paving  of  certain  streets  in  said  city 
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at  the  expense  of  the  property  abutting  upon  said  streets,  a 

,    -.  part  of  which  property  was  owned  by  JeflEer- 

sMcunuH^'    son  County  and  used  by  it  for  court-house 

from^ieTy*?^*    purposcs,  after  the  construction  of  said  pave- 

matten :  "^^      mcnt  made  an  assessment  against  said  county 

^^^*'"  property  in  a  sum  exceeding  $6,000.     This 

was  done  over  written  objections  filed  by  said  county  with 

the  city  council.    The  assessment  was  made  and  confirmed  on 

April  21,  1913.     On  the  28th  day  of  the  same  month,  the 

county  gave  notice  to  the  city  of  Fairfield  of  appeal  to  the 

district  court.  Service  of  the  said  notice  was  accepted  by  the 

city  derk  in  writing  and  is  as  follows: 

**  Service  of  the  foregoing  notice  is  hereby  accepted  and 
copies  of  the  same  received  this  28th  day  of  April,  1913. 
The  requirement  for  filing  bond  for  costs  on  the  part  of  said 
county  is  hereby  waived  by  the  city  of  Fairfield,  la.'* 

W.  L.  Long, 

City  Clerk  of  the  City  of 

Fairfield,  Iowa. 

The  notice  with  this  acceptance  was  filed  with  the  clerk 
of  the  district  court  on  the  day  of  its  acceptance,  and  a  case 
entered  upon  the  appearance  docket  on  the  same  day ;  and  at 
some  time  thereafter,  the  date  not  being  clearly  shown,  the 
clerk  entered  the  name  of  B.  C.  Leggett,  Esq.,  as  attorney 
for  the  city. 

This  was  done  by  direction  of  said  Leggett.  The  case 
was  docketed  during  the  April  term  of  court,  and  without 
anything  being  done  in  the  case,  two  regular  terms  of  court 
passed;  but  on  the  second  day  of  the  third  term  (held  in 
February  of  the  year  1914),  the  defendant  (city)  filed  a 
motion  to  dismiss  the  appeal  because  of  the  failure  of  the 
county  to  comply  with  the  requirements  of  Sec.  839  of  the 
Code,  and  of  its  failure  to  give  bond  for  costs  as  required 
by  law. 
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The  county  resisted  the  motion  and  pleaded  waiver  by 
the  city  clerk  of  the  giving  of  bond  for  costs. 

The  city  denied  the  waiver;  and  expressly  challenged 
the  right  or  authority  of  the  clerk  to  make  any  such  waiver. 
The  court,  after  hearing  the  motion  and  the  proofs  offered 
pro  and  con,  sustained  the  same  and  ordered  the  appeal  dis- 
missed at  the  cost  of  the  county.  Thereafter,  such  proceed- 
ings were  had  as  to  permit  the  county  to  file  a  transcript 
of  the  record  made  by  the  city  council  in  the  matter  of  the 
assessments.  This  transcript  was  not  ordered  or  prepared 
by  the  city  clerk  prior  to  February  11,  1914,  and  it  was  not 
filed  until  some  eight  or  nine  days  thereafter ;  and  the  motion 
to  dismiss  the  appeal  was  ruled  on,  on  the  6th  day  of  Feb- 
ruary, 1914.  On  the  20th  day  of  February,  1914,  the  trial 
court  made  the  order  permitting  the  filing  of  the  transcript, 
but  it  refused  to  set  aside  its  order  on  the  motion  to  dismiss 
the  appeal. 

At  the  time  this  final  order  was  made,  the  attorneys  for 
the  city  admitted  that  the  county  had  tendered  to  the  court 
a  good  and  sufficient  bond  for  costs  in  the  sum  of  $100  as  of 
the  date  of  the  last  order,  which  was  the  one  permitting  the 
filing  of  the  transcript;  but  the  court  refused  to  set  aside 
the  order  of  dismissal,  which  had  been  made  on  the  6th  day 
of  February  of  the  same  year. 

The  appeal  challenges  each  and  all  of  these  rulings, 
save  the  one  permitting  the  appellant  county  to  file  a  tran- 
script of  the  record. 

Sec.  839  of  the  Code,  among  other  things,  provides  that : 

*'Any  person  affected  by  the  levy  of  any  special  assessment 
provided  for  in  this  chapter  may  appeal  therefrom  to  the 
district  court  within  ten  days  from  the  date  of  such  levy, 
by  serving  written  notice  thereof  upon  the  mayor  or  clerk, 
and  filing  a  bond  for  costs,  to  be  fixed  and  approved  by 
either  of  said  officers.    •    .    ." 

Appellant  county  contends  that  the  provision  as  to  the 
Vol.  168  lA.— 40 
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giving  of  bond  ib  directory  and  not  mandatory,  and  that 
such  a  bond  is  not  required  to  perfect  the  appeaL 

It  also  insists  that  as  the  clerk  or  mayor  is  to  fix  the 
amount  of  and  to  approve  the  bund,  either  may  waive  the 
same;  and  that  as  the  clerk  expressly  waived  the  same  in 
this  case,  the  appeal  to  the  district  court  was  properly  per- 
fected. On  the  other  hand,  it  is  contended  that  the  giving 
of  the  bond  is  mandatory,  and  one  of  the  steps  required  to 
perfect  the  appeal ;  and  that  the  city  clerk  had  no  power  to 
waive  this  statutory  requirement.  The  solution  of  this 
problem  depends,  of  course,  upon  whether  the  giving  of  the 
bond  was  one  of  the  necessary  steps  in  the  perfecting  of 
the  appeaL  This  calls  for  a  construction  of  the  statute 
quoted. 

Generally  speaking,  each  and  every  thing  required  for 
the  taking  of  an  appeal  must  be  complied  with  and  none  of 
them  may  be  waived;  for  as  a  rule,  an  appeal  cannot  be 
taken  simply  by  consent  of  the  parties.  The  statutory  require- 
ments must  be  complied  with,  else  there  is  no  appeal.  In 
fact  no  appeal  will  lie  from  such  special  proceedings  as  are 
here  involved,  except  it  be  expressly  provided;  and  the  statute 
giving  the  right  must,  as  a  rule,  be  strictly  complied  with. 
Ltmipson  v.  Plait,  1  Iowa  556. 

In  some  instances  it  is  held  that  the  filing  of  a  bond  is 
an  essential  step  in  perfecting  an  appeal,  and  where  this  is 
held  the  bond  cannot  be  waived.  See  the  many  cases  cited  in 
2  Cyc.  pages  818  and  819,  among  them  Santam  v.  Ballard, 
133  Mass.  464. 

In  a  minority  of  the  states,  the  bond  is  regarded  as  a 
nonessential.  See  cases  cited  in  2  Cyc.  p.  820.  But  in  most 
of  these  cases  the  bond  was  a  supersedeas  and  not  a  bond  for 
costs.  If  a  bond  be'  given  in  time,  which  is  irregular  or 
defective,  it  may  undoubtedly  be  amended.  Mitchell  v.  Oof, 
18  Iowa  424 ;  Code  Sec.  357. 

But  if  no  bond  at  all  be  filed  there  is  nothing  to  amend; 
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and  if  essential  to  an  appeal  the  appeal  must  be  dismissed. 
See  cases  cited  in  2  Cyc.  pp.  847,  848,  849. 

These  propositions  are  generally  regarded  as  fundamen- 
tal and  the  only  question  is.  Was  the  filing  of  the  bond  a 
necessary  step  in  perfecting  this  appeal  t  This  has  been 
answered  in  the  afSrmative  in  the  recent  case  of  Johannsen  v. 
City  of  Colfax,  161  Iowa  502,  where  we^aid: 

**Sec.  839  of  the  Code  provides  that,  *  Any  person  affected 
by  the  levy  of  any  special  assessment  provided  for  in  this 
chapter  may  appeal  therefrom  to  the  district  court  within  ten 
days  from  the  date  of  such  levy  by  serving  written  notice 
thereof  upon  the  mayor  or  clerk,  and  filing  a  bond  for  costs, 
to  be  fixed  and  approved  by  either  of  said  officers.'  To  effect 
an  appeal,  it  was  quite  as  essential  that  the  bond  be  filed 
within  the  time  specified  as  that  notice  of  appeal  be  served. 
Lynch  v.  Bruner,  99  Iowa  669.  In  other  words,  to  effect  an 
appeal  the  statute  authorizing  it  must  be  complied  with. 
Finke  v.  ZeigehnUler,  77  Iowa  251;  Ellis  v.  Carpenter,  89 
Iowa  521.  Had  plaintiffs  done  all  required  of  them  within 
proper  time  possibly  they  might  not  be  deprived  of  an  appeal 
by  the  failure  of  an  officer  to  perform  his  duties.  ^See  Bums 
V.  KeaSy  20  Iowa  16 ;  Dobson  v.  Dobson,  7  Nebr.  297. 

''But  the  statute  quoted  imposes  no  affirmative  duty  on 
either  clerk  or  mayor.  Either  may  fix  the  amount  of  and 
approve  the  bond,  or  one  may  fix  the  amount  of  and  the  other 
approve  the  bond.  Neither  is  bound  to  assume  that  either  act 
is  required  of  him  until  requested  and  until  then  is  under  no 
obligation  to  act.  The  service  of  the  notice  of  appeal  may 
have  been  an  intimation  that  the  appellant  would  wish  the 
amount  of  the  bond  fixed  and  when  prepared,  approved  by 
the  mayor  or  clerk ;  but,  as  the  latter  could  do  either,  there  is 
no  ground  for  saying  as  the  district  court  seems  to  have  held, 
that  upon  the  service  of  notice  that  duty  necessarily  devolved 
upon  the  mayor.  As  either  the  clerk  or  mayor  might  have 
done  so  a  request  was  essential  to  create  the  duty  and  this  the 
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plaintiffs  are  not  shown  to  have  made.  The  time  then,  within 
which  the  bond  must  have  been  filed  was  not  extended  by  the 
failure  of  either  to  perform  any  duty  connected  therewith 
And,  as  it  was  not  filed  within  the  ten  days  after  the  nfmofm 
menty  an  appeal  therefrom  was  not  effected^  The  motion  to 
dismiss  should  have  been  sustained." 

This  disposes  of  every  question  involved  in  this  appeal 
save  only  the  right  of  the  city  clerk  to  waive  the  bond.  Upon 
this  latter  proposition  there  should  be  no  doubt.  The  clerk 
had  no  express  power  to  do  it  in  any  event,  and,  of  course, 
no  such  power  will  be  implied.  If  he  might  waive  the  bond, 
he  by  the  same  sort  of  reasoning  might  waive  notice,  and 
this,  of  course,  he  could  not  do.  The  powers  of  a  city  clerk 
are  conferred  by  statute,  save,  of  course,  as  to  matters  which 
necessarily  inhere  in  the  powers  granted,  and  he  manifestly 
had  no  power  to  waive  a  jurisdictional  step  in  the  matter  of 
the  taking  of  an  appeal.  The  bond  was  not  for  the  protection 
of  the  city  alone,  but  for  all  who  were  interested  in  the  assess- 
ment  for  the  cost  and  expenses  of  the  paving;  and  the  city 
clerk  was  in  no  manner  authorized  to  represent  these  persons 
save  in  fixing  and  approving  the  bond.  He  was  not  asked  to 
do  either,  and  so  far  as  shown,  the  county  authorities  neither 
asked  for  nor  accepted  the  clerk's  waiver.  In  other  words, 
he  did  not  refuse  to  fix  the  amount  of  a  bond,  nor  did  he 
indicate  that  he  would  not  approve  one. 

For  aught  that  appears,  it  was  a  mere  favor  granted  by 
him  to  either  the  county  or  its  attorneys.  To  whichever  one 
granted,  they  must  be  presumed  to  have  known  the  law  and 
to  have  been  advised  of  the  clerk's  lack  of  authority  to  waive 
a  jurisdictional  requirement.  No  bond  was  tendered  until 
sometime  after  the  court  had  ordered  the  dismissal  of  the  case. 
Such  bond  as  was  tendered  was  not  presented  until  after  the 
court  had  declined  to  change  its  ruling,  dismissing  the  appeal. 
Nothing  said  in  Elwood  v.  Board,  156  Iowa  407,  runs  counter 
to  this  view. 
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II.  It  is  also  claimed  by  appellant  county  that  as  the 
city  attorney  appeared  in  the  case  and  filed  no  motion  to  dis- 
miss until  two  if  not  three  terms  of  court  had  passed  after  the 
case  was  docketed  in  the  district  court,  this  amounted  to  a 
waiver.  This  contention  overlooks  the  fundamental  proposi- 
tion that  the  giving  of  the  bond  was  a  jurisdictional  step 
which  could  not  be  waived,  but  could  be  raised  at  any  time — 
certainly  at  any  time  before  trial  on  the  merits  of  the  appeal. 
The  city  attorney  has  no  more  power  to  waive  the  bond  than 
had  the  city  clerk.  It  may  be  that  in  some  cases  delay  in 
raising  the  point  would  be  regarded  as  fatal,  but  there  was 
no  delay  here  which  was  in  any  manner  prejudicial  to  appel- 
lant county.  It  did  not  press  its  appeal  to  trial,  but  allowed 
it  to  drag  along  without  ordering  even  a  transcript  of  the 
record  made  by  the  city  council,  until  after  the  appeal  had 
been  dismissed  on  motion.  This  court  has  consistently  adhered 
to  the  rule  that  a  jurisdictional  requirement  to  an  appeal 
cannot  be  waived.  Ash  v.  Ask,  90  Iowa  229;  Bedford  v. 
Board,  162  Iowa  588 ;  Martin  v.  Crocker,  62  Iowa  328 ;  Mc- 
Keever  v.  Horine,  12  Iowa  227 ;  Brier  v.  B.  B.  Co.,  66  Iowa 
602;  Lynch  v.  Bruner,  99  Iowa  669;  Trtist  Co.  v.  District 
Court,  121  Iowa  1;  Doerr  v.  The  Life  Ass'n.,  92  Iowa  39; 
Brown  v.  Beesett,  13  Iowa  185 ;  Sutton  v.  Bower,  124  Iowa  58 ; 
Minton  v.  Ozias,  115  Iowa  148;  Valley  Nat.  Bk.  v.  Oarrettson,. 
104  Iowa  655,  665.  See  also,  Henderson  v.  Benson,  141  Mass. 
218,  5  N.  B.  314 ;  Bradly  v.  Sneath,  6  Ohio  490. 

There  is  a  manifest  difference  in  this  respect  between 
cases  where  an  irregular  and  defective  bond  is.  given,  and 
where  no  bond  at  all  is  filed  within  the  time  required  by  law. 
Bedford  v.  Board,  162  Iowa  588. 

Again  if  the  bond  were  strictly  for  the  benefit  of  the 
appellee,  a  different  rule  might  perhaps  be  announced  as  to 
waiver,  although  upon  that  point  we  make  no  definite  pro- 
nouncement for  the  reason  that  the  question  is  not  involved ; 
but  see,  Vamnm  v.  Winslow,  106  Iowa  287. 
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We  see  no  eaeape  from  the  eonelanon  that  the  appeal 
was  properly  dismissed. — Affirmed. 

Weaves,  Evans  and  Preston,  JJ.,  concur. 


Chables  Hubenthal,  Appellee,  v.  John  Gibbons,  Appellant. 

AOnoVS:  IiQiig-0<mtlnaed  IMlay  in  Bringiiia— Effect— Blgbt  to  Xa- 
stmction.  Long-continued  delay  in  bringing  an  aetion  maj  en- 
title  defendant  to  an  inatruction  that  the  jury  should  consider 
the  fact  of  each  delay  in  determining  the  very  tmth  of  the 
eontroversy. 

PBIKCIPLE  APPLIED:  Plaintiff  and  defendant  both  signed 
a  note  some  thirty  years  before  plaintiff  brought  suit  with  ref- 
erence thereto.  Plaintiff  paid  the  note  but  left  it  with  the  bank. 
Plaintiff  claimed  he  was  surety  for  defendant.  Defendant 
claimed  he  and  plaintiff  were  both  accommodation  makers  for 
one  Collins,  and  that  plaintiff  being  a  large  dealer  in  cordwood, 
and  Collins  having  extensive  timber  tracts  in  Missouri,  an  ar- 
rangement was  made  by  which  Collins  shipped  cordwood  to  plain- 
tiff, and  thereby  repaid  plaintiff  for  paying  the  note.  The  evi- 
dence showed  large  transactions  between  plaintiff  and  Collins, 
in  the  purchase  of  cordwood,  in  the  three  years  following  the 
signing  of  the  note.  During  the  year  when  the  note  was  signed, 
defendant  moved  to  Chicago,  leaving  property  in  the  town  where 
plaintiff  lived  but  left  no  debts,  and  paid  yearly  visits  to  his 
old  home  in  this  state  where  plaintiff  lived.  They  were  friends 
and  often  conversed.  Plaintiff  never  made  any  claim  on  defend- 
ant on  account  of  the  note  imtil  twenty-seven  years  after  the 
signing  thereof,  when  the  matter  had  largely  escai>ed  the  memory 
of  all  those  concerned.  On  the  failure  of  the  bank  twenty-seven 
years  after  the  note  was  signed,  the  old  note  was  discovered,  was 
turned  over  to  plaintiff,  and  this  suit  followed.  Held,  the  above 
principle  should  be  applied. 

Appeal  from  Lee  District  Court  at  Keokuk. — ^HoN.  W.  S. 

Hamilton,  Judge. 

Tuesday,  February  9, 1915. 

Action  by  plaintiff  to  recover  the  amount  paid  by  him 
as  alleged  surety  for  the  defendant  on  a  promissory  note. 
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The  defense  pleaded  is  that  the  note  in  question  was  signed 
by  both  plaintiff  and  defendant  as  an  accommodation  note 
for  one  Collins  who  was  the  real  debtor.  That  it  was  part  of 
the  arrangement  between  the  makers  of  the  note  and  Collins 
that  Collins  would  ship  to  the  plaintiff  Hubenthal  certain 
cordwood  then  and  thereafter  to  be  cut  by  him  and  that  the 
proceeds  of  same  should  be  applied  in  payment  of  the  note; 
that  thereafter  Collins  did  ship  to  Hubenthal  large  quantities 
of  cordwood  in  value  clearly  in  excess  of  the  amount  of  such 
note  and  that  the  note  was  thereby  paid  by  Collins.  There 
was  a  verdict  and  judgment  for  the  plaintiff  for  the  full 
amount  claimed.    The  defendant  appeals. — Reversed. 

B.  F.  Jones  and  B.  A,  Dolan,  for  appellee. 

J.  E.  Craig,  for  appellant. 

Evans,  J. — The  note  in  question  was  for  $187.50  dated 
January  17,  1880,  at  Keokuk,  Iowa,  and  due  in  six  months. 
It  was  drawn  to  B.  F.  Hagerman,  payee,  who  indorsed  it 
1    A^,^«..  without  recourse  to  the  Commercial  Bank  of 

1 .  Actions  : 

d^°aMS^b"r?3^  Keokuk.  Hubenthal  was  a  customer  of  this 
rigi^t  icThi-  bank  and  paid  the  note  when  it  fell  due.  He 
■truction.  jjj  ^^^^  however,  take  up  the  note  but  left  it 

in  the  hands  of  the  bank.  Hubenthal  was  in  the  wood  busi- 
ness and  bought  and  sold  large  quantities  of  cordwood.  A 
certain  memorandum  book  of  his  is  in  evidence  covering  the 
years  1881,  1882,  and  1883.  This  shows  large  transactions 
between  him  and  Collins  in  the  purchase  of  cordwood  amount- 
ing to  several  hundred  dollars.  At  the  time  of  the  signing  of 
the  note  the  defendant  was  a  young  attorney  at  Keokuk.  Col- 
lins was  a  client  who  owned  a  timber  tract  in  Louis  County, 
Missouri,  upon  which  he  had  cut  a  large  quantity  of  cordwood. 
This  cordwood  was  attached  by  a  creditor.  The  claim  of  the 
defendant  is  that  the  note  in  question  was  given  to  procure 
the  money  to  discharge  the  attachment.  The  attached  prop- 
erty appears  to  have  been  conveyed  to  Qibbons  who  executed 
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a  mortgage  thereon  to  Hubenthal  to  secure  him  as  a  signer  of 
the  note.  This  mortgage  described  Hubenthal  as  a  surety. 
The  defendant  claims  that  by  the  subsequent  transactions 
between  Hubenthal  and  Collins,  Hubenthal  received  into  his 
hands  more  than  sufSeient  to  pay  the  note  in  question  and  that 
it  was  thereby  paid.  The  unique  thing  about  this  case  is  that 
for  nearly  thirty  years  the  transaction  involved  was  treated 
by  all  the  parties  as  closed.  Its  details  have  been  so  com- 
pletely obliterated  from  the  memories  of  all  the  participants 
that  they  cannot  now  be  recalled.  Henry  Bank,  now  Judge  of 
the  district  court,  had  something  to  do  with  the  transaction 
but  is  now  unable  to  remember  any  detail.  Collins  remembers 
nothing  except  that  there  was  an  attachment  against  his  prop- 
erty and  that  Gibbons  in  some  manner  obtained  a  release  of 
it.  Substantially  all  that  Hubenthal  can  remember  is  that 
the  bank  asked  him  to  sign  the  note  with  Gibbons.  The  defend- 
ant also  had  completely  forgotten  the  transaction  but  has 
refreshed  his  memory  concerning  it  since  the  claim  was  made 
against  him.  This  was  the  state  of  affairs  when  the  plaintiff 
made  his  first  claim  against  the  defendant  in  August,  1907. 
He  had  never  prior  to  that  time  claimed  to  the  defendant  that 
he  had  paid  such  note  nor  had  he  ever  referred  to  the  subject 
In  December,  1880,  Gibbons  became  a  resident  of  Chicago 
and  has  continued  such  residence  ever  since.  The  statute  of 
limitation  therefore  is  not  available  to  him.  Notwithstanding 
his  residence  in  Chicago  he  visited  his  relatives  at  Keokuk 
annually.  He  and  Hubenthal  were  personal  friends.  He 
claims  to  have  conversed  with  him  often  if  not  usually  on  such 
visits.  He  appears  to  have  had  property  in  Keokuk.  When 
he  removed  to  Chicago  he  left  no  unpaid  debts  at  Keokuk  un- 
less it  be  this  one.  His  Chicago  address  was  known  to  or  was 
readily  ascertainable  by  Hubenthal.  He  arose  to  prominence 
in  Chicago  and  has  been  for  many  years  a  judge  of  the  Circuit 
Court  there.  No  reason  appears  in  the  record  why  Hubenthal 
could  not  have  collected  any  valid  claim  from  him  by  mere 
request  or  by  action.    No  explanation  is  given  of  the  silence  of 
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twenty-seven  years.     The  defendant  requested  the  eourt  to 
give  the  jury  the  following  instruction  16 : 

''The  jury  is  instructed  that  while  the  defendant.  Gib- 
bons, does  not  plead  the  statute  of  limitations  as  a  legal 
defense  to  this  action,  nevertheless,  if  the  jury  find  from  the 
evidence  that  after  the  time  the  plaintiff  claims  he  paid  the 
note  in  controversy,  said  defendant.  Gibbons,  visited  Keokuk 
on  business  and  pleasure  on  several  occasions,  he.  Gibbons,  met 
and  conversed  with  plaintiff,  Hubenthal,  and,  if  you  further 
find  from  the  evidence  that  said  Hubenthal  did  not  say  or 
intimate  to  Gibbons  anything  concerning  said  note,  or  that  he 
had  paid  the  said  note  or  that  said  Gibbons  was  indebted  to 
him  in  any  way,  and  if  you  further  find  from  the  evidence  that 
the  plaintiff,  Hubenthal,  made  no  demand  of  any  kind  on  said 
Gibbons  to  pay  said  note  until  August  6,  1907,  such  facts 
should  be  considered  by  you  in  connection  with  all  the  facts 
given  in  evidence  in  determining  wherein  lies  the  truth  of  the 
controversy." 

This  was  refused.  Nor  was  the  subject  referred  to  in  any 
manner  in  the  instructions  given. 

We  think  that  the  requested  instruction  was  peculiarly 
appropriate  to  the  evidence  in  the  case.  Except  for  the  non- 
residence  of  the  defendant  the  law  would  have  conclusively 
presumed  pajrment  by  reason  of  the  lapse  of  time.  Because  of 
the  nonresidence  the  defendant  was  not  entitled  to  this  con- 
clusive presumption.  But  under  the  circumstances  shown  the 
long  silence  of  the  plaintiff  was  very  significant  and  clearly 
warranted  an  inference  by  the  triers  of  fact  that  the  debt  had 
in  some  manner  been  satisfied.  It  was  clearly  the  right  of  the 
defendant  to  have  the  attention  of  the  jury  directed  to  such 
fact.  In  the  light  of  the  long  acquiescent  conduct  of  all  the 
parties  to  the  contract,  the  facts  shown  in  support  of  the 
defense  are  very  persuasive.  It  is  not  readily  conceivable  that 
such  a  transaction  could  have  been  so  completely  forgotten  by 
all  the  parties  in  interest  if  it  had  not  been  closed  in  some 
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manner.  So  far  as  appears  the  plaintiff  never  would  have 
awakened  to  his  cause  of  action  were  it  not  that  in  1907  the 
Commercial  Bank  failed  and  went  into  bankruptcy.  This  note 
was  found  among  other  old  papers  and  was  delivered  to  the 
plaintiff.  Thereupon  he  promptly  drew  on  the  defendant  for 
$400  through  a  Chicago  bank.  We  think  it  clear  that  the 
defendant  was  entitled  to  the  requested  instruction  and  that 
its  consideration  by  the  jury  was  highly  important  to  a  just 
determination  of  the  case.  We  deem  it  unnecessary  to  con- 
sider other  alleged  errors.  Some  of  them  are  not  supported 
by  appropriate  exceptions  in  the  record  and  others  are  of  such 
nature  that  they  are  not  likely  to  arise  upon  another  trial. 
For  the  error  indicated  the  judgment  below  must  be — Re- 
versed. 

Deemer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Maria  Catherine  Olsen,  Appellant,  v.  Ole  L.  Olsen^  Jr., 

et  al.,  Appellees. 

DEEDS:     Deed  to  Caiild—VaUdit7—-Fraad— Undue  Ibflaence.     Evi- 

1  dence  reviewed  and  held  to  fully  show  that  a  deed  from  an 
aged  grantor  to  her  son-in-law  and  daughter  was  in  part  in- 
tended as  a  gift  and  in  part  to  eompensate  the  son-in-law  for 
services  performed  for  grantor's  decjeased  husband  and  was  free 
from  fraud  or  undue  influence. 

DEEDS:    Oonstractive  Ftandr— Fiduciary  Bolatioiir— Burden  of  Proof. 

2  Constructive  fraud  cannot  be  inferred  from  the  execution  of  a- 
eonveyance  hj  an  aged  grantor  to  her  son-in-law  and  daughter, 
in  part  as  a  gift  to  the  daughter  and  her  children  and  in  part 
to  pay  the  son-in-law  for  services  x>erformed  by  him  for  grantor's 
deceased  husband,  when  the  son-in-law  and  daughter  transacted 
no  part  of  grantor's  business,  were  not  her  advisors,  and  when 
grantor's  son  had  sole  charge  of  her  business. 

Appeal  from  Audubon  District  Court, — ^Hon.  0.  D.  Wheeler. 

Judge. 
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Tuesday,  Febbuabt  9, 1915. 

This  suit  was  brought  to  set  aside  certain  conveyances 
made  by  the  appellant,  conveying  to  appellees  all  of  her  prop- 
erty, except  her  homestead,  for  want  of  consideration,  on  the 
ground  of  fraud  and  undue  influence.  The  trial  court  refused 
to  set  aside  the  conveyances,  but  required  defendant,  Hans  A. 
Bladt,  to  convey  land  received  by  him  to  his  wife  and  to 
account  for  money  intended  by  plaintiff  for  the  children  of 
Hans  and  Caroline.    The  plaintiff  appeals. — Affirmed. 

Byers  dk  Byers,  for  appellant. 

Mantz  (t  White  and  W.  R.  Oreen,  for  appellees. 

Preston,  J. — ^Plaintiff  was  the  owner  of  two  hundred  and 
sixty-four  acres  of  land  in  Audubon  and  Shelby  counties  and, 
in  addition  to  the  real  estate,  she  was  the  owner  and  in  posses- 
sion of  personal  property  of  the  value  of  about 

1.  DacDfl :   deed       ^^^  «^«  rs,^       rsi-,       ^       -,  ■•    •        •.     «     . 

to  chUd:  va-     $13,000.00.    She  further  dauned  that  on  or 

Udity:    fraud:  ' 

nndne  in-  about   February,    1909,    under  pressure   of 

undue  influence  and  threats  of  her  son-in-law, 
Hans  A.  Bladt,  she  conveyed  all  of  her  property  to  the  said 
Bladt  and  his  co-defendants,  retaining  for  herself  only  a  life 
interest  in  forty-six  acres  of  the  land,  and  claimed  that  all 
conveyance^  were  made  without  consideration  and  were  made 
under  duress.  She  asked  that  the  conveyances  be  set  aside. 
The  appellees,  Caroline  Bladt  and  Hans  A.  Bladt,  deny 
all  the  allegations  of  the  appellant's  petition  except  para- 
graphs 1  and  2 ;  admit  the  execution  and  delivery  of  the  con- 
veyances, and  claim  they  were  made  and  accepted  in  good 
faith ;  deny  that  the  conveyance  to  Hans  A.  Bladt  was  made 
without  consideration,  but  allege  that,  while  the  same  was 
executed  for  and  on  behalf  of,  and  as  a  gift  to  his  wife,  a 
daughter  of  plaintiff,  in  consideration  of  the  relation  which 
she  bore  to  plaintiff,  said  deed  was  also  made  in  settlement 
of  a  certain  claim  which  said  Hans  held  against  the  estate  of 
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Ole  Olesen,  Sr.,  then  deceased,  from  whom  plaintiff  received 
ftaid  land  by  will,  and  that  in  determining  the  amount  of  land 
to  be  conveyed  to  defendant,  Hans,  the  amount  of  said  claim 
was  agreed  upon  and  fixed  by  appraisers  selected  by  the  par- 
ties, and  sufficient  of  said  land  included  in  said  deed  at  an 
agreed  price  to  satisfy  the  said  claim,  and  that  said  eanvey- 
ance  was  accepted  by  said  Bladt  in  satisfaction  of  said  claim 
by  mutual  agreement  of  all  parties  concerned. 

The  answer  also  alleges  that  after  the  execution  of  the 
second  deed,  about  February  25,  1910,  defendant  Hans  exe- 
cuted a  mortgage  in  the  sum  of  $24,000.00  upon  the  property 
so  conveyed  to  him,  together  with  other  lands  and  property; 
that  at  the  time  of  making  said  mortgage  the  plaintiff  had 
made  no  objections  or  complaint  with  reference  to  the  convey- 
ance ;  made  no  claim  that  she  had  been  misled  or  unduly  influ- 
enced, and,  relying  in  good  faith  upon  the  conveyance  to  him, 
defendant  executed  said  mortgage;  that  after  it  was  agreed 
and  understood  that  a  certain  amount  of  property  should  be 
allotted  to  defendant  in  settlement  of  his  claim,  defendant 
refrained  from  filing  the  claim  against  the  estate,  and  took 
no  proceedings  in  regard  to  the  same,  relying  in  good  faith 
upon  the  settlement ;  that  the  estate  of  Olsen,  Sr.,  is  now  fully 
settled,  and  defendant  can  have  no  opportunity  to  file  or 
establish  his  claim ;  that  defendant  up  to  the  time  of  the  settle- 
ment claimed  he  was  entitled  to  a  larger  sum  than  the  amount 
so  allowed  him  and  which  was  accepted  by  him  in  settlement; 
that  by  virtue  of  the  proceedings  had  in  said  division  the 
defendant  became  chargeable  with  the  sum  of  $1,200.00  to  be' 
held  in  trust  by  him  for  his  children ;  that  by  reason  of  the 
settlement  of  the  claim,  the  execution  by  him  of  the  mortgage 
and  the  charges  so  made  against  him  as  trustee  for  his  chil- 
dren, it  is  now  impossible  for  the  court  to  place  him  in  statu 
quo. 

The  defendant,  Ole  L.  Olesen,  Jr.,  filed  no  answer.  He 
testified  as  a  witness  for  his  mother,  the  plaintiff. 

We  are  satisfied  from  the  evidence  that  plaintiff  desired  a 
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division  of  her  property  rather  than  to  make  a  will  giving 
it  to  her  children,  and  that  she  voluntarily  agreed  that  it 
should  be  done  by  referees,  or  a  committee,  as  they  are  called 
by  some  of  the  witnesses ;  the  committee  to  consist  of  three  of 
her  own  nationality.  The  three  men  so  selected  seem  to  be 
men  of  standing  and  were  confidential  friends  of  the  plaintiff 
and  her  family,  and  we  find  that  the  division  of  the  property 
as  between  the  children  was  fair,  and  at  the  time  and  for  some 
time  thereafter  plaintiff  and  the  son  Ole  were  satisfied,  though 
they  now  say  they  were  not  satisfied.  The  real  cause  of  the 
trouble,  we  believe,  is  because  the  son,  Ole,  thought  his 
brother-in-law,  Bladt,  took  away  from  the  farm  some  fruit 
jars,  boards,  and  like  small  items,  when  Bladt  moved  off  that 
part  of  the  lands  set  off  to  Ole  and  rented  by  Bladt  for  the 
year  after  the  division.  Ole  employed  attorneys  to  commence 
this  suit,  after  discussing  the  matter  with  the  plaintiff.  Plain- 
tiff testifies: 

''Ole  hired  the  lawyers ;  it  was  a  long  time  ago,  some  time 
last  winter.  I  knew  Ole  was  going  to  see  an  attorney  about 
it.  He  did  not  like  the  way  the  property  was  divided.  He 
said  he  was  going  to  have  a  suit  commenced  to  get  a  little 
more  of  the  property ;  he  did  not  think  he  had  as  much  as  he 
ought  to  get.    He  thought  Hans  Bladt  got  too  much." 

Ole  testifies:  ''Q.  You  knew  how  much  is  allowed  on 
everything,  and  who  got  everything,  did  you  not?  A.  Well, 
not  everything,  because  there  were  things  that  were  not 
allowed  on,  that  was  not  appraised  but  still  was  taken  off  of 
the  place.  Mr.  Bladt  took  them  when  he  left  a  year  later, 
and  that  is  what  started  this  trouble." 

It  is  not  claimed  by  plaintiff  that  there  was  any  fraud 
on  the  part  of  the  son,  Ole,  in  regard  to  the  division  of  the 
property.  The  evidence  to  support  plaintiff's  claim  is,  in  the 
main,  that  of  herself  and  her  son,  Ole.  There  were  several 
witnesses  for  defendants,  some  of  them  disinterested.  While 
there   were   not   many   witnesses,   their  examinations   were 
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exhaustive.  We  shall  not  attempt  to  set  out  even  the  substance 
of  it.  There  is  no  claim  even  now  that  Bladt's  claim  for  ten 
years'  services  for  plaintiff's  deceased  husband  was  not  a  just 
claim,  or  that  the  allowance  of  $5,000.00  was  too  large. 

By  its  decree,  the  trial  court  found,  substantially :  That 
on  January  18,  1909,  Ole  L.  Olsen,  Sr.,  died  testate,  leaving 
a  widow,  the  plaintiff  herein,  and  two  children,  to  wit,  a  son, 
Ole  Olsen,  Jr.,  and  a  daughter,  Caroline  Bladt,  the  wife  of  the 
defendant,  Hans  A.  Bladt  By  the  terms  of  his  will,  he 
devised  all  his  property,  both  real  and  personal,  to  his  widow 
absolutely.  That  the  property  thus  devised  to  the  plaintiff 
consisted  of  about  two  hundred  and  sixty-four  acres  (the  land 
was  described  in  the  decree).  That  the  plaintiff  at  the  time 
of  the  death  of  her  husband  was  about  seventy-seven  years  of 
age.  That  for  about  ten  years  prior  to  the  death  of  the  said 
Ole  Olsen,  Sr.,  Hans  Bladt  and  his  family  had  resided  with 
him  in  his  home,  and  the  said  Hans  Bladt  and  his  family  had 
worked  and  lived  as  members  of  the  family,  without  receiving 
other  remuneration  than  their  board  and  clothes  and  other 
living  expenses.  When  coming  to  make  their  home  with  the 
old  people  they  had  also  brought  all  their  belongings,  includ- 
ing their  stock  and  implements,  and  all  of  such  property  was 
commingled  with  the  common  property  upon  the  home  farm. 

That  Ole  L.  Olsen,  Jr.,  one  of  the  defendants  herein,  had, 
for  many  years  prior  to  the  death  of  his  father,  been  an 
invalid  subject  to  attacks  of  epilepsy,  and  had  very  little 
experience  in  business  affairs. 

That  soon  after  the  death  of  the  father,  the  plaintiff 
determined  to  make  a  division  of  the  property  among  her 
children ;  three  men  were  selected  who  should  make  a  division 
of  the  property,  first  fixing  the  amount  to  be  paid  to  the  said 
Hans  Bladt  for  his  services  during  the  time  he  had  thus  lived 
in  the  family  as  a  member  thereof.  The  three  men  thus 
selected  were  S.  C.  Pedersen,  W.  Rattenbourg  and  Peter 
Kromen,  and  all  were  disinterested  persons. 

That  in  February,  1909,  the  three  men  thus  selected  met 
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at  the  plaintifF's  home  and  together  with  all  of  the  parties  to 
this  suit  talked  over  the  matters  relating  to  the  proposed 
division  of  the  property. 

That  at  said  time  plaintiff  instmcted  the  referees  afore- 
said that  she  wanted  them  to  determine  what  amonnt  should 
be  allowed  the  defendant,  Hans  A.  Bladt,  for  his  services  as 
aforesaid ;  that  she  wanted  to  set  apart  $1,200  for  the  children 
of  Hans  Bladt ;  and  that  she  wanted  them  to  divide  the  bal- 
ance equally  between  Ole  L.  Olsen,  Jr.,  and  her  daughter, 
Caroline  Bladt 

That  the  referees  thus  appointed  then  determined  that 
Hans  Bladt  should  receive  $5,000  for  his  claim  for  services 
during  the  ten  years  he  had  served  in  the  family  of  the 
deceased.  They  found  the  personal  property  upon  the  farm 
to  be  of  the  value  of  $7,800,  and  this,  at  the  instance  of  Ole  L. 
Olsen,  Jr.,  was  turned  over  to  Hans  Bladt  for  himself  and 
Caroline  Bladt,  as  part  of  their  share  and  as  part  of  the 
amount  due  Hans  Bladt  for  services: 

They  found  the  personal  assets  of  the  estate  to  be  as 
follows : 

Personal  property,  stock,  farm  machinery,  etc $  7,800 

Notes  and  certificates  of  deposit 5,024 

Cash  on  hand 150 

Total $12,974 

They  found  the  following  charges  against  the 

estate: 

Note  at  Elkhom  Bank $   300 

Due  Hans  Bladt  for  services 5,000 

Amount  to  be  set  apart  for  children 1,200        6,500 

Balance  to  be  divided  into  equal  shares 2)$6,474 

Share  of  each  in  personal  property $3,237 

The  referees  then  divided  the  lands  into  two  separate 
parcels,  the  northern  portion  containing  about acres 
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and  oompriaiiig  the  Northwest  quarter  of  the  Southwest  quar- 
ter of  30-79-36,  the  Northeast  quarter  of  the  Southeast  quar- 
ter of  25-79-37,  and  having  upon  it  all  the  buildings  and 
improvements;  and  the  southern  portion  containing  about 
133  acres. 

The  referees  also  determined  that  the  widow  should  have 
the  use  of  the  homestead  forty,  upon  which  were  situated  the 
buildings  and  improvements,  for  the  remainder  of  her  life, 
and  that  the  remainder  thus  left  should  go  to  the  one  who 
selected  the  northern  portion  thus  set  off  bj  them.  They 
further  determined  that  the  northern  portion,  after  thus 
taking  out  a  life  estate  for  the  widow,  exceeded  the  southern 
portion  in  value  to  the  extent  of  about  $1,500,  and  that  the 
one  selecting  the  northern  portion  should  pay  the  one  to  whom 
fell  the  southern  portion  said  sum  of  $1,500  in  order  to  equal- 
ize said  tracts  in  value. 

After  thus  having  divided  said  lands  and  informing  the 
parties  of  such  terms,  Ole  L.  Olsen  was  granted  the  privilege 
of  choosing  which  of  said  tracts  he  would  take,  and  he  chose 
the  northern  portion,  and  such  tract  was  set  apart  to  him. 
Caroline  Bladt  was  asked  if  the  lands  should  be  set  off  to  her 
or  to  Hans  Bladt,  and  she  directed  that  it  be  set  off  to  Hans 
Bladt,  her  husband,  and  the  southern  portion  was  then  set  off 
to  him,  for  her,  and  a  contract  was  drawn  embodying  the  terms 
of  said  division. 

Deeds  were  not  at  that  time  drawn,  but  later,  in  April, 
1909,  deeds  were  drawn  and  signed  and  delivered  in  accord- 
ance with  the  terms  of  the  agreement.  And  later,  in  Febru- 
ary, 1910,  other  deeds  were  executed  and  delivered  to  correct 
defects  in  the  first  deeds. 

That  all  the  negotiations  relating  to  the  division  were 
conducted  in  the  Danish  language  and  the  plaintiff  fuUy 
understood  the  nature  of  the  transaction  and  fully  assented 
thereto.  That  such  division  was  at  her  own  instance  and  that 
she  was  not  under  any  duress  or  any  influence  whatever.  That 
all  such  transactions  were  voluntary  upon  her  part. 
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That  in  such  division  the  $1,200  which  the  plaintiff 
directed  fifaonld  be  set  apart  for  the  benefit  of  the  children  of 
Hans  and  Caroline  Bladt  was  placed  in  the  hands  of  the 
defendant,  Hans  Bladt,  and  the  deeds  for  the  shares  of  the 
lands  which  the  plaintiff  directed  should  be  set  apart  to  her 
daughter,  Caroline  Bladt,  were,  at  the  instance  of  the  daugh- 
ter, put  in  the  name  of  Hans  Bladt,  and  the  court  is  of  the 
opinion  that  equity  ought  to  require,  under  the  plaintiff's 
prayer  for  general  equitable  relief,  that  the  defendant,  Hans 
Bladt,  place  the  title  in  the  lands  received  by  him  in  such 
division  in  the  name  of  Caroline  Bladt,  for  whom  they  were 
intended  by  plaintiff;  the  Court  will  also  require  that  the 
$1,200  which  the  plaintiff  directed  to  be  set  apart  for  the  use 
and  benefit  of  the  children  aforesaid,  be  placed  in  the  hands  of 
a  guardian  for  said  children,  under  such  prayer  for  general 
equitable  relief. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
Court: 

1st.  That  the  defendant,  Hans  A.  Bladt,  within  thirty 
days  from  this  date,  make,  execute  and  deliver  to  his  co- 
defendant,  Caroline  Bladt,  a  good  and  sufficient  deed  convey- 
ing to  her  aU  of  the  real  estate  which  he  received  under  the 
conveyance  from  the  plaintiff,  in  question  in  this  case;  and 
that  in  the  event  of  his  failure  so  to  do,  the  Clerk  of  this 
Court  as  a  commissioner  execute  and  deliver  to  her  for  him 
a  good  and  sufficient  deed,  which  shall  pass  all  title  now  held 
by  him  in  said  lands,  such  deed  to  be  executed,  delivered  and 
recorded  at  his  expense  and  taxed  as  part  of  the  costs  herein 
against  him. 

2nd.  It  is  further  ordered,  adjudged  and  decreed  that  the 

said  Hans  A.  Bladt,  within  thirty  days  from  this  date,  account 

to  a  guardian  to  be  appointed  for  said  children  by  the  Clerk 

of  this  Court,  for  the'  said  sum  of  $1,200  together  with  interest 

thereon  at  the  rate  of  six  per  cent  per  annum  from  February 

26,  1909,  and  it  is  ordered  that  unless  the  said  Hans  Bladt 

or  Caroline  Bladt  duly  qualify  as  guardian  of  said  minor 
Vol,  108  lA,— 41 
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children  within  thirty  days  from  this  date,  the  Clerk  shall 
appoint  some  suitable  person  as  g^rdian  of  said  minor  chil- 
dren, who  upon  being  duly  qualified  shall  proceed  to  ooUect 
said  funds  from  the  defendant,  Hans  A.  Bladt. 

3rd.  The  Court  finds  that,  as  to  all  other  matters  com- 
plained of  in  plaintiff's  petition,  the  equities  are  with  the 
defendants,  Hans  Bladt  and  Caroline  Bladt ;  and  it  is  ordered 
that  as  to  all  other  allegations  therein  contained,  said  petition 
be  dismissed. 

4th.  It  is  ordered  that  each  of  the  parties  shall  be  taxed 
with  the  costs  of  service  and  attendance  and  mileage  of  each 
and  all  witnesses  summoned  by  such  party ;  that  all  other  costs 
of  this  action  be  equally  divided  into  two  parts,  one  of  which 
shall  be  taxed  to  plaintiff  and  the  other  to  the  defendants^ 
Hans  A.  Bladt  and  Caroline  Bladt,  and  it  is  ordered  that 
judgment  be  entered  accordingly  and  that  execution  issue  to 
enforce  the  payment  of  the  same. 

We  are  satisfied  that  the  weight  of  the  evidence  clearly 
sustains  the  court's  findings.  It  is  the  claim  of  appellant,  and 
her  counsel  cite  authorities  in  support  of  their  contention, 
o   rfc— «- .  «/«       that  where  the  consideration  for  the  transfer 

z .  DSBDB  :  con- 

frauSfl^fldu-  ^^  property  is  inadequate  and  the  transaction 
bur?en^(S**°°  *  ^  ^  Other  respects  inequitable,  unfair  and 
^^^^'  unconscionable,  a  court  of  equity  will  set  the 

transfer  aside,  and  that  contracts  made  between  persons  sus- 
taining a  relation  of  trust  and  confidence,  where  it  appears 
that  the  stronger  and  controlling  mind  has  obtained  an  advan- 
tage, are  jealously  guarded  by  the  courts  and  are  set  aside 
unless  the  beneficiary  shows  the  good  faith  of  the  transaction ; 
that  acts  and  contracts  of  persons  who  are  of  weak  under- 
standing, and  who  are  thereby  liable  to  an  imposition,  will  be 
held  void  if  the  nature  of  the  acts  or  contracts  justifies  the 
conclusion  that  the  party  has  not  exercised  a  deliberate  judg- 
ment, but  has  been  imposed  upon,  circumvented  or  overcome 
by  cunning,  artifice  or  undue  influence.  That  the  burden  is 
upon  the  grantee,  in  a  deed  made  without  consideration,  where 
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it  appears  that  the  deed  conveys  substantially  all  of  the  prop- 
erty of  the  grantor  and  was  made  to  a  person  closely  related, 
to  show  that  it  was  made  voluntarily  and  without  undue 
influence  to  secure  the  same.  And  that  where  one  is  greatly 
affected  by  the  death  of  a  husband,  and  at  times  indicates 
much  mental  distress,  a  conveyance  obtained  by  taking  advan- 
tage of  the  condition  of  a  person  in  such  a  state  will  be  set 
aside  as  fraudulent.  Appellees  do  not  question  the  law  thus 
cited. 

The  trouble  is  with  appellants'  contention  that  the  evi- 
dence is  against  them.  The  relations  between  plaintiff  and 
Bladt  and  his  wife  were  not  such  as  to  constitute  the  relation  of 
trust  and  confidence  and  to  cast  the  burden  upon  appellees, 
or  bring  the  case  within  the  rule  of  Curtis  v.  Armagasi,  158 
Iowa  507,  and  like  cases.  The  transaction  was  intended  as  a 
gift  of  the  land  to  her  two  children,  and  also  a  part  of 
the  personal  property,  and  a  settlement  of  the  claim  of  Bladt. 
Though  the  deed  was  executed  to  Bladt  instead  of  his  wife, 
this  was  done  at  the  suggestion  of  the  wife,  and  there  was  no 
objection  on  the  part  of  anyone  at  the  time;  the  decree 
requires  Bladt  to  convey  the  land  to  his  wife. 

We  have  said  that  appellant  relies  on  the  evidence  of 
plaintiff  and  her  son,  Ole,  more  perhaps  on  that  of  Ole.  He 
contradicts  himself  at  many  points  in  his  testimony.  As  to 
some  of  the  circumstances,  he  would  not  commit  himself  as  a 
witness,  but  says  he  would  not  deny  that  things  were  not  said 
or  done  as  later  testified  to  by  witnesses  for  defendant.  The 
evidence  does  not  show  that  she  was  overreached  or  overcome 
by  artifice  or  undue  influence.  True,  she  disposed  of  a  large 
amount  of  property,  but  the  clear  weight  of  the  evidence  is 
that  such  was  her  desire  and  that  she  did  so  voluntarily.  She 
retained  forty-six  acres,  the  rental  value  of  which  was  $8.00 
per  acre,  and  each  of  the  heirs  agreed  to  pay  her  $60.00  per 
month,  or  year,  during  her  life ;  the  abstract,  in  referring  to 
the  contracts,  sets  it  out  at  $60.00  a  month,  but  the  evidence 
seems  to  be  that  it  was  $60.00  per  year.    This  makes  nearly 
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$500.00  a  year  for  her.  One  of  the  witnesses  testifies,  without 
dispute,  that  this  was  more  than  she  had  been  used  to.  It 
may  be  that  it  would  have  been  better  for  her  to  retain  the 
property  and  dispose  of  it  by  will,  and  she  was  so  advised  by 
some  of  the  referees,  but  she  said  she  wanted  to  divide  the 
property  then.  It  was  her  property,  and  she  had  a  right  to 
divide  it  between  her  children  if  she  wished  to  do  so,  and  if 
she  was  competent  and  did  so  voluntarily,  without  fraud,  the 
conveyances  are  binding. 

There  is  no  evidence  that  Bladt  ever  did  any  business  for 
plaintiff,  that  she  ever  had  any  confidential  relations  with  him, 
or  that  he  ever  gave  her  any  advice.  He  did  a  large  part  of 
the  farm  work,  but  was  at  all  times  under  the  supennsion  of 
the  husband  of  plaintiff.  He  sometimes  did  some  buying  for 
the  senior  Olsen,  the  nature  of  which  is  not  disclosed  by  the 
evidence.  Plaintiff  testified  that  her  son,  Ole,  and  no  other, 
had  been  doing  whatever  business  she  had  during  the  last  two 
years  since  her  husband's  death ;  that  Ole  had  been  her  adviser 
in  business  matters  and  other  affairs ;  that  Ole  had  been  look- 
ing after  her  business  all  the  time.  Neither  Bladt  nor  his  wife 
was  the  confidential  adviser  of  either  the  plaintiff  or  her 
deceased  husband. 

Plaintiff  was  seventy-seven  years  old,  and  naturally 
affected  by  the  death  of  her  husband,  but  we  think  it  is  not 
shown  that  she  was  more  affected  by  this  than  the  average 
person  would  have  been  under  like  circumstances.  Shortly 
after  the  death  of  her  husband  she  was  attending  her  house- 
hold duties  as  usual.  It  is  true  that  she  had  no  experience 
other  than  that  of  a  farm  housewife,  but  she  testified  that  she 
knew  that  her  husband  had  made  a  will  and  had  given  her  all 
the  property ;  knew  that  the  property  had  to  be  taken  care  of 
through  the  court  and  settled  up  in  that  way ;  that  after  Ole 
had  been  to  town  to  see  about  the  will  he  talked  to  her 
about  it  and  told  her  that  the  will  left  her  all  the  property,  to 
do  with  as  she  pleased;  she  says  she  knew  that  she  could  do 
just  as  she  wanted  to  with  all  of  the  property.    She  was  sick 
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at  one  time  after  her  husband's  death,  but  was  better,  and 
testified  at  length  on  the  trial;  the  weight  of  the  evidence 
shows  that  within  a  few  weeks  after  the  death  of  her  husband, 
and  before  the  division  took  place,  or  was  discussed,  plaintiff 
was  discharging  her  duties  as  executrix  of  the  estate  of  her 
husband,  and  there  is  no  showing  she  was  not  doing  so  as  well 
as  people  usually  do  under  the  circumstances. 

It  is  said  by  appellant  that  soon  after  the  death  of  the 
Senior  Oleson,  Bladt  and  his  wife  began  suggesting  to  plain- 
tiff that  the  property  ought  to  be  divided  among  the  children. 
But  we  think  the  record  does  not  bear  out  the  claim.  Plain- 
tiff herself  does  not  testify  that  Mrs.  Bladt  ever  suggested  a 
division,  and  the  daughter  testifies  that  she  never  mentioned 
it  to  her  mother.  Ole  testified:  '*I  do  not  know  that  my 
sister  was  pressing  to  have  this  property  divided,  but  her 
meaning  was  the  same  as  her  husband's  wholly."  This  is  a 
conclusion,  and  he  does  not  at  any  place  state  that  his  sister 
ever  said  anything  on  the  subject.  Ole  testifies  that  Bladt 
was  wanting  a  division  of  the  property,  and  says  that  Bladt 
said  if  she  would  not  go  ahead  and  do  it  right  away,  then  he 
would,  and  told  her  that  he  was  ready  to  fight  to  the  last 
stump.  Bladt  said  he  wanted  to  know  right  away.  He  says 
he  and  Hans  did  not  quarrel  about  it  that  day;  that  Hans 
went  away  and  afterwards  came  back  and  brought  with  him 
Mr.  Battenbourg;  that  the  matter  was  then  discussed  as  to 
which  would  be  the  better  way  to  have  a  division  made,  by  a 
committee,  or  by  lawyers,  as  Ole  puts  it;  that  it  would  be 
cheaper  to  have  three  men  do  it.  It  was  talked  as  to  how  three 
men  should  be  chosen;  Bladt  offered  to  allow  plaintiff  and 
Ole  to  select  all  three,  and  there  is  no  question  but  that  the 
three  who  were  selected  were  fair  men,  and  as  before  stated, 
were  friends  of  the  family.    Ole  then  says: 

"I  heard  talk  like  that  until  we  gave  them  permission  to 
do  the  dividing  of  it,  and  then  she  said  how  she  wanted  it 
divided.    She  wanted  certain  amounts  taken  off  and  the  rest 
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of  it  to  be  divided  equally  and  in  no  other  way.  First  she 
wanted  the  expenses  paid,  if  there  was  any,  and  then  Mr. 
Bladt  paid  for  his  work,  and  then  she  wanted  $1,200.00  taken 
out  and  set  out  on  interest  for  Mr.  Bladt 's  children ;  that  those 
three  sums  had  to  be  taken  off  first  and  then  the  rest  of  it  was 
to  be  divided  equally  between  me  and  my  sister;  they  said 
it  was  all  right. ' ' 

Rattenbourg  was  one  of  the  referees.  The  other  witnesses 
do  not  mention  the  alleged  threat  of  Bladt,  as  testified  to  by 
Ole,  and  Bladt  and  some  of  the  others  deny  that  there  was 
any  such  talk.  We  are  satisfied  from  the  entire  record  that 
the  most  that  can  be  said  is  that  Bladt  was  insisting  at  that 
time  upon  an  understanding  as  to  his  claim  for  wages  and 
as  to  whether  he  could  get  the  farm  leased  for  another  year. 
It  appears  that  because  Bladt  had  not  been  paid  his  wages 
he  was  without  money;  the  first  of  March  was  approaching 
and  he  had  no  place  to  go ;  he  could  get  no  satisfaction  from 
plaintiff  or  Ole  as  to  whether  he  should  stay  on  the  farm 
another  year,  and  as  to  what  would  be  done  with  his  claim; 
that  he  had  no  place  to  take  his  wife  and  children,  and  he  was 
insisting  that  there  ought  to  be  an  understanding  about  the 
matters.  He  did  say,  in  substance,  that  if  his  claim  was  not 
allowed  there  would  be  a  law  suit,  and  we  are  satisfied  that 
whatever  trouble  there  was,  was  in  regard  to  his  claim  and 
the  settlement  of  it,  and  as  to  whether  he  should  stay  on  the 
farm  or  not.  After  the  division,  he  did  rent  the  other  part 
set  off  for  the  next  year,  paying  rent  at  $4.00  per  acre  and,  in 
addition,  the  support  of  plaintiff  and  Ole. 

It  is  said  that  the  son,  Ole,  was  not  competent  to  advise 
his  mother.  The  evidence  tends  to  show  that  after  he  had 
grown  to  manhood  he  became  afflicted  with  some  malady  sim- 
ilar to  epilepsy;  that  he  had  spells.  Some  witnesses  call  it 
epilepsy,  though  no  physician  so  testified.  There  is  evidence 
that  he  had  recovered  before  his  father's  death.  Plaintiff 
testifies  that  Ole's  health  has  been  good  since  the  death  of 
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her  btusband.  She  says  be  was  sick  for  seven  years ;  be  bad 
epilepsy;  does  not  know  wben  be  bad  tbe  last  spell;  be  was 
well  for  tbe  last  year  before  bis  fatber  died. 

Witness  Pedersen,  a  neighbor,  testifies  as  to  tbe  length 
of  time  be  bad  known  Ole ;  that  be  does  not  know  bow  long  be 
bad  been  well,  but  it  was  the  general  impression  in  tbe  neigh- 
borhood that  be  had  got  well  before  bis  fatber  died. 

Chnstensen  says  be  knew  Ole  bad  been  sick  for  a  number 
of  years,  but  that  he  should  judge  be  has  been  well  six  or  eight 
years.  He,  Ole,  was  a  witness  in  tbe  case  and  testified  at 
length  as  to  all  matters  in  controversy. 

All  the  talks  had  at  the  time  of  the  division  and  leading 
up  to  it  were  had  in  tbe  native  language  of  all  the  parties, 
Danish.  We  have  already  shown  that  plaintiff  bad  been 
advised  and  knew  of  her  property  rights.  At  the  time  of  the 
division,  when  the  so-called  committee  were  all  present  with 
plaintiff,  her  son,  Ole,  Bladt  and  bis  wife  and  children,  an  old 
friend  of  the  family  and  one  of  the  committee  selected  by 
plaintiff,  or  Ole,  advised  her  not  to  make  the  division.-  He 
asked  her  if  she  knew  what  they  were  there  for,  and  she  said 
yes.     This  person,  Pedersen,  testifies: 

' '  I  told  her  that  I  did  not  think  it  was  right  to  divide  up 
the  property  now.  That  it  was  hers  now  and  nobody  could 
get  it  as  long  as  she  lived.  I  told  her,  why  not  make  a  will  and 
will  it  to  her  two  children  so  that  they  could  get  it  at  her 
death.  She  answered  me  that  she  wanted  to  divide  it  now. 
Then  she  stepped  in  front  of  me  and  said,  'The  only  thing 
before  you  go  ahead,  the  only  thing  or  the  only  preference  I 
want,  I  want  $300.00  left  out  of  tbe  estate  for  these  four 
children  and  I  want  Hans  Bladt  compensated  for  the  years  be 
has  worked  here  and  tbe  remainder  divided  equally.'  " 

It  appears  in  the  record  that  plaintiff's  husband  bad 
expressed  a  wish  that  each  of  Bladt 's  children  should  have 
$300.00. 

Witness  Rattenbourg  testifies  substantially  the  same  as 
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to  the  conversation  between  plaintiff  and  Pederaen,  and  that 
plaintiff  said  that  she  wanted  the  property  divided  between 
the  children;  that  after  that  there  was  nothing  farther  said 
about  dividing  it.  Battenbourg  was  the  referee  or  member  of 
the  committee  selected  by  Bladt,  but  there  is  nothing  to  show 
that  he  was  not  a  fair  man.  Bladt  and  Battenbourg  both 
testify  that  the  only  matter  talked  over  between  them  before 
Battenbourg  came  to  the  house  was  in  regard  to  Bladt 's  claim 
for  wages  and  his  desire  to  rent  the  Olsen  land  for  the  coming 
season,  and  there  is  no  evidence  to  the  contrary. 

Pedersen  was  a  banker  and  did  the  clerical  work  in  writ- 
ing the  contracts,  deeds,  etc.  As  stated  before,  the  negotia- 
tions were  conducted  in  the  Danish  language  and,  while  plain- 
tiff now  claims  in  her  testimony  that  she  did  not  understand, 
the  referees  all  testify  that  they  fully  explained  to  her  the 
entire  matter. 

It  is  said  by  appellant  in  argument  that  the  division  was 
made  within  a  month  after  the  death  of  plaintiff's  husband. 
This  is  not  quite  an  accurate  statement  of  the  record.  The 
evidence  shows  that  it  was  almost  six  weeks  before  the  nego- 
tiations were  begun,  and  more  than  three  months  elapsed 
before  any  conveyances  were  made  to  carry  it  out.  There  was 
no  dissatisfaction  expressed  at  that  time.  There  was  no  dis- 
satisfaction expressed  by  plaintiff  until  about  a  year  after  her 
husband's  death,  and  then  she  did  not  make  any  objection  to 
the  distribution.  More  than  a  year  after  the  distribution  was 
begun  plaintiff  visited  at  the  home  of  the  Bladts  for  five 
weeks,  and  could  have  stayed  as  long  as  she  wished,  and  at 
that  time  their  relations  were  perfectly  harmonious. 

About  a  year  after  her  husband's  death,  when  it  became 
necessary  to  make  out  some  new  deeds  to  meet  objections 
raised  by  the  loan  company  of  whom  Bladt  was  obtaining  a 
$24,000.00  loan,  Pedersen  took  the  correction  deeds  to  the 
Olsen  home,  and  at  that  time  there  was  some  objection  to  sign- 
ing the  new  deeds.    As  to  this  matter  the  son,  Ole,  testifies: 
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*'It  was  about  a  year  after  the  division  that  he  (Peder- 
sen)  was  out  there  with  the  deeds,  and  when  he  spoke  to  my 
mother  and  I  about  having  these  deeds  signed  that  he  brought 
with  him  that  day,  then  she  and  I  objected  because  I  said  that 
Hans  had  taken  some  of  this  property  which  he  should  not 
have  taken  and  had  not  settled  it  up  right.  I  did  not  want 
her  to  sign  the  deeds  until  Hans  fixed  up  that  matter,  and  then 
he  (Pedersen)  told  her  that  the  signing  of  the  deeds  would 
not  make  any  difference  in  that  way  and  that  Hans  would  have 
to  fix  that  up  right  away.  After  he  told  her  that  she  signed 
the  deeds." 

It  is  contended  for  appellees  that  the  owner  of  the  prop- 
erty, having  the  right  to  dispose  of  it  as  he  sees  fit,  is  not 
accountable  to  anyone  with  reference  to  the  motive  which  leads 
him  to  act ;  that  it  must  appear  that  the  influence  was  exerted 
at  the  time  the  act  referred  to  was  done.  That  the  Yact  that 
the  act  was  done  by  reason  of  the  influence  resulting  from 
affection  or  attachment,  or  a  mere  desire  to  gratify  the  wishes 
of  another,  if  the  free  agency  of  the  party  is  not  impaired, 
does  not  affect  the  validity  of  the  act.  That  the  mere  fact  that 
the  distribution  made  by  a  parent  of  his  property  among 
children  appears  unreasonable  or  unjust  will  not  alone  estab- 
lish undue  influence.  That  the  mere  fact  that  the  act  com- 
plained of  was  between  parent  and  child  will  not  give  rise 
to  a  presumption  that  it  was  the  result  of  undue  influence. 

We  shall  mention  some  of  the  cases  cited  by  appellee  to 
sustain  their  points.  They  cite :  Paulson  v.  Barger,  132  Iowa 
547 ;  4  Cyc.  of  Evidence,  897 ;  Harris  v.  Tyson,  64  Am.  Dec. 
661 ;  RencUeman  v.  Rendleman,  156  111.  568,  to  the  point  that 
threats  of  legal  procedure  to  collect  a  valid  claim  are  insuflS- 
cient  to  make  out  a  case  of  duress. 

As  holding  that  even  if  it  appears  that  a  deed  or  will  is 
executed  at  the  suggestion  or  request  of  the  grantee  or  devisee, 
that  will  not  prove  undue  influence,  unless  the  freedom  of  will 
has  been  in  some  way  impaired  or  destroyed,  they  cite :  Mal- 
low V.  Walker,  115  Iowa  238 ;  Eighmy  v.  Brock,  126  Iowa  535, 
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537;  Re  Townsend's  Estate,  128  Iowa  621,  623;  Slaughter  v. 
McMayUgal,  138  Iowa  643,  646. 

And  that  the  mere  impairment  of  physical  i>ower8  by 
age  and  incident  loss  of  mental  vigor  are  not  enough  to  show 
incapacity  to  direct  the  business  of  determining  the  disposi- 
tion of  property  among  one's  children,  they  cite:  Slaughter  v. 
AIcManigal,  supra;  Altig  v.  Altig,  137  Iowa  420;  Be  Stuffle- 
beam's  WUl,  135  Iowa,  338. 

And  that  in  the  absence  of  fraud  a  deed  will  not  be  held 
invalid  for  mere  inadequacy  of  consideration,  they  cite: 
Brockway  v.  Harrington,  82  Iowa,  23 ;  Burrow  v.  Hicks,  144 
Iowa  584. 

Cases  are  cited  on  other  points.  But  the  question  in  this 
case  is  so  much  one  of  fact  that  we  do  not  deem  it  necessary 
to  further  discuss  the  law  or  refer  further  to  the  evidence. 
The  record  has  been  carefully  considered  and,  without  further 
discussion,  we  conclude  that  the  decree  of  the  district  court 
was  right,  and  it  is — Affirmed, 


Deemer,  C.  J.,  Evans,  Weaver  and  Ladd,  JJ.,  concur. 


Western  Securities  Company,  Appellant,  v.  WnjjAM  H. 

Atlee  et  al..  Appellees. 

APPXSAL  AND  EBBOB:     I>emiixT«r  Sustained— Appeal— -Bzceptloii 

1  Kecessary — ^Failure  to  Amend — Judgment — ^When  Bzoeption  Keo- 
eaaary.  An  appeal  from  an  order  sustaining  demurrer  need  only 
show  exception  to  such  order.  No  exception  need  be  entered  to 
the  formal  judgment  entry  following  failure  to  amend.  (See. 
3749,  Code.) 

PABTNEB8H1P:    Specific  Performance— Beal  Estate.    Beal  estate  is 

2  none  the  less  real  estate,  in  an  action  to  enforce  the  specific 
performance  thereof  under  a  proper  contract,  because  it  belongs 
to  a  partnership,  even  though  for  many  partnership  purposes 
it  may  be  treated  as  personalty. 

SPEOinO  PEBFOBMANOE:     Fundamentals  XTnderlylng  Biglit  to. 

3  One  having  a  contract  for  the  purchase  of  real  estate  (a)  eer- 
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tain,  (b)  fair  and  (c)  equitable  is  as  much  entitled  to  speeifie 
performance  of  the  contract  as  he  has  right  to  an  action  for 
damages. 

8PE0IFI0  PEBFOBMANOE:     Tender— Useless  AetSL    One  seeking 

4  specific  performance  and  who  has  been  always  ready,  able  and 
willing  to  perform,  and  demanded  performance  and  was  met  with 
a  refusal  to  perform  on  the  part  of  his  adversary  need  not  tender 
the  purchase  price  prtor  to  commencing  action.  It  is  sufficient 
if  he  makes  a  good  tender  in  court  when  he  begins  his  action, 
time  not  being  the  essence  of  the  contract,  and  the  terms  of 
the  contract  being  strictly  mutual. 

8PE0IFI0  PESFOBBCAKOE:    Certainty  as  to  SabJect-ICatter.    8pe- 

5  cific  performance  demands  a  contract  (a)  certain,  (b)  unam- 
biguous and  (c)  free  from  reasonable  doubt  as  to  the  subject 
matter,  time,  etc.  Evidence  reviewed  in  the  instant  ease  and 
held  to  meet  the  rule. 

OONTBAOTS:      Certainty — "That  Which  Can  be  ICade  Certain.'* 

6  That  is  sufficiently  certain  which  can  be  made  certain. 

PRINCIPLE  APPLIED:  A  contract  for  the  sale  of  "our  elec- 
tric light  and  power  plant"  is  sufficiently  certain. 

CONTBACTS:    Performance — ^No   Time   Fixed— BeasonaUe   Tlme^- 

7  Specific  Performance.  No  time  being  fixed  for  performance  of  a 
contract,  and  time  not  being  the  essence  of  the  contract,  the  law 
supplies  a  reasonable  time. 

PABTNEBSHIP:     Surviyor — ^Power  of— 4tale  for  Other  Property — 

8  Validity.  A  surviving  partner  has  no  right,  in  the  absence  of 
express  authority,  to  sell  the  property  of  a  partnership  except 
for  purposes  connected  with  or  in  aid  of  winding  up  the  affairs 
of  the  partnership  and  then  only  for  cash. 

PRINCIPLE  APPLIED:  A  partnership  firm  owned  an  electric 
light  and  power  plant,  consisting  of  personal  and  real  property. 
One  partner  died.  The  survivor  in  the  name  of  the  partnership 
contracted  to  sell  the  entire  plant  and  to  take  in  exchange  there- 
for certain  corporate  stock.  Held,  the  contract  was  unenforce- 
able. 


Appeal  from  Lee  District  Court, — ^Hon.  W.  S.  Hamilton, 

Judge. 


i    -in- 
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'^^^Cv*^v*?C  a^::.  *'^*^-*rj»r  --4'"*  j^ltn  ir  stli  ti" 


-/.  C  A*.^  c^-J  I'.-rr  p.-^'-r  v>  tl*  t^-ilt  l?»li  but  Saimiri 

r,'.;/,|f  p4r*r-*rr.   o.na   ui-t'I   tJi-e  tin*  of  Lis 

o^'-'irr*"!  afVrr  t>-^  ♦rar.^a.'rtlc^Ls  :o  ^'Li±  we  diall  refer  took 

T?^;:  *l*:f*if.']HTi*n  HT*:  the  a^rLftlatTatoi*  of  thc  Smniiftl 
AtJ-'i?  #^ia*/-  th^  K^'Inj  at  law  of  J.  C.  Atlee,  deeeaaed;  «ie 
Tnty,h'kf  iftho,  \tW\u*'.^  siA^^ffH,  claims  some  interest  in  the 
\tro\ptrSy  in  virtu**  of  a  contract  with  S.  Atlee  during  his 
lift'iitfti';  HxA  th*f  Ft  Madivin  Electric  Company,  which,  as 
U  iii\U'V.t't\f  clii'iUiH  %f,xn(i  iDtcrefit  in  the  property  through 
Travri^'k,  or  Stone  &  WcWcr,  for  whom  Trawiek  was  acting. 
Am  \h  Wit'  two  laKt  narnf'd  parties,  Trawiek  and  the  Ft.  Madison 
VAt'0\r\ii  (Unu\}iit\y,  plaintiff  alleged  that  their  rights  and  the 
r\[f\\\%  of  ea^'h  of  thern  are  subject  and  inferior  to  plaintiff's 
claim  linder  the  contract  and  arrangement  which  we  shall 
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presently  set  out,  and  that  they  acquired  their  interests,  what- 
ever they  may  be,  with  full  and  express  notice  and  knowledge 
of  plaintiff's  claim  under  its  contract.  It  also  avers  that  none 
of  these  third  parties  have  any  other  claim  than  under  a 
contract  with  S.  Atlee  personally,  and  not  with  the  firm  of 
which  he  was  a  member. 

It  is  conceded  that  plaintiff  originally  had  an  option 
for  the  purchase  of  the  electric  light  plant,  signed  by  Samuel 
Atlee  in  the  name  of  S.  &  J.  C.  Atlee,  and  it  is  averred  that 
this  was  converted  into  a  contract  for  the  sale  or  exchange 
of  the  electric  light  plant.  Plaintiff  relies  upon  certain 
letters  or  written  propositions  and  acceptances,  and  its  whole 
case  rests  upon  these  writings  and  not  upon  any  oral  testi- 
mony. 

To  understand  the  case,  it  is  necessary  to  set  these  out 
in  the  order  in  which  they  were  written,  and  we  here  copy 
them  in  full.    The  original  option  read  as  follows : 


It 
It 


Ft.  Madison,  Iowa,  June  3, 1912. 

For  the  consideration  of  One  Dollar  ($1.00)  in  hand 
paid,  we  hereby  give  the  Western  Securities  Company  a  Sixty 
(60)  day  option  on  our  electric  light  and  power  plant  for  a 
consideration  of  $125,000.00  in  cash ;  40  per  cent  to  be  paid  in 
30  days  after  acceptance,  40  per  cent  in  90  days  and  20  per 
cent  in  four  months.  (Signed)  S.  &  J.  C.  Atlee." 

This  was  afterward  modified  as  follows : 

*'We  hereby  extend  the  above  option  30  days  from  expi- 
ration.   Accepted.    Western  Securities  Co.    By  C.  H.  Walsh. 

June  30,  1912. 

''Above  in  case  deal  can  be  carried  by  said  Western 
Securities  Company,  final  answer  to  be  given  within  above 
limited  time.    Western  Securities  Company,  By  C.  H.  Walsh. 

''If  trust  agreements  and  other  papers  satisfactory,  we 
will  accept  for  the  above  properties  Par  preferred  stock  and 
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to  wit  $125,000.00  and  31,500  common  stock.  S.  &  J.  C.  Atlee. 
Aagnst  27, 1912. 

•*  Extended  Fifteen  (15)  days  from  August  27,  1912. 

''Extended  Five  (5)  Days  from  September  10,  1912. 

**S.  Atlee.'' 

It  is  claimed  that  this  option  was  merged  into  a  contract 
by  the  following  instrument,  signed  by  both  parties. 

''September  13,  1912.  Option  this  day  accepted  and  pre- 
ferred and  common  stock  of  American  Power  &  Light  Com- 
pany to  be  issued  in  accordance  with  price  named. 

"Western  Securities  Company, 
"By  C.  W.  Walsh. 
"S.  &  J.  C.  Atiee.'' 

Which  was  followed  by  a  letter,  which  we  here  reproduce : 

"Boston,  Mass.,  Oct.  8,  1912. 
' '  Messrs.  S.  &  J.  C.  Atlee, 

"Fort  Madison,  Iowa. 
"Gentlemen: 

"As  per  acceptance  of  the  option  given  by  you  for  the 
sale  of  your  electric  light  plant  in  Fort  Madison,  as  I  tele- 
phoned you,  we  are  ready  to  close  up  the  deal  for  your 
property  and  would  ask  you  to  hasten  the  surveys  and  abstract 
and  title  papers  so  as  to  deliver  same  as  soon  as  possible. 
Also  give  Billsby  &  Company,  Engineers,  of  Chicago,  freedom 
to  examine  the  property.  I  will  be  in  Fort  Madison  when  I 
return  west. 

"Respectfully, 

"Western  Securities  Company, 
"By  C.  H.  Walsh." 

It  is  alleged  in  the  petition  that : 

"At  the  time  of  the  making  of  the  said  acceptance,  and 
at  all  times  since,  the  plaintiff  has  been  ready,  willing  and 
able  to  comply  with  the  terms  thereof,  and  it  hereby  tenders 
into  court  the  amount  of  stock  as  provided  for  in  the  said 
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agreement  as  made  with  the  said  S.  &  J.  G.  Atlee,  heretofore 
herein  referred  to.  .  .  .  That  although  it  has  been  at  all 
times  ready,  willing  and  able  to  carry  out  its  agreement  as 
aforesaid,  and  has  demanded  a  specific  performance  of  its 
contract  by  the  administrators  of  the  estate  of  Samuel  Atlee 
and  the  heirs  of  the  said  J.  C.  Atlee,  all  of  whom  are  made 
defendants  herein,  the  said  defendants,  and  each  of  them, 
refuse  to  carry  out  the  said  agreement  and  have  undertaken 
to  make  sales  to  other  parties,  regardless  of  said  contract,  and 
they  neglect  and  refuse  to  carry  out  the  said  contract  with 
the  plaintiff,  or  comply  with  the  terms  thereof." 

Plaintiff  also  averred : 

''That  on  November  29,  1912,  after  the  acceptance  of  the 
contract  and  after  the  said  S.  &  J.  C.  Atlee  were  asked  to 
furnish  abstracts,  they  made  a  contract  with  Stone  &  Webster, 
a  copy  of  which  is  hereto  attached,  marked  Exhibit  'D,'  and 
made  a  part  hereof,  but  the  contract  was  then  signed  by 
only  Samuel  Atlee,  who  has  since  died." 

The  contract  therein  referred  to  was  in  this  language : 

''Stone  &  Webster. 

"Boston,  November  29,  1912. 
"Samuel  Atlee,  Esq., 

"Port  Madison,  Iowa. 
"Dear  Sir:— 

"We  will  pay  you  Fifty-five  Thousand  Dollars  ($55,- 
000.00)  cash  for  the  entire  property  employed  by  you  in  the 
electric  light  and  i>ower  business  at  Fort  Madison,  subject 
to  the  following  terms  and  conditions : 

"1.  This  offer  includes  all  real  and  personal  property 
(except  accounts  receivable  and  cash  on  hand),  easements, 
franchise  and  rights  owned,  used  or  occupied  in  the  genera- 
tion and  distribution  of  electric  energy,  for  light  and  power, 
which  are  to  be  conveyed  free  and  clear  of  all  incumbrances, 
indebtedness  and  liability,  actual  or  contingent.    It  is  under- 


656  Westebn  SECUBinEs  Co.  v.  Atlee.      [168  Iowa 

stood  that  the  real  estate  on  Johnson  Street,  on  which  the 
power  house  is  located,  is  about  225  by  200  feet,  and  that 
you  will  grant  an  easement  over  yonr  other  property  to 
enable  ns  to  draw  water  from  the  Mississippi  River,  and  will 
also  conv^  the  right  to  lay  a  spnr  track  from  the  power 
honse  to  the  C.  B.  ft  Q.  track  in  the  rear,  in  such  manner  as 
may  be  necessary  to  reach  the  same.  Both  easements  to 
terminate  if  and  when  the  property  conveyed  shall  cease  to 
be  used  for  the  location  of  a  plant  for  generation  or  distribu- 
tion of  electric  energy. 

*^2.  Tou  are  to  take  care  of  all  liabilities,  actual  or  con- 
tingent, existing  in  connection  with  the  business  at  the  date 
of  completion  of  sale. 

^'3.  The  offer  is  conditional  on  our  obtaining  a  new 
franchise  satisfactory  to  us  for  the  term  of  twenty-five  (25) 
years,  for  the  use  of  the  public  streets. 

''4.  The  offer  is  conditional  upon  our  receiving  a  satis- 
factory report  from  our  attorneys  on  the  title  to  the  property 
and  franchises  above  described;  and  is  also  subject  to  our 
accounting  examination,  the  results  of  which  are  to  be  satis- 
factory to  us. 

''5.  The  financial,  legal  and  physical  status  of  the  prop- 
erty shall  not  be  materially  different  at  the  time  of  purchase 
from  that  existing  at  the  time  of  the  accounting  and  legal 
examination,  and  it  is  understood  that  no  service  contracts 
will  be  made  during  this  period  without  our  approval 

"6.  On  receiving  your  acceptance  of  this  offer,  we  will 
proceed  to  make  the  legal  and  accounting  examination,  and 
as  soon  as  we  receive  satisfactory  reports,  will  apply  for  a 
new  franchise,  and  as  soon  as  the  same  is  granted  will  make 
payment  and  take  over  the  property,  the  same  to  be  conveyed 
as  of  the  first  of  some  month.  Very  truly  yours, 

'*  (Signed)    Stone  &  Webster. 

''I  accept  the  above  offer,  and  as  I  am  to  be  absent, 
designate  G.  B.  Stewart  to  act  as  my  representative  in  my 
absence  and  receive  payment.      (Signed)  Samuel  Atlee." 
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The  denrarrer  to  this  petition  was  the  general  equitable 
one,  and  to  arrive  at  the  real  grounds  relied  upon  we  are 
compelled  to  go  to  briefs  of  counsel  for  appellees. 

It  is  argued  that  as  plaintiff  did  not  except  to  the  judg- 
ment which  was  rendered  for  want  of  amendment  to  its  peti- 
tion after  the  demurrer  was  sustained,  there  is  nothing  to 

appeal  from,  although  plaintiff  did  in  fact 
■sbob:  de-         except  to  the  ruling  on  the  demurrer.     Our 

iDurrer  sub- 

toined:  ap-        Code  provides  that  an  appeal  may  be  taken 

Bsal:  excep-  '^ 

on  neces-        directly  from  a  ruling  on  a  demurrer.    See 

jSdSSeS?/         ^^^®  ^^'  *101»  ^*^-  3-    ^*  course,  an  excep- 
5on\ec«Siry.    ^^^^  ™^*  ^  taken  to  the  ruling,  and  that  was 

done  in  this  case.  When  a  demurrer  to  a 
petition  is  sustained,  and  plaintiff  excepts  and  does  not  amend 
his  pleadings,  he  may  appeal  directly  from  the  ruling,  and  if 
judgment  be  entered  against  him  because  he  does  not  plead 
over,  the  effect  is  that  he  stands  upon  the  ruling  on  the 
demurrer  and  there  is  no  reason  for  his  excepting  to  the  final 
judgment,  or  for  a  motion  to  set  aside  the  judgment.  Haefer 
V.  Mvilison,  90  Iowa  372 ;  Jordan  v.  Kavmiaugh,  63  Iowa  152. 
See  also  Tracy  v.  Mt.  Pleasant^  165  Iowa  435. 

However,  the  record  in  this  case  shows  that  exceptions 
do  appear  in  the  journal  entry  to  the  entry  of  the  judgment, 
four  days  after  the  judgment  was  ordered,  dismissing  the 
petition;  and  that  these  appeared  in  the  entry  of  the  judg- 
ment. There  is  no  merit  in  appellees'  suggestion  that  no 
appeal  will  lie.  There  is  no  showing  that  the  appeal  was 
from  the  judgment  only. 

II.  It  is  said  that  the  property  which  is  the  subject 

2.  pabtnmship  :    ^^  ^^^  controversy  is  personalty  only,  and  that 

foraancef'        specific  performance  will  not  lie  to  enforce  a 

real  estate.        contract  for  the  sale  or  exchange  thereof. 

The  allegations  of  the  petition  distinctly  negative  that  fact. 

Therein  it  is  recited  that : 

' '  The  said  S.  &  J.  C.  Atlee  were  the  owners  of  a  tract  of 

Vol.  168  Ia.— 42 
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land  in  the  said  city  of  Fort  Madison,  Iowa,  described  as 
follows:     Beginning  at  a  point  on  the  east  line   of  Maple 
Street  where  the  north  line  of  Johnson  Street  produced  across 
the  said  Maple  Street  would  intersect  the  east  line  of  the 
said  Maple  street ;  thence  south  54.7  feet ;  thence  east  at  right 
angles  with  the  east  line  of  Maple  street,  a  distance  of  208 
feet ;  thence  north  parallel  to  the  east  line  of  Maple  street  208 
feet;  thence  west  at  right  angles  with  the  last  above  Une,  a 
distance  of  208  feet,  intersecting  the  east  line  of    Maple 
street  153.3  feet  north  of  the  place  of  beginning;   thence 
south  a  distance  of  153.3  feet  to  the  place  of  beginning^,  con- 
taining one  acre,  and  that  the  electric  light  plant,  with  wires, 
etc.,  upon  said  real  estate  was  the  property  of  said  firm,  and 
was  managed  by  the  said  Samuel  Atlee  after  the  death  of  the 
said  J.  C.  Atlee,  under  the  firm  name  of  S.  &  J.  C.  Atlee." 

It  is  true,  of  course,  that  for  many  purposes  real  estate 
owned  by  a  partnership  is  treated  as  personalty ;  and  that  the 
title  held  by  a  partnership  is  sui  generis.  It  partakes  of  the 
nature  of  a  tenancy  in  common,  and  also  of  a  joint  tenancy, 
but  in  reality  it  is  neither.  The  legal  title  is  held  in  trust 
for  the  firm  or  the  firm  creditors,  but  the  property  itself  is 
realty  and  a  legal  contract  for  the  sale  thereof  may  be  enforced 
against  proper  parties.  Pameroy's  Equity  Jurisprudence, 
Vol.  3,  2d  Ed.,  Sees.  1401,  1402,  1403. 

Even  as  to  personalty,  if  it  partakes  of  the  nature  of 
real  estate,  specific  performance  may  be  enforced.  See  ^ases 
cited  in  36  Cyc,  page  554. 

III.  Of  course,  specific  performance  is  not  a  remedy  of 
absolute  right,  and  it  will  not  be  granted  when  it  would  be 
inequitable  to  do  so.    But  no  reason  appears  for  not  enforcing 

the  contract  if  it  be  of  sufficient  certainty; 
FORMANCE  *.         aud  therc  is  nothing  to  show  that  it  was  not 

fundamentals  . 

an^eriying         fair  and  equitable.    The  case  stands  on  plain- 
tiff's petition  alone,  and  many  of  the  matters 
relied  upon  by  defendants  are  not  in  the  case. 

There  is  nothing  to  indicate  inadequacy  of  consideration, 


Feb.  1915]    Western  Securities  Co.  v.  Atleb.  659 

or  any  inequality  in  the  deal.  In  the  absence  of  some  such 
showing,  the  other  necessary  things  being  shown,  one  having 
a  contract  for  the  purchase  of  real  estate  is  as  much  entitled 
to  specific  performance  of  the  contract  as  an  action  at  law  to 
recover  damages  for  breach  of  contract.  In  other  words, 
while  the  court  has  some  discretion  in  the  matter,  this  discre- 
tion is  not  absolute  but  a  sound  legal  discretion,  bottomed  on 
the  facts  of  each  particular  case.  New  York  Brokerage  Co.  v. 
Wharton,  143  Iowa  61;  Hennessy  v.  Woolworth,  128  U.  S. 
438,  9  Sup.  Ct.  R.  109. 

IV.  Appellees'  contention  that  an  executory  contract  will 
not  be  specifically  enforced  is,  of  course,  unsound,  as  an 
executed  contract  needs  no  enforcement.    And  there  is  noth- 
4.  sracmc  vmar     ^^  ^^  *^^  proposition  that  plaintiff  cannot 
tender?^use-      recover  because  it  did  not  tender  the  stock 
less  acta.  called  for  in  the  contract  before  commencing 

the  suit.  According  to  the  allegations  of  the  petition,  plaintiff 
was  able,  ready  and  willing  to  perform  and  demanded  of 
defendants  that  they  perform  their  part  of  the  contract,  which 
they  refused  to  do,  and  it  ''tendered  into  court  the  stock 
called  for  by  the  contract."  This  was  a  sufficient  tender,  and 
in  equity  is  regarded  as  the  equivalent  of  a  formal  tender 
before  suit  brought.  Defendants'  refusal  to  x>erform  upon 
demand  sufficiently  excused  the  plaintiff  in  not  tendering  the 
stock  before  suit  was  brought.  Time  was  not  made  the  essence 
of  the  contract,  and  the  conditions  of  the  contract  were  mutual 
and  plaintiff  was  not  required  to  deliver  the  stock  save  upon 
a  transfer  to  it  of  the  property. 

y.  One  of  the  main  points  in  the  case,  as  we  understand 
it,  is.  Was  there  a  sufficiently  definite,  clear  and  certain  con- 
tract between  the  parties  to  justify  a  court  of  equity  in 

decreeing    a   specific    performance    thereof? 

6.  Specific    pbb-     _,  ,,..,,.  .1 

fobmance:         The  general  rule  is  that  to  support  such  a 

certainty  as  to 

subject-mat-       decree  the  contract  must  be  certain,  unambig- 

ter,  ' 

nous  and  free  from  reasonable  doubt.   Oould 
V.  Otmn,  161  Iowa  155;  Kinman  v.  Boits,  147  Iowa  474; 
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Fashier  v.  Feizer,  154  Iowa  147 ;  Boss  v.  Boss,  148  Iowa  729 ; 
Muench  v.  Banudl,  163  Iowa  352. 

Of  course,  a  mere  option  will  not  be  specifically  enforced. 
But  an  option  duly  accepted  may  be  enforced.  Miller  v. 
Cameron,  15  Atl.  842,  1  L.  R.  A.  554 ;  Kerr  v.  Day,  14  Pa. 
St.,  112,  53  Am.  Dec.  526 ;  Sckaeffer  v.  Herman,  85  Aa  94 ; 
Sayward  v.  Houghton,  51  Pac.  853;  Ooodpasier  v.  Porter, 
11  Iowa  161;  O'Brien  v.  Boland,  44  N.  E.  (Mass.)  602;  Beese 
Co.  V.  House,  124  Pac.  442. 

In  Ooodpaster's  case,  supra,  this  court  said:  ^'A  con- 
tract includes  a  concurrence  of  intention  in  two  parties,  one 
of  whom  promises  something  to  the  other,  who  on  his  part 
accepts  such  promise.  Hence  consent  or  acceptance  is  indis- 
pensable to  the  validity  of  every  contract;  for  as  A  cannot, 
by  the  mere  act  of  his  mind,  transfer  to  B  a  right  in  property 
without  a  concurrent  intention  on  his  part  to  accept  it,  neither 
can  A  by  his  promise  confer  a  right  against  himself  until  B 
has,  by  his  acceptance  of  it,  concurred  in  the  intention  of 
acquiring  such  right.  But  if  A  promises  B  to  pay  him  a  sum 
of  money  if  he  will  do  a  particular  act,  and  B  does  the  act, 
the  promise  thereupon  becomes  binding,  although  B  at  the 
time  of  the  promise  does  not  engage  to  do  the  act.  'In  the 
intermediate  time,'  says  Wilde,  J.,  in  Train  v.  OcUd,  5  Pick., 
380,  'the  obligation  of  the  contract  or  promise  is  suspended; 
for  until  the  performance  of  the  conditions  of  the  promise 
there  is  no  consideration,  and  the  promise  is  nudum  pactum; 
but  on  the  performance  of  the  condition  by  the  promisee,  it 
is  clothed  with  a  valid  consideration  which  relates  back  to  the 
promise,  and  it  then  becomes  obligatory. '  While  there  can  be 
no  contract  without  the  consent  of  all  the  parties  to  it,  it  is 
not  necessary  that  their  wills  should  concur  at  the  same 
instant.  Moore  v.  Pierson  et  al.,  6  Iowa  278;  and  see  Attix 
Noyes  dk  Co.  v.  Pelan  A  Anderson,  5  Iowa  336. 

''In  the  case  before  us  there  is  an  express  undertaking 
on  the  part  of  defendants  to  pay  $2,800  for  the  land  at  a 
fixed  time,  if  plaintiff  should  then  elect  to  sell  it.    He  avers 
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that  he  did  elect  to  sell,  tendered  the  deed  and  demanded  the 
contract  price.  Plaintiff  then  performed  the  condition. 
Defendant's  promise  had  not  been  revoked.  By  the  acceptance 
of  the  contract  and  the  election  to  sell,  the  promise  of  defend- 
ants was  clothed  with  a  good  consideration,  which,  in  the 
language  of  the  books,  related  back  to  the  promise  and  became 
obligatory.  See  Cherry  v.  Smith,  3  Hamph.  19;  Mactier  v. 
Frith,  6  Wend.  103." 

An  option  is  a  mere  offer  to  sell;  bnt  such  offer,  when 
accepted  in  a  proper  manner,  constitutes  a  binding  contract, 
enforceable  by  either  party.  Smith  v.  Banngham,  104  Pac.  689, 
28  L.  R.  A.  (N.  S.)  522;  Eopwood  v.  McCmsUmd,  120  Iowa 
218. 

Originally  plaintiff  had  a  mere  option  for  the  purchase 
of  the  property,  but  as  this  was  founded  upon  a  consideration, 
it  could  not  be  withdrawn  by  the  other  party  until  the  expira- 
tion of  the  period  for  which  it  was  granted  or  to  which  it  was 
extended,  and  the  fundamental  questions  in  the  case  are,  Was 
this  option  accepted  f  And,  Did  the  minds  of  the  parties  meet 
upon  the  terms  and  conditicms  of  the  contract? 

The  subject  matter  of  the  contract,  that  is,  the  electric 
light  plant  and  property,  is  described  with  sufBcient  definite- 

ness.    In  the  original  option  it  is  described  as 

a*    CONTBACTS  I 

'  certainty:  "       '*our  electric  light  and  power  plant."    This 

••that   which  ®  ir  r 

Srtato  "^      ^  ^  suflScient  description.    Koch  v.  Streuter, 

75  N.  E.  1049,  2  L.  R.  A.  (N.  S.)  210;  MuU 
V.  Smith,  94  N.  W.  (Mich.)  183;  Koch  v.  Dunkel,  90  Pa.  St 
264. 

Going  now  to  the  other  terms  and  conditions,  it  will  be 

noticed  that  the  time  was  extended  at  least  three  times,  and 

did  not  expire  until  September  15,  1912,  and  the  acceptance 

7.  CONTRACTS-       relied  upon  was  given  on  September  13,  1912. 

n^^'uSfflxU:    The    consideration    for    the    property    was 

t£S?^°'iSlcific    changed  from  $125,000.00  in  cash,  payable  in 

performance.      ingtaUments,  to  $125,000.00  in  preferred  stock 

in  the  American  Power  &  Light  Co.,  and  $31,500  in  the 
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common  stock  of  the  company,  and  the  acceptance  of  the 
option  was  signed  not  only  by  plaintiff,  but  by  S.  &  J.  C. 
Atlee,  and  this  acceptance  specifically  provided  that  the 
electric  light  plant  and  property  should  be  exchanged  for  the 
corporate  stock  mentioned.  There  is  no  doubt,  we  think,  that 
this  stock  was  to  be  delivered  when  the  transfer  was  made 
and  not  in  installments,  as  if  the  purchase  price  had  been  in 
money  under  the  original  option.  After  this  acceptance, 
which  was  agreed  to  by  S.  &  J.  C.  Atlee  on  September  13, 
1912,  nothing  remained  to  be  done  to  complete  the  deal  save 
the  exchange  of  the  stock  for  the  property,  and  no  time  being 
fixed  for  performance,  and  time  not  being  the  essence  of  the 
contract,  either  party  had  a  reasonable  time  in  which  to  per- 
form, and  either  could  have  enforced  the  contract. 

Plaintiff's  letter  of  October  8,  1912,  was  a  confirmation 
of  the  acceptance  and  a  demand  for  performance,  with  a 
request  to  the  Atlees  to  hasten  the  surveys  and  abstract  and 
title  papers,  so  as  to  deliver  the  same  as  soon  as  possible. 
This  request  was  refused  by  S.  &  J.  C.  Atlee,  and  on  Novem- 
ber 29th  of  the  same  year,  Samuel  Atlee  negotiated  a  sale  to 
Stone  &  Webster.  The  acceptance  was,  as  we  think,  certain, 
specific  and  unconditional,  and  the  only  departure  from  the 
original  offer  was  the  substitution  of  stock  for  cash,  and  this 
was  with  the  express  consent  of  the  vendors.  In  other  words, 
these  vendors  were  satisfied  with  the  trust  agreements  and 
other  papers  referred  to  in  the  statement  made  under  date  of 
June  30,  1912. 

From  and  after  the  acceptance  under  date  of  September 
13, 1912,  there  was,  as  we  think,  a  completed  contract  between 
the  parties.  Assuming  that  there  was  a  completed  contract, 
it  is  immaterial,  under  the  issues  as  now  presented,  that  in 
the  letter  of  October  8th  in  which  plaintiff  demanded  per- 
formance thereof,  it  asked  for  a  survey,  abstract  and  title 
papers,  and  asked  that  the  engineers  named  be  permitted  to 
examine  the  property.  If  it  asked  more  than  it  was  entitled 
to  demand,  this  did  not,  in  itself,  destroy  the  contract,  although 
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it  might  have  been  sufficient  ground  for  S.  &  J.  C.  Atlee's 
refusing  compliance  therewith,  had  they  put  their  objection 
upon  this  ground.  But  there  is  nothing  in  the  record  showing 
or  tending  to  show  that  this  was  stated  by  them  as  a  ground 
for  non-compliance  with  the  demand.  The  record  before  us 
shows  that  without  stating  any  grounds  they  refused  to  carry 
out  their  agreement,  and  that  notwithstanding  plaintiff's 
demand  for  the  completion  of  the  contract,  the  Atlees  refused 
to  comply  with  their  agreement  and  sold  the  property  to 
another.  In  this  state  of  the  record,  it  seems  to  us  that  plain- 
tiff has  made  out  a  case  upon  paper,  in  so  far  as  the  matter 
now  under  consideration  is  concerned,  and  that  the  demurrer 
should  not  have  been  sustained  on  this  ground. 

YI.  Appellees  insist  that  as  the  title  to  the  property  stood 

in  the  name  of  the  firm,  and  was  partnership  property,  Samuel 

Atlee,  the  surviving  partner,  had  no  power  to  sell  and  dispose 

8    pabtnebship-    ^^  *^®  ^"^® — ^^  power  in  any  event  to  con- 

pSwer^of':  sale    ^*^*  ^^^  ^^  exchange  of  the  property  for 

proper^':  Corporate  stock;  that  his  only  authority  in 

▼aiidity.  j^jjy  event  was  to  sell  for  cash,  to  close  up 

the  partnership  affairs,  and  pay  its  debts;  that  even  then  it 

should  be  shown  that  there  were  debts  of  the  partnership  to 

pay.    This  contention  raises  the  most  doubtful  proposition  in 

the  case. 

As  already  indicated,  the  nature  of  the  title  to  real  estate 
held  by  a  partnership,  the  deed  running  in  the  partnership 
name,  is  peculiar.  In  some  respects  it  is  like  a  tenancy  in 
common,  and  in  others  it  is  like  a  joint  tenancy,  but  in  reality 
it  is  neither.  The  legal  title  stands  in  the  individuals  named 
as  the  partnership;  in  this  case  in  Samuel  Atlee  and  J.  C. 
Atlee  individually,  but  this  legal  title  was  held  in  trust  for 
the  firm  of  which  they  were  members,  and  the  firm  was,  in  a 
sense,  the  beneficial  owner  thereof. 

''The  clear  current  of  the  American  decisions  supports 
the  rule  that,  in  the  absence  of  any  agreement,  express  or 
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implied,  between  the  partners  to  the  contrary  partnership 
real  estate  retains  its  character  as  realty,  with  all  the  inci- 
dents of  that  species  of  property,  between  the  partners  them- 
selves, and  also  between  a  surviving  partner  and  the  real  and 
personal  representatives  of  a  deceased  partner,  except  that 
each  share  is  impressed  with  a  trust  implied  by  law  in  favor 
of  the  other  partner,  that,  so  far  as  is  necessary,  it  shall  be 
first  applied  to  the  adjustment  of  partnership  obligations,  and 
the  payment  of  any  balance  found  to  be  due  from  the  one 
partner  to  the  other  on  winding  up  the  partnership  affairs. 
To  the  extent  necessary  for  these  purposes,  the  character  of 
the  property  is  in  equity  deemed  to  be  changed  into  person- 
alty. On  the  death  of  either  partner,  where  the  title  is  vested 
in  both,  the  share  of  the  land  standing  in  the  name  of  the 
deceased  partner  descends  as  real  estate  to  his  heirs,  subject 
to  the  equity  of  the  surviving  partner  to  have  it  appropriated 
to  accomplish  the  trust  to  which  it  was  primarily  subjected. 
The  working  out  of  the  mutual  rights  which  grew  out  of  the 
partnership  relation  does  not  seem  to  require  that  the  char- 
acter of  the  property  should  be  changed  until  the  occasion 
arises  for  a  conversion,  and  then  only  to  the  extent  required. 
The  American  rule  commends  itself  for  its  simplicity.  It 
makes  the  legal  title  subservient  in  equity  to  the  original  trust. 
It  disturbs  it  no  further  than  is  necessary  for  this  purpose. 
The  portion  of  the  land  not  required  for  partnership  equities 
retains  its  character  as  realty,  and  it  leaves  the  laws  of  inher- 
itance and  descent  to  their  ordinary  operation."  Darrow  v. 
Calkins,  49  N.  E.  (N.  Y.)  61.  See  also  Paige  v.  Paige,  71 
Iowa  318,  which  announces  the  same  doctrine. 

As  surviving  partner,  it  may  be  assumed  that  Samuel 
Atlee  held  title  to  the  real  estate  in  trust  for  the  creditors, 
the  representatives  of  the  deceased  partner,. and  for  himself, 
although  the  title  was  in  himself  and  J.  C.  Atlee ;  but  except 
as  needed  to  pay  debts  or  to  secure  a  proper  distribution  of 
the  property  between  himself  and  the  representatives  of  his 
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deceased  partner,  he  had  no  aathority  to  sell  the  entire  real 
estate.  And  even  had  he  the  power  of  sale,  it  does  not  follow 
that  he  had  the  right  to  exchange  the  same  for  other  property, 
no  matter  if  that  property  were  of  value ;  for  the  plain  reason 
that  this  would  not  aid  him  in  carrying  out  his  trust  and 
might  prove  very  harmful  to  the  beneficial  owners.  His  only 
authority  as  surviving  partner  to  sell  the  entire  real  estate  was 
because  of  his  trusteeship  as  surviving  partner  to  handle  the 
property  for  the  benefit  of  the  partnership,  to  enable  it  to  wind 
up  its  affairs  and  distribute  the  proceeds.  Brawn  v.  Waison, 
66  Mich.  223,  33  N.  W.  493 ;  Shearer  v.  Shearer,  98  Mass.  107. 

At  most,  the  surviving  partner  takes  the  real  estate  of 
the  firm  only  so  far  as  in  equity  it  has  the  character  of  per* 
sonalty,  and  this  is  so  far  and  so  far  only  as  may  be  necessary 
for  the  payment  of  the  partnership  debts.  Strong  v.  Lord, 
107  m.  25. 

And  the  survivor  being  a  trustee,  a  court  of  equity  may 
authorize  him  to  make  sale  thereof.  Mauck  v.  Mauck,  54 
111.  281. 

If  without  procuring  an  order  of  court  he  assumes  to  act 
on  his  own  motion,  it  must  be  shown  that  he  was  justified  in 
making  the  s&le,  in  order  to  carry  out  his  trust ;  and  the  sale 
should  be  such  as  will  aid  in  the  accomplishment  of  the  pur- 
pose. 

In  Van  Aken  v.  Clark,  82  Iowa  256,  this  court  said: 
''As  already  stated,  the  petition,  fairly  interpreted,  shows 
that  the  firm  of  which  Hill  was  a  member  had  not  been  dis- 
solved at  the  time  of  his  death ;  its  affairs  had  not  been  settled ; 
its  debts  were  unpaid,  and  its  assets  had  not  been  distributed. 
The  real  estate,  which  is  the  chief  subject  of  controversy,  was 
procured  with  partnership  assets  for  the  use  of  the  firm  in 
the  prosecution  of  its  business.  It  was  held  and  used  for  that 
purpose,  and  was  in  all  respects  treated  as  partnership  stock. 
That  such  was  the  intention  of  the  firm  in  procuring  it  is 
shown  in  part  by  the  fact  that  the  title  thereto  was  taken  in 
the  firm  name.    It  is  the  general  rule,  which  has  been  fre- 
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to  LiT^  anj  iiit.»^7»9S  er  net  in  h  viiLe  llie  parCno^hip  eon- 
^iTifii.  TL<^  ^lii=i  of  the  partner  ii  to  sndi  portiOB  of  tlie 
r^f:^  of  the  prcp-^rrj  as  sel^  l<e  found  to  be  doe  bim  upon 
ti^  ti^  b&I&n^e  of  th^  aei^D^mts  of  the  firm  after  tbe  eon- 
Tersion  of  the  assets  and  tbe  U-quidation  of  the  debta^'  In 
W€dling  r.  Burgess,  22  X.  E.  Bep.  -  Ind.)  419,  the  sale  of 
partDership  real  estate  br  a  sornving  partner  to  pay  debts 
of  the  firm  was  sustained.  The  groond  of  tbe  deeinon  seems 
to  be  that  the  realty  of  a  partnership  most  be  treated  as  per- 
sonalty so  long  as  it  is  required  for  the  payment  of  partner- 
ship debts.  That  doctrine  was  ^proved  in  Leaf*9  Appeal^ 
105  Pa.  St.  505.  See  also  Lang*s  Heirt  v.  Waring,  G9  Am. 
Dec.  5«3 ;  Huston  v.  NeU,  41  Ind.  504.  When  a  partnership 
is  diMMolved  by  the  death  of  a  member  the  sorvivor  at  once 
)mu)m<m  invested  with  the  exclusive  ri^t  to  the  possession  and 
control  of  the  personal  property  of  the  firm.   £f^arr  v.  Case,  59 
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Iowa  491 ;  Parsons,  Part.  440 ;  1  Lindley,  Part.,  star  p.  342, 
note  1.  He  has  that  right  for  the  purpose  of  settling  and 
closing  the  partnership  business.  It  may  be  as  important 
that  he  have  possession  of  the  real  property  of  the  firm  also, 
and  the  right  to  use  it  for  the  same  purpose ;  and  we  do  not 
think  that  heirs  of  the  deceased  partner  should  be  permitted 
to  interfere  with  such  possession  and  use  where  such  inter- 
ference would  not  be  authorized  in  the  case  of  i)er8onal  prop- 
erty. In  other  words,  the  surviving  partner  is  entitled  to  the 
possession  of,  and  to  control  and  use,  both  the  real  and  per- 
sonal property  of  the  firm  so  long  as  it  is  required  to  settle 
and  close  its  business;  and  until  the  business  is  closed  the 
realty  will  be  treated  in  equity  as  personal  property.  In 
this  case,  if  the  averments  of  the  petition  be  true,  the  business 
of  the  Iowa  City  Bank  was  unsettled  when  Hill  died,  and  it 
was  unsettled  when  the  proceedings  in  controversy  were  insti- 
tuted and  carried  on.  The  defendants,  as  surviving  partners, 
were  entitled  to  the  possession  of  the  property  in  controversy. 
Application  was  made  to  the  court  having  jurisdiction  of  such 
matters  for  such  relief  as  would  authorize  the  settlement  of 
the  estate  of  Hill,  and  to  accomplish  that  end  it  was  necessary 
to  settle  the  partnership  matters  in  which  the  estate  was 
interested." 

But  the  right  of  the  survivor  is  a  qualified  one,  and  as 
a  rule  he  cannot  assume  any  new  obligations  or  dispose  of 
the  property  save  in  execution  of  his  trust.  It  seems  to  follow 
from  these  fundamental  principles  that  a  surviving  partner 
cannot,  without  express  authority,  sell  the  real  estate  of  his 
firm  except  to  wind  up  the  affairs  of  the  partnership;  and 
that  by  necessary  implication  he  cannot  exchange  it  for  other 
property  which  could  not  be  used  for  the  liquidation  of  the 
firm  indebtedness.  Surely  he  should  not  be  permitted  to  take 
corporate  stock  in  a  new  venture  and  thus  subject  the  repre- 
sentatives of  the  deceased  partner  to  the  hazards  of  such  a 
business.    This  is  not  the  usual  or  ordinary  method  of  set- 
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tlixig  up  the  affairs  of  a  partnersliip,  and  we  think  it  was  un- 
authorized in  this  ease. 

An  agent  has  no  power  to  sell  the  properly  of  his  prin- 
cipal except  for  cash.  WUkin  v.  Voss,  120  Iowa  500 ;  Ormsby 
V.  Graham,  123  Iowa  202. 

And  if  this  be  the  rule  as  to  agents,  it  certainly  should 
be  applied  to  surviving  partners,  who  have  no  authority  to 
dispose  of  partnership  property  except  for  the  purpose  of 
closing  up  the  business  and  paying  the  debts  of  the  firm.  See 
in  support  of  this  view :  Milner  v.  Cooper,  65  Iowa  190 ;  Van 
Staden  v.  Kline,  64  Iowa  180 ;  Niemann  v.  Niemann,  43  L.  B. 
CIl  Div.  198 ;  Hewitt  v.  Rankin,  41  Iowa  35 ;  Dunlap  v.  Limes 
49  Iowa  177. 

We  reach  the  conclusion  that  under  Hie  facts  disclosed, 
Samuel  Atlee  had  no  authority  to  dispose  of  the  property,  as 
surviving  partner,  and  no  authority  to  take  corporate  stock 
in  exchange  therefor,  even  if  he  had  power  as  a  surviving 
partner  to  sell  the  real  estate  to  close  up  the  affairs  of  the 
partnership.  Plaintiff  had  notice  that  it  was  partnership 
property,  and  was  bound  to  know  the  authority  of  Samuel 
Atlee.  On  this  ground  the  demurrer  was  properly  sustained. 
— Affirmed. 

Ladd,  Evans  and  Preston,  JJ.,  concur. 


Caeounb  Schultz,  Appellant,  v.  Q.  E.  Stringer  et  al.. 

Appellees. 

ADVEB8E  P0SSE8SI0H:     Oolor  of  TiU»— Facts  Hot  Oonstltatiiif. 

1    ' '  Color  of  title "  to  an  alley  is  not  derived  under  a  deed  to  eer- 
tain  lots  adjoiiiing  said  alley,  under  certain  detailed  facta. 

PRINCIPLE  APPLIED:  A  block  consisted  of  eight  lots  which 
were  numbered  by  commencing  at  the  northeast  comer.  Plain- 
tiff's deed  contained  no  mention  of  an  alley,  and  carried  the 
west  half  of  the  block,  to  wit,  lots  3,  4,  5  and  6,  lots  5  and  6 
being  south  of  lots  4  and  3.  Seventeen  years  later,  plaintiff 
conveyed  lots  5  and  6,  describing  them  by  the  oficial  plat  lot  and 
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bloek  nnmberfly  no  alley  being  mentioned.  The  plat  showed  the 
lots  to  be  66x132  feet,  and  plaintiif  knew  this  when  she  bought. 
In  early  days,  the  entire  block  and  some  of  the  streets  and 
alleys  were  fenced  because  then  not  needed.  There  are  no  fences 
now  except  that  plaintiff  has  kept  a  gate  across  the  alley  on  her 
west  and  east  line.  Sometimes  both  gates  were  open  and  some- 
times the  gate  to  the  east  was  locked.  The  extent  of  the  use 
of  the  alley  was  in  dispute.  The  alley  remained  unimproved. 
Plaintiff  claimed  this  alley  was  laid  out  by  herself  for  her  own 
private  use.  For  several  years,  the  town  authorities  have  claimed 
a  public  alley  at  the  point  in  question.  At  one  time,  plaintiff's 
husband  was  compelled  to  desist  from  digging  in  the  alley  with- 
out leaving  it  level.  Plaintiff  planted  a  row  of  trees  on  her 
south  line  just  20  feet  north  of  the  north  line  of  lots  5  knd  6, 
sold  as  aforesaid.  The  certificate  to  the  of&cial  plat  stated  that 
the  alleys  were  20  feet  wide.  There  were  open  alleys  on  both 
sides  of  the  streets  in  adjoining  blocks.  Plaintiff  knew  people 
complained  because  the  alley  in  question  was  not  opened  up. 
The  plat  showed  an  alley  through  the  center  of  the  block,  but 
without  the  word  ''alley"  thereon.  Held  not  to  constitute  color 
of  title. 

ABVEBSB  POSSESSION:     Dedication— Streets  and  Alleys— 71at8» 

2  Becognltion  of— EstoppeL  It  is  suggested  that  the  purchase  of 
lots  by  plaintiff  by  the  official  plat  lot  and  block  numbers  and  a 
sale  of  part  of  the  lots  by  the  same  lot  and  block  numbers  is  such 
a  recognition  by  plaintiff  of  the  plat  and  of  the  streets  and 
alleys  bounding  the  lots  as  to  work  an  estoppel  to  question  the 
legality  of  the  plat,  in  an  action  to  quiet  title  in  plaintiff  to  an 
alley  adjoining  the  lots. 

PLEADINO:       Special     Defensea— Estoppel— Abandonment — ^PaUie 

3  AUeya.  Any  defense  which  admits  the  facts  of  the  adverse 
pleading,  but  by  some  other  matter  seeks  to  avoid  their  legal 
effect,  must  be  specially  pleaded. 

PBINCIPLE  APPLIED:  Plaintiff,  in  an  action  to  quiet  title, 
to  land  claimed  by  defendant  to  be  a  public  alley,  claimed  that  the 
defendant  had  abandoned  the  alley  and  by  certain  matters  and 
things  was  now  estopped  to  assert  the  existence  of  such  alley. 
Held,  such  abandonment  and  estoppel  must  be  specially  pleaded. 

ABVEBSE  POSSESSION:    Municipal  Oorporations— ApplicablUty  of 

4  Doctrine.  ''Adverse  possession"  does  not  apply  to  municipal 
corporations,  and  the  statute  of  limitation  will  not  run  in  sueh 
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mnOIPAZi  OQBPOBLlTIOini:  VuhUc  AllefB— Bttoppd^^lMii. 
5  4oinMllt— Vod-Umt.  Estoppel  and  abandonment^  if  pleaded  in 
inataat  eaae,  would  haye  been  nnavaUing,  beevue  the  record 
•bowed  affirmativelj  that  the  alley  in  qnestion  had  never  been 
improved  and,  therefore^  no  estoppel  eoold  exist;  and  as  for 
abandonment,  the  town  demanded  the  opening  of  the  aUey  when 
it  was  needed. 

Appeal  from  Hardin  District  Court. — ^Hon.  R.  H.  WraoHT, 

Judge. 

Wednesday,  Febbuaby  10,  1915. 

Action  to  quiet  title  and  for  an  injunction  against  the 
defendants,  Stringer  and  Robbins,  who  are  the  mayor  and  city 
marshal  of  the  town  of  Alden,  to  enjoin  them  from  removing 
an  obstmction  by  plaintiff  in  an  alleged  alley.  The  trial 
court  dismissed  plaintiff's  petition  and  dissolved  a  temporary 
injunction  theretofore  issued.  The  plaintiff  appeals. — Af- 
firmed. 

B.  F.  Schultz  and  Lundy,  Wood  dk  BaskervUle^  for  ap- 
pellant. 

D.  C.  Chase  and  Williams  dk  Huff,  for  appellees. 

Pbeston,  J. — ^Plaintiff  in  her  petition  alleges  that  she 
is  the  owner  in  fee  simple  of  real  estate  included  within  metes 
and  bounds  described  as  follows:  Beginning  at  the  north 
comer  of  Lot  Five  (5),  Block  Fifteen  (15)  of  the  Original 
Town  Plat  of  the  town  of  Alden  in  the  County  of  Hardin, 
State  of  Iowa,  running  thence  in  a  southeasterly  direction 
along  the  northeast  end  of  Lots  Five  (5)  and  Six  (6)  of  said 
Block  Fifteen  (15)  to  the  east  comer  of  said  Lot  Six  (6), 
running  thence  at  right  angles  to  the  line  last  described  in  a 
northeasterly  direction  one  hundred  fifty-two  (152)  feet,  run- 
ning thence  northwesterly  parallel  with  the  northeasterly  line 
of  said  Lots  Five  (5)  and  Six  (6)  as  aforesaid  one  hundred 
thirty-two  (132)  feet,  running  thence  southwesterly  to  place 
of  beginning;  that  she  has  been  in  open,  notorious,  exclusive 
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and  adverse  possession  of  said  property  for  more  than  twenty- 
eight  years  under  claim  of  right  and  color  of  title  under  and 
by  virtue  of  a  warranty  deed  to  her,  and  that  her  grantors 
were  in  adverse  possession  for  more  than  thirty  years  prior 
to  the  time  of  the  accruing  of  the  rights  of  plaintiff;  that 
defendants  claim  some  right,  title  or  interest  in  or  to  the 
property,  the  exact  nature  and  extent  of  which  is  unknown 
to  her,  but  alleges  that  she  believes  that,  among  other  claims, 
defendants  claim  the  right  to  tear  down  a  certain  fence  ex- 
tending along  the  northwesterly  and  southeasterly  sides  of 
the  said  property  and  to  oi>en  up  a  right  of  way  across  the 
property;  that  defendants  have  threatened  to  tear  down  the 
fences,  but  she  alleges  that  defendants  have  no  right,  title  or 
interest  in  or  to  the  property,  and  that  any  claims  they  may 
have  are  without  foundation.  She  prays  that  she  have  decree 
quieting  title  in  her  to  the  property  as  against  all  defendants ; 
that  her  title  be  established  as  title  in  fee  simple,  and  that 
defendants  be  enjoined  from  interfering  with  the  property 
described  within  the  metes  and  bounds. 

The  answer  denies  all  allegations  not  admitted  and  al- 
leges that  defendant  Stringer  is  the  mayor  of  the  incorporated 
town  of  Alden  and  Bobbins  is  the  marshal  thereof,  and  that 
at  the  times  complained  of  in  the  petition  defendants  were 
acting  as  such;  that  at  the  times  complained  of  in  the  peti- 
tion, and  for  a  short  time  prior  thereto,  plaintiff  obstructed  a 
public  alley  between  Lots  Five  and  Six  and  Lots  Three  and 
Four  in  Block  Fifteen,  Original  Town  of  Alden,  Hardin 
County;  that  said  alley  is  about  twenty  feet  wide  and  runs 
the  entire  length  of  said  Block  Fifteen ;  that  defendants  were 
removing  the  obstructions  in  the  alley,  which  obstructions 
were  wrongfully  and  unlawfully  placed  there  by  the  plaintiff 
and  her  agent,  and  defendants  allege  that  they  had  good  right 
and  lawful  authority  to  remove  the  said  obstructions. 

The  lots  in  question  do  not  run  exactly  north  and  south, 
but  nearly  so.     Lots  Three  and  Four  are  the  property  of 
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plaintifl  and  are  north  of  Lota  Five  and  Six.    The  west  side 

of  Lots  Four  and  Five  are  on  Main  Street, 

1.    ADVBKSB  P08-  _  .    ,  -  _  ,«,,«. 

SBB8KON :  color   which  runs  north  and  south.     The  alley  in 

of  title:  facta  ,         ,. 

^t  eonatttut-     dispute  IS  between  the  north  and  south  half 

of  this  block,  the  block  consisting  of  eight 
lots.  Plaintiff  obtained  her  title  by  warranty  deed  in  1884, 
and  the  property  is  therein  described  as  Lots  numbered  Three, 
Four,  Five  and  Six  in  Block  Fifteen,  all  in  Original  Tomh  of 
Alden,  Hardin  County,  Iowa.  In  1901,  plaintiff  and  her  bus 
band,  by  warranty  deed,  conveyed  a  part  of  the  property  to 
Birdsall,  and  described  in  the  deed  as  Lots  Five  and  Six  in 
Block  Fifteen  in  the  Original  Town  of  Alden.  No  mention 
is  made  of  the  alley  in  the  deed  to  plaintiff  or  in  the  deed  by 
which  she  conveyed  Lots  Five  and  Six.  The  plat  shows  that 
the  lots  are  sixty-six  feet  wide  and  one  hundred  thirty-two 
feet  deep.  In  the  description  of  the  lots,  in  the  petition  by 
metes  and  bounds,  plaintiff  has  included  the  twenty-foot  alley 
at  the  south  end  of  her  Lots  Three  and  Four,  claiming  that 
her  two  lots  are  one  hundred  thirty-two  feet  east  and  west 
and  one  hundred  fifty-two  feet  north  and  south.  In  the  peti- 
tion, the  plaintiff  has  avoided  referring  to  the  alley  and  to 
the  fact  that  the  defendants  are  ofScers. 

In  an  early  day  the  entire  block  was  fenced,  including 
the  streets,  or  some  of  them,  and  the  alleys,  witnesses  testi- 
i^ying  that  at  that  time  they  were  not  needed.  In  recent  years, 
there  are  no  fences  around  plaintiff's  Lots  Three  and  Four, 
except  that  at  the  west  end  of  the  alley  she  has  maintained  a 
gate,  or  bars,  and  the  gate  across  the  alley  half  way  between 
the  west  and  east  end,  that  is,  at  the  east  line  of  her  lots. 
There  are  no  improvements  upon  the  alley  south  of  plaintiff's 
lots  and  it  has  been  sown  to  grass,  although  at  one  time  it 
seems  there  were  some  apple  trees  in  the  alley,  as  we  under- 
stand the  record,  which  had  been  removed. 

There  is  a  conflict  in  the  testimony  as  to  the  use  of  the 
alley  by  other  parties,  some  of  the  witnesses  for  defendant 
testifying  that  it  was  used  by  a  number  of  people  whenever 
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they  chose  to  go  through ;  one  witness  puts  it  that  it  was  so 
used  for  eighteen  years  or  more  to  his  knowledge.  The  gate 
at  the  east  was  kept  locked  part  of  the  time,  and  part  of  the 
time  they  were  all  open.  Plaintiff's  witnesses  deny  such  gen- 
eral use  and  say  that  it  was  only  used  by  some  of  the  neigh- 
bors, and  then  by  plaintiff's  permission. 

Plaintiff  did  not  herself  testify  as  a  witness,  but  her  son, 
who  negotiated  the  purchase  of  the  property  as  her  agent, 
testified,  as  did  also  her  brother,  her  brother-in-law  and  her 
husband.  The  husband  testifies  that  he  and  his  wife  bought 
the  property  together  and  the  title  was  placed  in  her  name  for 
convenience.  The  town  had  been  claiming  for  several  years 
that  there  was  an  alley  at  the  point  in  question,  and  about 
ten  or  twelve  years  before  the  suit  was  brought,  the  plaintiff's 
husband  was  digging  in  the  alley  for  dirt  to  make  a  fill  near 
plaintiff's  house  and  was  stopped  by  the  city  marshal,  and 
the  husband  then  went  before  the  city  council  and  obtained 
permission  to  remove  the  dirt  on  condition  that  he  would 
leave  the  alley  way  level  so  it  could  be  used.  Plaintiff's  son, 
who  is  a  lawyer  and  who  lives  at  Minneapolis,  Minn.,  states 
that  the  ground  is  claimed  by  his  mother  by  reason  of  long 
possession  undisturbed,  by  reason  of  having  made  valuable 
improvements,  and  no  authority  over  the  street  or  alley  has 
been  exercised  by  anyone  else,  and  this  is  substantially  the 
claim  of  plaintiff's  husband.  The  plaintiff's  husband  testifies : 

*'When  I  bought  this  land  I  knew  that  it  was  not  farm 
land  but  was  a  part  of  the  town  plat  of  Alden.  I  knew  how 
long  and  how  wide  the  lots  were.  I  don't  want  to  swear  that 
I  didn't  know  that  there  was  an  alley  south  of  my  property. 
What  I  say  is  that  I  didn't  think  anything  about  it.  I  left 
a  twenty-foot  space  on  the  end  of  my  lots  because  I  wanted 
a  driveway.  I  planted  trees  on  the  south  end  of  Lots  Three 
and  Pour  twenty  feet  from  the  north  end  of  the  Birdsall  lot 
line.  I  planted  them  dear  along  the  south  end  of  my  lots 
in  a  straight  line.    My  bam  is  two  or  three  feet  from  the  lot 
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line,  and  the  doors  open  into  this  driveway.  I  planted  the 
trees  just  twenty  feet  from  the  Birdsall  lot  line  so  that  they 
would  look  nice.  An  eighteen-foot  driveway  wouldn't  look 
good  at  all.  I  wanted  it  just  twenty  feet»  and  no  more. 
Twenty  feet  is  just  the  width  of  the  alleys  in  the  town  of 
Alden.  I  knew  the  length  of  my  lots,  and  we  took  a  tape  line 
and  measured  twenty  feet  for  an  alley  from  my  lot  line.  I 
knew  that  the  town  claimed  the  alley.  There  are  open  alleys 
on  both  sides  of  the  streets  in  the  adjoining  blocks.  There 
are  open  streets  on  all  sides  of  this  property.  I  knew  that 
people  complained  because  this  alley  was  not  open.  I  don't 
know  whether  or  not  I  told  Stringer  that  I  had  an  object  in 
keeping  up  the  bars  at  least  once  a  month,  I  might  have  said 
so.  I  used  to  use  the  alley  on  the  east  end.  I  have  often 
driven  out  that  way.  I  don't  make  any  claim  to  that.  The 
east  end  of  the  alley  on  Washington  Street  was  always  open 
so  that  I  could  drive  right  in.  There  were  persons  who  were 
going  through  this  traveled  track  through  the  alley  without 
asking  my  permission.  They  had  been  doing  this  for  some 
years." 

Witness  Stringer  testifies  that  Mr.  Schultz  did  say  to 
him  that  he  had  an  object  in  keeping  up  the  bars  once  a  month. 

There  are  other  circumstances  shown  in  the  record,  some 
of  which  may  be  referred  to  later,  but  we  think  enough  has 
been  set  out  to  show  that  plaintiff  has  no  color  of  title  under 
the  deeds  before  referred  to. 

There  is  some  claim  by  appellant  that  the  original  plat 
of  the  town,  made  about  1855,  is  defective,  in  that  the  only 
reference  to  alleys  therein  is  the  following  in  the  certificate 
attached  to  the  plat: 

''I  do  hereby  certify  that  the  above  plat  of  the  town  as 
made  by  me  is  correct,  the  lots  being  sixty-six  feet  wide  and 
one  hundred  thirty-two  feet  deep,  and  a  stake  at  each  comer, 
and  streets  sixty-six  feet  wide  and  alleys  twenty  feet  wide." 

The  plat  itself  shows  an  alley  between  the  north  half  and 
the  south  half  of  Block  Fifteen.    It  is  said  in  argument  by 
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appellant  that  the  plat  accompanying  the  said  certificate 
2.  advebsh  P08-     filiows  a  numbering  of  lots  and  the  naming  of 
Stioi?r  streets    Streets,  but  there  is  no  suggestion  anywhere 
r^gnition'       that  any  portion  of  said  plat  is  intended  to 
0  :  es  oppeL      jm^j.^  an  alley,  and  that  the  word  alley  does 
not  appear  upon  the  plat,  and  that  the  record  does  not  show 
an  acceptance.    But  it  occurs  to  us,  without  determining  the 
point  suggested,  that  the  purchase  of  the  lots  by  plaintiJC  and 
the  sale  of  a  part  of  them  is  a  recognition  of  the  plat,  and 
also  of  the  streets  and  alleys  by  which  these  lots  were  bounded 
and  intersected,  and  that  appellant  ought  not  to  now  ques- 
tion the  legality  of  the  plat.    Taraldson  v.  Lime  Springs,  92 
Iowa  187,  190 ;  McClenehan  v.  Jemp,  144  Iowa  352. 

Other  questions  are  argued  which  it  seems  to  us  are  not 
in  the  case;  for  instance,  the  question  of  estoppel  and  aban- 
donment by  the  city.    These  questions  are  not  pleaded,  and 
8    plkadino*         ®^®^  ^^  *^®y  were,  the  evidence  is  not  suffi- 
iens^\  ^"top-    c^®^*  ^  sustain  such  claims.    Counsel  for  ap- 
miiit**^Sbiki"     pellant  seem  to  think  that  the  defendants  are 
a"ey"-  required  to  allege  and  prove  these  things. 

But  plaintiff  has  brought  suit  to  quiet  title,  claiming  to  own 
the  property,  that  is,  the  alley,  by  adverse  possession,  under 
color  of  title  and  claim  of  right.  We  have  already  suggested 
that  plaintiff  has  no  color  of  title,  and  we  are  unable  to  see 
that  she  has  established  any  claim  of  right.  The  only  thing 
she  has  done  has  been  to  fence  up  by  gates  and  bars  this 
alley.  This  is  not  sufficient.  Ooulding  v,  Shonquist,  159  Iowa 
647. 

Furthermore,  by  our  later  cases,  the  doctrine  of  adverse 
possession  does  not  apply  in  this  state  to  municipalities  or 
other  bodies  exercising  governmental  functions,  and  the  stat- 
^    *  —      ^-      ute  of  limitations  will  not  run  in  such  a  case. 

4.    AOTBBSB  P08- 

SSpS^co™""  McClenehcm  v.  Jesup,  144  Iowa  352;  Quinn 
SuSbuftV  ot  V-  Baage,  138  Iowa  426 ;  Burroughs  v.  Cherc 
Soctrine.  j,^^^  jg^  j^^^  ^39 ;  Yorhes  V.  AckUy,  127  Iowa 

658;  Johnson  v.  Shenandoah,  153  Iowa  493;  Weikamp  v. 
Jwngers,  150  Iowa  292. 
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It  is  said  by  appellant  that  the  defendant  town  is  not  a 
party  to  the  suit.  That  is  true,  but  the  defendants  are  officers 
of  the  town  and  were  acting  in  that  capacity  when  they  re- 
moved the  gates  and  bars  of  which  appellant  complains,  and 
they  were  acting  by  direction  of  the  city  council  and  the 
county  attorney  had  also  notified  the  plaintiff  to  remove  the 
obstructions  before  they  were  removed. 
6.  Municipal  -^  before  Stated,  there  are  no  improve- 

puwic^aiie^ysV    Dients  upon  the  twenty  feet  in  question,  so 
abamioDment :    ^hat  the  doctrine  of  estoppel  as  applied  to  a 

case  of  this  character  does  not  apply.    John- 
son V,  Shencmdoah,  supra. 

In  McClenehan  v.  Jesup,  supra,  it  was  held  that  the  ac- 
ceptance of  the  dedication  of  the  town  plat  is  evidenced  by 
the  building  of  a  town  thereon  and  the  use  of  its  streets  and 
alleys  by  the  public  to  the  extent  of  its  requirements,  and 
the  court  said: 

'  *  This  is  not  to  say  that  the  public  may  not  be  estopped 
by  notorious  and  long  continued  abandonment  or  by  acts  in- 
consistent with  such  assertion,  to  insist  upon  the  existence  of 
a  given  street  or  alley ;  but  to  create  such  estoppel  something 
more  must  be  shown  than  a  failure  to  demand  the  opening  of 
the  public  way  before  the  growth  or  expansion  of  the  town  has 
made  such  demand  reasonably  necessary.'* 

It  was  also  said  in  that  case : 

**In  the  smaller  and  less  fortunate  towns,  where  the  rate 
of  growth  is  quite  slow,  it  might  be  many  years  before  the 
public  convenience  would  necessitate  the  improvement  of 
every  street  and  alley  to  its  full  extent,  and,  if  meanwhile 
a  lot  owner  has  extended  his  fence  to  include  a  platted  public 
way  for  which  there  was  at  the  time  no  immediate  need,  the 
possession  thus  taken,  in  the  absence  of  other  circumstances, 
is  in  no  sense  adverse  to  the  public,  and  acquiescence  in  such 
use  by  the  public  or  municipality  until  the  time  arrives  when 
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in  the  opinion  of  the  proper  authorities  the  way  should  be 
opened  up  will  not  work  an  estoppel  in  favor  of  the  lot 
owner." 

In  the  instant  case  there  is  testimony  of  witnesses  that 
at  the  time  plaintiff  purchased  this  property  the  alleys,  and 
even  some  of  the  streets,  were  not  needed,  but,  as  the  town 
grew  in  that  direction  and  the  vacant  lots  were  filled  up,  there 
was  a  necessity  for  opening  up  the  streets  and  alleys  for  the 
convenience  of  the  public.  Nonuser  is  not  enough  to  consti- 
tute an  abandonment  unless  coupled  with  affirmative  evidence 
of  an  intention  to  abandon.  McCarl  v.  Clarke  County,  167 
Iowa  14. 

The  plaintiflf  has  not  established  her  right  to  have  her 
title  quieted  to  this  twenty-foot  strip,  nor  has  she  shown  her- 
self entitled  to  an  injunction  to  prevent  the  officers  from  re- 
moving the  obstructions  in  the  alley.  Such  was  the  holding 
of  the  district  court,  and  the  judgment  and  decree  are — 
Affirmed. 

Deemeb,  C.  J.,  Evans,  Weaver  and  Ladd,  JJ.,  concur. 


In  the  Matter  of  the  Estate  of  J.  J.  Tolerton^  Deceased. 

DEXSDS:  Extent  of  Interest  Conveyed — ^How  Determined — ^Bevocabil- 
1,4  Ity — ^WUls.  Whether  a  grantor's  deed  irrevocably  carried  all 
his  interest  in  real  estate,  or  whether  he  intended  the  deed  to  be 
merely  testamentary  and  therefore  revocable,  must  be  determ- 
ined from  the  terms  of  the  deed.  On  such  question  the  fact  that 
the  grantor,  long  after  the  execution  and  delivery  of  the  deed, 
made  a  will,  attempting  therein  to  dispose  of  the  land  conveyed 
in  the  deed,  is  whoUy  immaterial  and  without  bearing.  (Sec. 
2914,  Code.) 

DEEDS:      BevocabiUty — ^How   Determined — ^Unexpressed   Intention. 
2    The  right  of  a  grantor  to  revoke  a  deed  to  land  may  be  shown 
by  language  therein  retaining  an  interest  in  the  land,  other  than 
the  mere  use  or  enjoyment.    But  a  secret  or  unexpressed  inten- 
tion on  the  part  of  grantor  to  reserve  the  right  to  revoke  is 
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nnavafliiig.     The  intention  to  reeenre  tlie  right  of  revoeaUon 
miut  affirmatively  appear  from  the  instrument  itself. 

DEEDS:    Absolnte?  (or)  Teatameiitafy?— Ahsolnte?  (or)  BorocaUo? 
3    — ^Vested  Title— Wi]]&    A  deed  execated,  delivered  and  aeeepted, 
vesting  instant  title  in  grantee,  with  no  reservation  of  right  in 
grantor  except  an  income,  is  b^ond  grantor's  recall. 

PBINCIPLE  APPLIED:  A.  The  grantor  in  instant  deed, 
at  the  time  of  the  execution,  had  two  daughters.  The  material 
outline  of  the  deed  is  as  follows: 

1.  A  recital  of  (a)  the  grantor's  ownership  of  real  and  per- 
sonal property,  (b)  the  care  it  required,  (c)  his  age  and  healthy 
(d)  his  desire  to  be  free  from  the  burden  of  such  care,  (e)  his 
desire  to  make  provision  for  the  disposition  of  his  estate, 
and  (f)  the  receipt  of  "one  dollar  and  other  good  and  valuable 
considerations. ' ' 

2.  The  habendum:  *'Do  hereby  sell,  assign,  transfer,  and  con- 
vey unto  .  .  .  Trust  Co.  .  .  .  trustee  and  its  successors 
in  trust  ...  in  trust,  however,  for  the  x>ersons  and  pur- 
poses hereinafter  named  and  appointed  and  with  the  powers 
and  duties  hereinafter  enumerated  and  none  other."  The  trustee 
at  once  accepted  the  trust. 

3.  The  property  conveyed  or  granted  ($100,000  in  value)  con- 
sisted of  all  the  real  estate  and  personal  property  of  grantor 
"except  only  my  personal  apparel  and  household  effects." 

4.  The  trustee  was  '  *  to  have  and  to  hold ' '  the  property  ' '  from 
the  execution  of  the  deed  until  the  appointment  and  qualification 
of  an  executor  or  administrator  of  the  estate  of  grantor"  and  no 
longer. 

5.  Most  ample  and  sweeping  powers  were  granted  to  the 
trustee  in  the  management  of  the  property. 

6.  Grantor  reserved  a  reasonable  (but  unnamed)  amount  out 
of  the  net  income  for  his  personal  needs  "and  current  religious 
contributions,"  the  balance  to  be  reinvested. 

7.  Contained  this  clause:  "Art.  4.  At  and  after  my  death 
said  trust  property  shall  vest  in  and  become  the  absolute  prop- 
erty of  my  legal  heirs  then  surviving  as  provided  by  the  laws  of 
inheritance  of  the  state  of  Iowa." 

8.  Bond  exacted  of  trustee  "for  the  use  and  benefit  of  this 
grantor  and  the  ccstuis  que  trustent  under  this  instrument." 

9.  Books  of  account  exacted  of  trustee.  The  "grantor  or 
either  of  his  childron"  could  always  demand  (a)  an  inspection 
of  the  books  of  the  trustee  and  (b)  receive  statement  of  the 
condition  of  the  trust  estate. 

10.  Contained  this  clause:     "Art.  7.     It  shall  be  the  duty 
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of  the  trufltee  to  maintain  .  .  .  and  enhanee  to  the  best  ad- 
vantage .  .  .  the  trust  estate  and  remainder  in  fee  hereby 
created. '' 

11.  A  vaeaney  in  the  trusteeship  "shall  be  filled  by  myself 
(grantor)  and  my  two  daughters"  (naming  them). 

12.  An  existing  "power  of  attorney"  from  grantor  to  the 
same  company  chosen  as  trustee  was  revoked. 

B.  Ten  months  after  the  execution^  delivery  and  acceptance 
of  the  ' '  deed, '  *  grantor  made  a  will,  disposing  of  the  same  prop- 
erty covered  by  the  "deed."  In  this  will  he  refers  to  having 
executed  a  conveyance  to  said  trustee  of  all  his  property  "for 
the  purpose  of  relieving  myself  from  the  care  thereof  and  I  now 
hereby  revoke  and  annul  said  trust,*' 

Held,  the  title  (a)  vested  instanter  under  the  deed  in  the 
trustee,  (b)  remained  so  vested  until  after  the  death  of  grantor 
and  (c)  then  passed  absolutely  under  the  deed  to  grantor's  heirs 
at  that  time,  and  that  the  two  daughters  had  a  valid,  subsisting, 
beneficial  interest  in  the  property  from  the  delivery  of  the  deed. 

Appeal  from  Black  Hawk  District  Court. — Hon.  Franklin 

C.  Platt,  Judge. 

Wednesday,  Februaby  10,  1915. 

Application  for  the  construction  of  a  trust  conveyance. 
The  two  daughters,  who  are  the  only  heirs  of  the  grantor  in 
such  conveyance,  claim  that  the  writing  operated  to  vest  his 
estate  in  them.  One  of  the  legatees,  Cornell  College,  of  Mt. 
Vernon,  claims  that  it  did  not,  but  says  that  his  estate  should 
be  distributed  as  provided  by  his  will.  The  trial  court  found 
in  favor  of  the  heirs,  holding  that  the  property  passed  to 
them  under  the  deed  of  trust.    The  college  appeals. — Affirmed. 

E.  B.  Soper,  W.  H.  Memer,  and  E.  A.  &  W.  H.  Morling, 
for  appellant. 

Howe  cfe  Lyon  and  J.  B,  Newman,  for  appellees. 

Pbeston,  J. — ^Deceased,  J.  J.  Tolerton,  was  a  widower. 
On  May  24,  1911,  he  executed  the  trust  deed  in  question, 
which  will  be  set  out  later.  On  March  27,  1912,  he  executed 
his  will.    He  died  June  8,  1912.    The  trust  was  accepted  in 
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writing  by  the  trustee  May  29,  1911.  The  estate  eonsisted  of 
real  estate  and  personal  property  of  the  value  of  about  $100,- 
000.00,  a  part  of  which  is  in  Black  Hawk  County,  Iowa,  and 
the  remainder  in  South  Dakota.  The  trust  conveyance  was 
filed  for  record,  and  recorded  soon  after  the  execution  of  the 
deed,  in  the  counties  in  this  state  and  South  Dakota  where 
the  real  estate  was  situated.  The  trustee  qualified  and  entered 
into  the  possession  of  all  the  property  covered  by  the  trust 
instrument,  and  upon  the  discharge  of  its  duties  as  trustee, 
and  so  continued  until  the  death  of  the  grantor,  when  it  turned 
over  and  delivered  the  property  to  the  administrators  of  his 
estate.  The  daughters  petitioned  for  letters  of  administration, 
and  such  letters  were  issued  to  their  husbands,  who  at  once 
qualified  and  entered  upon  the  discharge  of  their  duties.  The 
will  was  filed  for  probate,  and  the  daughters  and  the  admin- 
istrators filed  objections  thereto  on  the  ground  of  mental 
incapacity  of  deceased  to  make  a  wilL  Demand  was  made 
by  the  heirs  upon  the  administrators  that  the  property  cov- 
ered by  the  trust  conveyance  be  delivered  to  them  as  their 
own  property,  which  the  administrators  refused  to  do.  The 
heirs  then  made  application  for  an  order  to  require  the  ad- 
ministrators to  deliver  the  property  to  them.  Thereupon,  the 
administrators  asked  the  court  for  instruction  and  direction 
in  the  premises.  The  claim  of  the  college,  as  legatee  under 
the  will,  was  denied  by  the  heirs  and  the  administrators.  It 
was  stipulated,  however,  that  for  the  purposes  of  this  case 
it  should  be  considered  that  the  will  had  been  duly  probated. 
The  Methodist  Episcopal  Church  at  Cedar  Falls,  a  legatee 
under  the  will,  is  not  a  party  to  this  controvert^  and,  it  ap- 
pears, has  made  no  claim  to  its  legacy.  The  personal  apparel 
and  household  effects  excepted  from  the  provisions  of  the  trust 
deed  are  not  of  sufficient  value  to  pay  the  expenses  of  admin- 
istration of  the  estate  and  the  legacy  claimed  by  Cornell  Col- 
lege. The  question  is,  then,  whether  the  heirs  take  under  the 
trust  conveyance  the  property  covered  thereby,  or  whether  it 
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was  revoked  by  the  will  subsequently  made;  that  is  to  say, 
whether  the  trust  deed  or  the  will  prevails. 

The  trial  court  decreed  that  the  heirs  are  the  unqualified 
owners  of  all  the  property  covered  by  the  trust  deed ;  that  the 
college  has  no  interest  therein  or  thereto;  that  the  adminis- 
trators are  not  entitled  to  said  property,  or  the  possession 
thereof,  and  directed  the  administrators  to  turn  the  property 
over  to  the  heirs.  It  provided,  however,  that  the  property 
not  covered  by  the  trust  conveyance,  belonging  to  the  estate 
of  deceased,  now  in  the  possession  of  the  administrators,  should 
not  be  affected.  As  to  the  remedy,  no  question  is  raised  as 
to  the  right  of  the  court  to  direct  the  administrators  to  deliver 
the  property  to  the  heirs.    The  trust  deed  is  as  follows : 


<< 


EXHIBIT  'A'. 


''Whereas  the  grantor  herein  is  the  owner  of  certain 
real  and  personal  property  which  requires  considerable  time 
and  attention  for  its  proper  management  and  conduct,  and, 

''Whereas,  said  grantor  by  reason  of  his  age  and  the 
condition  of  his  health  desires  to  be  free  from  the  burden  of 
such  affairs,  and, 

"Whereas,  said  grantor  further  desires  at  this  time  to 
make  provision  for  the  disposition  of  his  estate :  Now,  There- 
fore, 

**Know  All  Men  by  These  Presents:  That,  I,  J.  J.  Toler- 
ton  of  the  City  of  Cedar  Falls,  in  the  County  of  Black  Hawk, 
and  State  of  Iowa,  for  and  in  consideration  of  one  Dollar 
($1.00)  and  other  good  and  valuable  consideration  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
sell,  assign,  transfer,  and  convey  unto  the  Cedar  Falls  Trust 
Company  of  Cedar  Falls,  Iowa,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Iowa,  'Trustee'  and  its  successors  in  trust,  the  following  de- 
scribed real  and  personal  property,  to  wit : 

"The  South  One-half  (y2)  of  a  certain  Lot  or  Block  of 
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ground  in  the  City  of  Cedar  Falls,  in  the  County  of  Black 
Hawk,  and  State  of  Iowa,  bounded  on  the  North  by  Tenth 
(10)  Street,  on  the  East  by  Franklin  Street,  on  the  South  by 
Eleventh  (11)  Street,  and  on  the  West  by  Tremont  Street, 
also,  the  North-west  one-fourth  (^4)  of  Section  Fourteen 
(14),  Township  Eighty-nine  (89),  North  of  Range  Fourteen 
(14),  West  of  the  5th  P.  M.  Iowa,  except  three  (3)  acres  in 
the  North-east  corner  thereof;  also,  the  West  One-half  (%) 
and  the  South-east  One-fourth  (^)  of  Section  Twenty  (20), 
Township  One  Hundred  and  Twenty  (120),  Range  forty-nine 
(49),  in  the  County  of  Orant,  and  State  of  South  Dakota; 
and,  also,  all  money,  notes,  mortgages,  shares  of  stock  in 
corporations,  policies  of  insurance,  both  fire  and  life  and  the 
benefits  and  proceeds  thereof  or  to  be  derived  therefrom,  to- 
gether with  all  other  property,  property  rights  and  benefits 
of  whatever  kind  or  character  and  wherever  located,  owned 
or  possessed  by  me,  together  with  all  and  singular,  the  rents, 
issues,  dividends  and  profits  thereof,  and  all  other  rights  ap- 
pendant and  appurtenant  in  and  unto  said  property,  or  aris- 
ing or  issuing  therefrom,  save  and  except  only  my  personal 
^pparel  and  household  effects. 

»^n  Trust,  however,  for  the  persons  and  purposes  here- 
inaf ter^^nied,  and  appointed,  and  with  the  powers  and  duties 
hereinafter  ehupaerated  and  set  forth,  and  none  other. 

**To  Have  and  to.  Hold,  the  same  unto  the  said  Cedar 
Falls  Trust  Company  and  to  fts  successors  in  trust  for  and 
during  the  whole  of  the  period  hereinafter  described  and 
designated  as  *the  trust  period.' 

**  Article  1.  The  trust  period  above  referred  to  is  de- 
scribed and  designated  as  follows:  It  shall  coLO^ience  upon 
the  execution  of  these  presents  and  shall  continue  and  e:^dst 
during  the  life  of  this  grantor  and  until  an  executor  ot'-'ad- 
ministrator  shall  have  been  duly  appointed,  and  shall  have 
qualified  as  provided  by  law,  as  the  executor  or  administrator 
of  the  estate  of  this  grantor,  and  no  longer. 

** Article  2.     (a)  During  the  whole  of  the  trust  period 
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aforesaid,  said  trustee  shall  have  full  power  and  authority, 
and  it  shall  be  its  duty  to  take,  possess,  and  have  charge  of 
said  trust  property,  to  lease  and  invest  the  same,  and  to  de- 
mand and  receive  and  receipt  for  the  rents,  issues,  dividends 
and  profits  arising  and  which  may  be  had  therefrom,  and  to 
disburse,  dispose  of,  and  invest  or  re-invest  such  rents,  issues, 
and  profits  as  hereinafter  provided. 

*'(b)  To  bring,  maintain  and  defend  actions  at  law,  in 
equity  or  otherwise  involving,  growing  out  of,  or  in  any  man- 
ner affecting  said  property  or  property  rights. 

''(c)  To  maintain  and  improve  said  property  as  may  be 
to  the  best  advantage  of  the  trust  estate  and  of  the  remainder 
in  fee. 

''(d)  To  pay  all  taxes,  liens,  incumbrances,  and  claims 
upon  and  against  said  property,  or  any  of  it,  whether  now  ex- 
isting or  hereinafter  arising  or  created. 

"(e)  To  keep  and  maintain  fire  insurance  on  the  build- 
ings on  said  real  estate  in  a  sum  equal  to  Sixty-five  (65)  per 
cent  of  the  value  of  such  buildings. 

"(f)  To  do  any  and  all  acts  and  things  essential  and 
proper  in  the  careful,  frugal  and  businesslike  management  and 
conduct  of  said  property. 

"Article  3.  For  and  during  the  life  of  this  grantor  the 
net  income  from  said  trust  property  shall  be  paid  out  and 
disbursed  by  said  trustee  as  follows: 

"(a)  For  the  support,  maintenance  and  care  of  this 
grantor  and  to  provide  him  with  a  reasonable  and  proper 
amount  of  money  for  his  personal  needs  and  for  his  current 
religious  contributions. 

"(b)  The  residue  and  remainder  of  such  rents,  issues, 
dividends  and  profits  shall  be  invested  by  the  trustee  as 
authorized  and  provided  by  the  statutes  of  the  State  of  Iowa 
for  the  investment  of  trust  funds  at  the  best  and  most  ad- 
vantageous rate  of  interest  obtainable. 

"Article  4.  At  and  after  my  death  said  trust  property 
shall  vest  in  and  become  the  absolute  property  of  my  legal 
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heirs  then  surviving  as  provided  by  the  laws  of  inheritance  of 
the  State  of  Iowa. 

'^  Article  5.  Before  entering  upon  the  discharge  of  the 
duties  of  trustee  provided  in  this  instrument  the  trustee  herein 
named  and  its  successor  or  successors  in  trust,  shall  give  and 
furnish  a  good  and  sufficient  bond  in  the  penal  sum  of  Twenty 
Thousand  Dollars  ($20,000.00)  for  the  use  and  benefit  of  this 
grantor  and  the  cesiuis  que  trusteni  under  this  instrument, 
with  the  usual  and  ordinary  covenants  for  the  faithful  dis- 
charge of  the  duties  and  obligations  of  such  trustee,  the  ex- 
pense of  such  bond  in  the  event  a  surety  company  bond  is 
given,  to  be  borne  and  paid  as  an  expense  of  the  trust  estate. 

"Article  6.  All  personal  property  coming  into  the  hands 
of  the  trustee  of  the  trust  estate  hereby  created  shall  be  re- 
ceipted for  by  the  trustee  on  receiving  such  property,  and  the 
trustee  shall,  when  requested  by  this  grantor  or  either  of  his 
children,  furnish  a  full  and  complete  inventory  of  all  the  per- 
sonal property  belonging  to  this  estate  then  in  the  hands, 
custody,  or  control  of  the  trustee,  and  in  addition  thereto, 
the  trustee  shall,  at  all  times,  keep  or  cause  to  be  kept,  full, 
complete,  and  perfect  books  of  account  in  which  shall  be  re- 
corded at  the  time  different  transactions  take  place  in  a  busi- 
nesslike manner,  and  so  as  to  disclose  the  nature  of  each  item 
thereof,  all  of  his  receipts  and  disbursements,  and  all  of  his 
accounts  and  transactions  in  connection  with  the  trust  prop- 
erty belonging  to  the  trust  estate  hereby  created,  and  such 
books  of  account  shall,  at  all  times  during  business  hours,  be 
open  to  the  inspection  of  this  grantor  and  each  of  his  children 
and  to  the  accredited  agent  or  representative  of  each  or  any  of 
said  persons. 

**  Article  7.  It  shall  be  the  duty  of  the  trustee  to  main- 
tain, protect,  sustain  and  enhance,  to  the  best  advantage  of 
the  trust  estate,  and  of  the  remainder  in  fee,  the  trust  estate 
and  remainder  in  fee  hereby  created. 

**  Article  8.  The  trustee  of  the  estate  hereby  created  shall 
receive  as  compensation  for  services  rendered  as  such  trustee, 
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the  reasonable  value  of  such  services,  regard  being  had  to 
the  kind  and  character  of  the  property,  the  amount  of  labor, 
and  responsibility  required  and  my  past  and  present  relations 
to  such  trustee.  Such  trustee  may,  in  the  exercise  of  sound 
discretion,  employ  such  assistance  as  is  actually  necessary  in 
the  proper  discharge  of  the  duties  arising  or  existing  under 
and  by  virtue  of  this  instrument  and  the  person  or  persons  so 
employed  by  such  trustee,  shall  have  and  receive  fair  and  rea- 
sonable compensation  for  the  services  so  rendered. 

''Article  9.  After  the  execution  of  this  instrument,  the 
trustee  herein  named  shall  have  a  reasonable  period  of  time 
within  which  to  accept  or  reject  the  trust  hereby  created,  and 
if  it  accepts  such  trust  a  reasonable  period  of  time  within 
which  to  qualify  as  such  trustee,  and  in  the  event  of  its  neg- 
lect or  refusal  to  accept  such  trust,  another  trustee  shall  then 
be  selected  in  the  manner  provided  herein,  and  such  trustee  or 
any  other  trustee  so  selected  shall  in  turn  have  a  reasonable 
period  of  time  within  which  to  accept  or  reject  such  trust,  and 
if  he  or  it  accepts  a  reasonable  period  of  time  within  which 
to  qualify  as  such  trustee. 

"Article  10.  In  the  event  of  a  vacancy  in  the  trusteeship 
provided  for  herein,  such  vacancy  shall  be  filled  by  myself  and 
my  two  daughters,  namely:  Mary  Elizabeth  Aldrich  and 
Margaret  Ernestine  Thompson,  or  those  surviving,  each  hav- 
ing an  equal  voice  therein. 

"Article  11.  In  view  of  the  execution  of  this  instrument 
which  covers  and  disposes  of  the  property  mentioned  and 
described  in  a  certain  power  of  attorney  made,  executed 
and  delivered  by  me  to  the  Cedar  Falls  Trust  Company  of 
the  City  of  Cedar  Falls,  County  of  Black  Hawk,  and  State  of 
Iowa,  the  trustee  herein  named  on  or  about  the  Twelfth  day 
of  December,  A.  D.  1910,  and  also  of  certain  other  property 
in  addition  thereto,  I  now  hereby  revoke,  cancel,  annul,  and 
set  aside  said  power  of  attorney  as  of  the  date  and  time  of 
the  execution  and  completion  of  this  trust  conveyance. 

"In  Witness  Whereof,  the  grantor  above  named  has  here- 
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unto  subscribed  his  name  in  the  City  of  Cedar  Falls,  in  the 
County  of  Black  Hawk,  and  State  of  Iowa,  this  24th  day  of 
May,  A.  D.  1911. 

*'  (Signed)     J.  J.  Tolerton/' 
In  Triplicate. 

(Certificate  of  acknowledgment  in  due  form.) 

'*  ACCEPTANCE  OF  TRUST. 

''Now  on  this  29th  day  of  May,  A.  D.  1911,  the  Cedar 
Falls  Trust  Company  of  the  City  of  Cedar  Falls,  in  the 
County  of  Black  Hawk,  and  State  of  Iowa,  in  pursuance  of 
a  resolution  of  its  Board  of  Directors  regularly  convened  for 
said  purpose,  hereby  accepts  the  trust  created  by  the  above 
and  foregoing  trust  conveyance. 

*'In  Witness  Whereof,  the  said  Cedar  Falls  Trust  Com- 
pany  has  caused  this  instrument  to  be  executed  in  its  behalf 
by  its  President  and  to  be  attested  by  its  Secretary  with  its 
corporate  seal  on  the  day  and  date  last  above  written. 

'*  (Signed)     Cedar  Falls  Trust  Co. 
''Attest :  By  H.  S.  Gilkey,  President 

"  (Signed)     F.  B.  Uhaser, 

**  Secretary.'' 


The  will  of  deceased  recites: 

' '  I  have  heretofore  conveyed  to  the  said  The  Cedar  Falls 
Trust  Company  all  my  property,  both  real  and  x>ersonal,  for 
the  purpose  of  relieving  myself  from  the  care  thereof,  and  I 
now  hereby  revoke  and  annul  said  trust  and  direct  that  said 
The  Cedar  Falls  Trust  Company  shall  hold  said  property 
under  appointment  herein  as  executors  and  under  that  of  the 
court  for  the  purpose  of  closing  up  my  said  estate.'' 

It  gives  $1,500.00  to  the  Cedar  Falls  Trust  Company  in 
trust  for  the  Methodist  Episcopal  Church,  of  Cedar  Falls, 
Iowa,  for  certain  purposes,  and  to  one  daughter  a  one  hundred 
and  fifty-seven-acre  farm  in  Black  Hawk  County,  and  to  the 
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other  daughter  four  hundred  and  eighty  acres  in  South  Da- 
kota ;  provides  that  the  bequests  to  his  daughters  shall  be  made 
as  nearly  equal  as  possible,  and  how  this  shall  be  done ;  gives 
to  the  college  $10,000.00,  and  provides  that  after  the  costs 
and  expenses  are  paid,  the  remainder  be  divided  equally  be- 
tween his  daughters. 

The  case  has  been  well  presented.  The  arguments  are 
elaborate  and  many  cases  cited  from  this  and  other  states. 
The  cases  cited  from  other  states  are  not  very  helpful  be- 
cause of  our  statutes  and  our  own  decisions  on  the  subject. 

1.  Appellant  argues  that  the  will  is  evidence  that  the 

testator  regarded  and  intended  the  deed  as 

extent  of  In-     testamentary  and  revocable.     But  we  think 

terest  con-  •  £ 

veyed:  how       the  intention  of  the  deceased  at  the  time  of 

determined : 

revpcabiuty:      the  execution  of  the  deed  should  be  deter- 

WlilB. 

mined  by  its  provisions.  It  was  so  held  in 
the  recent  case  of  McCash  v.  Derby,  158  Iowa  371,  where  the 
court  said : 

''So  far  as  the  title  to  this  particular  lot  is  concerned, 
the  will  of  Mary  McCash  is  quite  foreign  to  the  case.  The  will 
of  Grace  is  still  more  so.  The  beneficiaries  of  the  trust  deed 
will  take  the  title  through  the  trust  deed  and  through  nothing 
else.  In  the  trust  deed  before  us  the  trust  was  fully  declared 
and  its  conditions  specified.  No  power  of  revocation  was 
reserved,  nor  was  any  interest  in  the  property  retained.  True, 
one  contingency  was  specified  wherein  it  would  become  the 
duty  of  the  trustee  to  convey  the  property  to  the  grantor, 
but  such  contingency  never  happened.  Whichever  of  the 
specified  contingencies  should  happen,  the  duty  of  the  trustee 
was  fixed  and  irrevocable  by  the  terms  of  the  deed  itself,  and 
was  in  no  manner  subject  to  the  will  or  direction  of  the 
grantor.  It  is  conceded  of  record  that  the  grantor  parted 
with  possession  of  the  property  at  the  time  of  the  conveyance 
of  the  life  estate  to  Orace,  and  that  she  never  exercised  any 
dominion  over  the  same  thereafter.    The  effect  of  her  trust 
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deed  was  to  pass  from  her  fhe  title  to  the  remainder  and  to 
transfer  it  to  the  trustee  for  the  purpose  specified  (citing 
cases).  In  order,  therefore,  to  ascertain  the  identity  of  the 
proposed  grantees  or  beneficiaries  to  whom  the  trustee  must 
convey,  we  must  be  governed  by  the  provision  of  the  trust 
deed  itself." 

In  the  opinion  in  the  McCash  case  a  number  of  authori- 
ties are  cited  which  are  relied  upon  by  both  parties  in  the 
present  case.  We  shall  refer  to  some  of  them  later  in  the 
opinion. 

2    DKBD8*  ^'  ^*  ^  contended  by  appellant  that,  so 

Sow^eter?'      ^^  ^  *^®  instrument  in  question  provided 

pre^  fn-^*"     for  the  management  of  his  property  and  af- 

tention.  fairs,  it  was  in  legal  effect  merely  a  power  of 

attorney,  and  revocable  at  pleasure,  citing  cases  from  other 

jurisdictions. 

It  will  be  observed  from  a  reading  of  the  trust  deed  that 
the  grantor  had  previously  given  a  power  of  attorney  to  the 
same  company  he  later  named  as  trustee,  and  for  the  same 
property.  This  was  revoked  in  the  trust  deed,  so  that  it  would 
appear  that  it  was  his  purpose  to  treat  the  trust  deed  as  more 
than  a  power  of  attorney.  It  is  possible,  even  probable,  that 
because  of  his  advanced  age  and  weakened  physical  condi- 
tion he  had  in  mind  that  his  mental  faculties  would  become 
impaired  and  that  he  intended  to  dispose  of  his  estate  hy  the 
trust  deed  in  question  while  he  was  still  competent;  but,  to 
relieve  himself  from  the  care  of  the  property,  he  appointed 
the  trustee  to  manage  it  during  his  lifetime. 

It  is  also  contended  by  appellant  that  the  instrument 
made  provision  for  the  disposition  of  his  estate  after  his  death 
by  providing  that  at  and  after  his  death  the  property  should 
vest  in  his  legal  heirs;  that  it  conveyed  no  interest  vesting 
until  his  death,  conveyed  no  estate  to  any  trustee  for  the 
claimants,  was  testamentary,  and  as  such,  revocable.  And 
again  they  cite  some  of  the  cases  referred  to  in  the  opinion 
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in  the  McCash  case,  and  others,  as  well  as  eases  from  other 
states*  Coonsel  for  appellant  concede,  however,  in  argument 
that:  ''It  was  undoubtedly  the  intention  of  the  grantor  to 
invest  the  trustee  with  the  title  for  his  lifetime."  But  they 
say  there  was  nothing  to  show  that  it  was  his  intention  to  put 
it  beyond  his  power  to  dispose  of  what  he  calls  the  remainder 
in  fee  by  will. 

But  it  is  contended  by  appellees,  and  it  seems  to  be  tlie 
rule,  under  Sec.  2914  of  our  Code,  and  our  decisions,  that 
it  must  appear  from  the  instrument  that  there  was  an  inten- 
tion upon  the  part  of  the  grantor  to  reserve  the  right  of  revo- 
cation; otherwise  no  such  right  remained  in  the  grantor. 
Among  the  cases  cited  on  this  proposition  are  the  following 
Iowa  cases :  Leivis  v.  Cumuitj  130  Iowa  423,  436 ;  Schdlmier 
V.  Schoendelen^  78  Iowa  426 ;  In  re  Podhajsky,  137  Iowa  742 ; 
Tucker  v.  Tucker,  138  Iowa  344 ;  McCash  v.  Derby,  158  Iowa 
371 ;  Jones  v.  Nicholas,  151  Iowa  362,  367 ;  Forney  v.  Bemey, 
77  Iowa  549,  552 ;  Craven  v.  Winter,  38  Iowa  471,  479. 

In  determining  the  right  to  revoke  a  deed,  the  test  is, 
whether  any  interest  in  the  property  itself  has  been  retained, 
as  distinguished  from  the  mere  use  or  enjoyment.  Jones  v. 
Nicholas,  151  Iowa  362,  368 ;  Martin  v.  Martin,  170  111.  18 ; 
McNdlly  V.  McAndrews,  98  Wis.  62. 

3.  It  is  said  by  counsel  for  appellant  that  the  grant  in 
the  deed  is  in  trust,  and  the  habendum  is  for  and  during  the 
trust  period,  and  that  the  trust  period  is  specifically  desig- 
»    ^  ^       nated  as  from  the  execution  of  the  instrument 

8 .   DKBD8  :  ahBO- 

tpitflmiS!'         until  the  appointment  and  qualification  •f  an 


iiite?'"rSrf^"      executor  or  administrator;  that  the  trustee  at 
▼est^  mie:      the  expiration  of  the  trust  period  does  not 


testamen 

I 

'I. 

1  tl 

'^*""'  convey  either  to  the  heirs  or  anyone  else; 

that  its  estate  simply  terminates;  that  the  heirs  take,  if  they 
take  at  all,  not  from  the  trustee,  but  under  the  instrument, 
distinct  from  the  trust ;  that  the  trust  estate  is  distinct  from 
the  remainder  in  fee.  They  also  say  that  while,  under  the 
statute,  in  the  absence  of  habendwm,  or  words  of  trust,  or 
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other  similar  expression  of  purpose,  the  instrament  would 
operate  as  a  conveyance  of  the  fee,  the  habendum  operates 
to  limit  and  restrict  the  estate  granted  to  one  for  the  life  of 
the  grantor  and  until  the  qualification  of  the  executor  or 
administrator;  that  the  authority  of  the  trustee  ended  with 
the  trust  period,  and  the  executor's  duties,  if  he  appointed 
any,  and  the  administrator's  duties,  if  he  did  not,  then  began; 
that  at  and  after  his  death  the  trust  property  was  to  vest  in 
and  become  the  property  of  his  legal  heirs,  and  that  his  heirs, 
if  they  take,  take  under  the  instrument,  and  not  under  or 
through  the  trustee;  that,  therefore,  the  decedent's  right  to 
dispose  of  his  estate  by  will  was  not  relinquished,  but  retained. 
On  this  proposition  counsel  cite :  Beedy  v.  Finney,  118  Iowa 
276 ;  and  Prindle  v.  Iowa  Soldiers*  Orphans'  Home,  153  Iowa 
234,  238. 

They  also  cite  upon  this  proposition:  Jones  v.  Nicholas, 
151  Iowa  362 ;  In  re  Podhajsky,  137  Iowa  742 ;  and  Lewis  v. 
Cwmutt,  130  Iowa  423 ;  holding,  as  they  say,  that  there  was 
a  delivery,  or  complete  gift  and  trust  for  the  benefit  of  the 
claimant.  This  is  what  appellees  claim  in  this  case,  and  they 
rely  upon  these  cases. 

Appellant  also  cites:  Forney  v.  Remey,  77  Iowa  549; 
McCash  V.  Derby,  158  Iowa  371. 

And,  as  appellant  says,  these  last  named  cases  are  based 
upon  absolute  conveyance  of  the  fee,  wherein  the  trustee  is 
required  to  make  conveyance  or  distribute  to  the  beneficiary ; 
that  the  conveyance  in  each  case  was  absolute ;  that  the  trust 
was  for  the  benefit  of  the  grantor  during  his  lifetime,  and  for 
the  benefit  of  the  designated  beneficiary  of  the  remainder, 
and  the  gift  was  of  a  present  beneficial  estate  in  the  trust, 
though  the  enjoyment  was  postponed. 

It  is  the  contention  of  appellees  that  there  was  a  present 
vesting  of  the  title  or  estate  in  the  heirs  upon  the  execution 
of  the  trust  deed. 

As  to  the  Beedy  and  Prindle  cases,  supra,  cited  by  ap- 
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pellant,  these  are  eases  where  it  was  claimed  that  there  was  a 
conflict  between  the  premises  and  the  habendum  in  the  deed. 
In  the  Beedy  case  a  deed  of  the  husband,  conveying  property 
to  the  wife,  reading:  "Hereby  sell  and  convey  unto  Lucy  H, 
Beedy,*'  and,  **it  is  understood  and  agreed  that  the  above 
conveyance  is  to  be  good  and  valid  during  the  life  of  said 
Lucy  H.  Beedy,  the  grantee,  but  at  her  death  the  property, 
or  the  value  thereof,  to  revert  to  the  heirs  of  said  L.  H.  and 
N.  J.  Beedy,"  is  not  void  for  repugnancy  and  conveys  a  life 
estate. 

And  in  the  Prindle  case,  where  the  granting  clause  made 
no  mention  of  a  charitable  institution,  but  conveyed  all  prop- 
erty to  the  grantee  and  his  heirs,  a  subsequent  provision  in 
the  habendum  clause  for  a  remainder  over  to  the  institution 
was  held  to  be  invalid.  In  that  case  the  deed  was  to  Thieron 
W.  Prindle,  his  heirs,  etc.,  following  which  there  was  a  provi- 
sion limiting  the  estate  granted,  but  there  was  no  provision 
for  or  creating  any  trust  therein. 

In  the  deed  involved  in  the  instant  case,  there  is  no  such 
conflict,  being  a  full,  complete  and  executed  conveyance  of 
the  property  from  the  grantor  to  the  trustee,  for  the  use  and 
benefit  of  such  persons  as,  at  his  death,  should  constitute  his 
legal  heirs  then  surviving,  as  provided  by  the  laws  of  Iowa. 
The  deed  does  not  specifically  name  the  heirs,  and  this  could 
not  be  done  for  the  reason  that  it  was  the  intent  and  purpose 
of  the  maker  that  the  beneficiaries  should  be  such  persons  as 
at  his  death  should  be  ascertained  by  the  probate  court  to 
constitute  his  legal  heirs.  It  is  not  so  much  a  question  as  to 
how  such  heirs  should  procure  the  property  from  the  trustee. 
The  trustee  has  already  parted  with  the  property  and  turned 
it  over  to  the  administrators.  If  it  had  not  done  so,  the  law 
would  afford  a  remedy  as  against  the  trustees  to  those  legally 
entitled  to  the  remainder.  The  important  question  is,  rather, 
whether  such  trust  deed  is  or  is  not  revocable. 

It  is  earnestly  argued  by  appellant,  and  at  considerable 
length,  that  the  will  executed  by  deceased  shows  that  it  was 
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the  intention  to  reserve  the  right  to  revoke  the  trust  convey- 
ance.   We  have  before  referred  to  the  McCask 
extent  of  in-     casc.    We  think  a  material  question  under  our 

terest  con- 

veyed :  how       statute  is,  whether  at  the  time  of  making  the 

aetermined :  '  ° 

wuu  *^'"'^  •      trust  deed  there  was  any  intent  to  reserve  the 

right  to  revoke  it  as  shown  by  its  terms.  Sec. 
2914  of  the  statute  provides  that  every  conveyance  of  real 
estate  passes  all  the  interest  of  the  grantor  therein^  unless  a 
contrary  intent  can  be  reasonably  inferred  from  the  terms 
used.  This  section  of  the  statute  has  frequently  been  con- 
strued, and  in  Edwards  v.  Sutherland,  20  Iowa  502,  the  court 
said  that  the  statute  means  exactly  what  it  says.  See  also 
Jones  V.  Des  Homes,  43  Iowa  209 ;  Butler  v.  Nelson,  72  Iowa 
732 ;  McDonald  v.  Bank,  123  Iowa  413. 

And  in  Beedy  v.  Finney,  118  Iowa  276,  again  construing 
this  statute,  the  court  held  that  a  deed  is  to  be  construed  as 
conveying  all  the  interest  of  the  grantor  therein,  unless  a  con- 
trary intent  can  be  reasonably  inferred  from  the  terms  used, 
and  that  the  modem  rule  requires  the  construction  of  a  deed 
as  a  whole,  and  not  in  separate  and  distinct  parts  as  was 
formerly  done. 

The  trouble  with  appellant's  contention,  it  seems  to  us, 
is  that  they  overlook  the  fact  that  from  the  time  of  the  execu- 
tion and  delivery  of  the  trust  deed  to  the  time  that  the  trustee 
turned  over  and  delivered  the  property  to  the  administrators, 
all  the  property,  both  real  and  personal,  covered  by  the  trust 
deed,  was  vested  in  the  trustee ;  and,  as  before  shown,  in  one 
part  of  their  argument  they  concede  this  to  be  so.  In  other 
parts  of  their  argument  they  argue  the  case  as  though  there 
were  no  provision  in  the  trust  deed  for  the  vesting  of  the  title 
to  the  property  until  after  the  death  of  the  grantor.  If  the 
trust  deed  had  not  provided  for  the  vesting  of  the  property 
prior  to  the  death  of  the  grantor,  and  had  simply  provided 
that  the  property  should  then  go  to  his  legal  heirs  according 
to  the  laws  of  inheritance,  a  different  proposition  would  be 
presented. 


Feb.  1915]  In  re  Estate  op  Tolerton.  693 

In  the  instant  case,  the  deed  plainly  provides  that  he 
conveys  all  his  property,  **save  and  except  my  personal  ap- 
parel and  household  effects, ' '  in  trust  until  such  time  follow- 
ing his  death  as  an  administrator  or  executor  should  be  ap- 
pointed. When  this  was  done,  the  grantor  provided  that  the 
property  and  title  previously  vested  in  the  trustee  should 
**ve8t  in  and  become  the  absolute  property  of  my  legal  heirs 
then  surviving,  as  provided  by  the  laws  of  inheritance  of  the 
State  of  Iowa."  The  trustee  took  the  legal  title  to  the  prop- 
erty. It  vested  immediately  on  the  execution  and  delivery  of 
the  instrument.  Having  once  vested  in  the  trustee,  it  re- 
mained there  until  after  the  death  of  the  grantor ;  it  was  vested 
in  the  trustee  when  the  decedent  attempted  to  revoke  the  trust 
deed  by  a  subsequent  will,  which  would  speak  only  from  his 
death;  being  so  vested,  it  was  beyond  the  power  of  revocation 
by  the  grantor,  by  will  or  otherwise. 

By  the  instrument,  the  legal  title  and  possession  of  the 
property  passed  from  the  grantor  to  the  trustee,  to  be  held 
by  it  in  trust  during  the  remainder  of  the  life  of  the  grantor 
and  until  an  administrator  or  executor  of  his  estate  should 
be  appointed,  when  it  might  judicially  ascertain  who  were 
his  legal  heirs,  when  the  property  covered  by  the  trust  deed 
was  to  be  turned  over  to  them,  and  his  estate  not  covered  by 
the  trust  deed  administered  according  to  the  laws  of  the  state. 
In  the  deed,  the  words  '* heirs,  children  and  daughters,*'  were 
used  interchangeably,  and  we  think  the  daughters  had  a  valid, 
subsisting,  beneficial  interest  in  the  property  covered  by  the 
deed  from  the  time  of  its  execution.  The  deed  was  executed 
in  triplicate.  The  daughters  were  charged  with  some  respon- 
sibility in  the  execution  of  the  trust,  in  that  the  books  of  ac- 
count to  be  kept  by  the  trustee  were  to  be  open  to  their  inspec- 
tion, and  a  vacancy  occurring  in  the  ofl&ce  of  trustee  should  be 
filled  by  the  grantor,  together  with  the  daughters.  We  think 
the  grantor  intended  that  his  daughters  should  have  his  estate 
if  they  survived,  or,  in  the  event  that  one  of  them  survived 
and  the  other  did  not,  but  left  legal  heirs,  such  heirs  should 
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inherit  the  share  of  such  daughter,  and  that  the  estate  should 
go  to  such  heirs  as  might  be  entitled  thereto  under  the  laws 
of  inheritance  of  this  state. 

The  deed  provides  that  the  trust  period  shall  continue 
and  exist  during  the  life  of  the  grantor  and  until  an  executor 
or  administrator  should  be  appointed  and  qualified.  Appel- 
lant points  to  this  provision  to  show  that  the  grantor  intended 
the  instrument  to  be  testamentary. 

The  conveyance  covered  the  major  portion,  but  not  all 
of  the  property  of  the  deceased.  An  administrator  or  executor 
was  necessary  for  the  property  not  covered  by  the  trust  deed. 
The  deed  did  not  cover  his  wearing  apparel  or  household 
effects,  which  would  include  his  clothing  and,  doubtless,  jew- 
elry, keepsakes  and  the  like. 

There  are  cases  holding  that  an  instrument  may  be  partly 
a  deed  and  partly  testamentary  in  character.  Burlington 
University  v.  Barrett,  22  Iowa  60,  70.  Tuttle  v.  Eaish,  116 
Iowa  331,  cited  by  appellant,  is  distinguishable  from  the  in- 
stant case,  in  that,  in  that  case  there  was  no  conveyance  of 
the  property  either  in  trust  or  otherwise,  nor  was  it  executed 
with  the  formalities  required  for  a  will,  and  it  was  held  that 
the  instrument  there  under  consideration  was  neither  a  wiU 
nor  a  deed. 

In  Craven  v.  Winter,  38  Iowa  471,  it  was  said  that  if 
the  instrument  passes  a  present  interest,  although  the  right 
to  its  possession  and  enjoyment  may  not  occur  until  some 
future  time,  it  is  a  deed  or  contract ;  but  if  the  instrument  does 
tfot  pass  an  interest  or  right  until  the  death  of  the  maker,  it 
is  a  testamentary  paper. 

In  WHsan  v.  Carter,  132  Iowa  442,  it  was  held  that 
whether  the  instrument  passes  a  present  or  future  interest  is 
an  important  consideration  in  determining  its  character;  that 
if  it  passes  a  present  interest  it  should  be  considered  a  deed, 
while  if  it  passes  no  present  interest  and  is  operative  only  at 
the  death  of  the  grantor,  then  it  is  testamentary  in  character 
and  of  no  effect  unless  executed  with  the  formalities  of  a  will. 


Feb.  1915]  In  re  Estate  op  Tolerton.  695 

In  Saunders  v,  Saunders,  115  Iowa  275,  the  iustrament 
was  in  the  form  of  a  deed,  and  recited  that  the  maker  sold 
and  conveyed  certain  land,  subject  to  the  occupancy  and  pos- 
session of  the  grantor  during  life,  and  recited  that  it  was 
grantor's  intention  that  the  deed  should  be  of  no  force  until 
after  the  death  of  the  grantor.  It  was  held  that  it  was  the  in- 
tention of  the  grantor  to  convey  an  interest  in  prassenti,  and 
the  instrument  was  valid  as  a  deed,  with  the  possession  post- 
poned until  the  grantor's  death.  In  that  case,  referring  to 
the  case  of  Leaver  v,  Oauss,  62  Iowa  314,  the  court  said  that 
the  appellant  relied  upon  the  Leaver  case  to  support  his  con- 
tention, and  that  at  first  blush  it  might  appear  to  do  so.  That 
in  that  case  the  instrument  was  a  deed  in  form,  but  contained 
this  language,  ''To  commence  after  the  death  of  both  the  said 
grantors,"  and,  **It  is  hereby  understood  and  agreed  between 
the  grantors  and  the  grantees  that  the  grantees  shall  have  no 
interest  in  said  premises  as  long  as  the  grantors,  or  either  of 
them,  shall  live."  That  the  sentence  last  quoted  was  in  effect 
a  declaration  that  no  estate  was  created,  and  the  case  was 
decided  on  that  theory;  that  in  the  Saunders  case  there  was 
no  such  declaration,  and  the  intent  was  to  be  determined  from 
the  entire  instrument. 

Taylor  v.  Taylor,  118  Iowa  407,  413,  is  cited  to  show  that 
no  one  can  have  heirs  while  living,  which  is,  of  course,  tech- 
nically true.    In  that  case  the  court  also  said : 

'^  'A  remainder  is  contingent  when  it  is  so  limited  as  to 
take  effect  to  a  person  not  in  esse,  or  not  ascertained,  or  upon 
an  event  which  may  never  happen,  or  may  not  happen  until 
after  the  determination  of  the  particular  estate.'  Robinson  v. 
Palmer,  90  Me.  246  (38  Atl.  Rep.  103).  If  the  gift  is  imme- 
diate, though  its  enjoyment  be  postponed,  it  is  vested;  but  if 
it  is  future,  and  is  dependent  on  some  dubious  circumstance, 
through  which  it  may  be  defeated,  then  it  is  contingent.  Hence 
it  has  been  said  that  the  point  which  determines  the  vesting 
is  not  whether  time  is  annexed  to  the  gift,  but  whether  it  is 
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annexed  to  the  substance  of  the  gift  as  a  condition  precedent. 
McClure's  Appeal,  72  Pa.  414.  And  in  Beaiy^s  Adm'r.  v. 
Montgomery's  Ex'r.f  21  N.  J.  Eq.  324,  it  was  declared  that 
whether  a  legacy  is  vested  or  contingent  depends  upon  the 
event,  and  not  on  the  time.  If  the  event  is  uncertain,  the 
legacy  is  contingent,  though  the  time  is  fixed;  and  if  certain, 
the  legacy  is  vested,  although  the  time  is  uncertain.  The 
books  are  agreed  that  the  law  leans  toward  the  vesting  of 
remainders." 

It  was  held  that  the  words  ''or  their  heirs,  as  the  law 
directs"  meant  such  of  decedent's  children  ''as  might  be  living 
at  the  time  of  the  distribution  and  the  heirs  of  such  as  might 
have  predeceased." 

In  Forney  v.  Remey,  77  Iowa  549,  there  was  a  transfer 
of  the  property  to  the  defendant,  to  be  held  in  trust,  as  pre- 
scribed by  the  terms  of  the  trust  deed,  and  it  was  held  that 
under  the  instrument  the  property  passed  to  the  defendant, 
who  took  it  as  trustee  and  held  it  subject  to  the  terms  of  the 
trust ;  that  the  title  passed  to  the  defendant  in  praesewti,  and 
did  not  wait  until  the  death  of  the  grantor;  that  the  grantor 
lost  ownership  and  control  of  the  property  by  the  execution  of 
the  trust  deed,  and  by  such  instrument  fixed  the  terms  of  the 
conveyance  and  its  future  disposition ;  that  there  was  nothing 
in  the  conveyance,  or  in  the  facts  connected  with  it,  suggest- 
ing the  idea  of  a  future  power  of  disposition  retained  by  the 
grantor,  and  that  the  grantor  could  not  revoke  the  grant  nor 
in  any  way  change  its  terms  and  conditions.  Appellees  con- 
tend that  this  case  fully  sustained  their  contention,  and  we 
think  it  does. 

Of  the  cases  relied  upon  by  appellees,  we  have  already 
referred  to  the  McCash  case,  in  which  other  cases  are  cited, 
some  of  which  have  been  referred  to  in  this  opinion.  The 
case  of  Letvis  v.  Curnuit,  supra,  is  an  interesting  and  instruc- 
tive case,  in  which  many  of  the  contentions  made  by  appellant 
in  the  instant  case  are  decided  adversely  to  appellant's  con- 
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tentioDB.  In  that  case,  the  grantor  executed  a  conveyance  of 
real  estate  to  a  trustee,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  made  and  delivered  another  written 
instrument,  specifying  the  purposes  for  and  the  manner  in 
which  the  trust  was  to  be  carried  out  and  the  property  dis- 
posed of.    In  the  course  of  the  opinion,  the  court  said: 

''It  needs  no  argument  to  support  the  proposition  that 
the  owner  of  land  may  sever  the  fee  into  a  life  estate  and  a 
remainder,  and  that  he  may  reserve  the  former  to  himself  and 
sell  or  give  the  latter  to  whomsoever  he  will.  When  he  has 
done  so,  can  it  be  said  that  the  grantee  of  the  remainder  ac- 
quires no  present  interest  in  the  land  simply  because  he  can- 
not come  into  possession  and  enjoyment  of  the  property  until 
after  the  grantor's  death  f  We  think  no  lawyer  will  answer 
this  inquiry  in  the  affirmative.  .  .  .  Mrs.  Crockett  con- 
veyed the  property  by  an  unconditional  deed,  and  by  an  ac- 
companying instrument  provided  that  the  trustee  should  not 
come  into  possession  or  control  until  after  her  death.  The 
legal  effect  of  this  was  to  create  a  life  estate  in  her  and  a  re- 
mainder in  the  trustee  for  the  benefit  of  the  cestui  que  trust. 
.  .  .  When  a  trust  is  executed  by  the  delivery  of  a  simple 
conveyance  to  the  trustee,  that  act  and  instrument  serve  to 
pass  an  immediate  present  interest  to  the  cestui  que  trusty  no 
matter  how  far  in  the  future  the  enjoyment  of  the  benefit 
thus  provided  may  be  deferred.  ...  It  is  next  argued 
that  a  trust  could  not  have  been  intended  because  the  writings 
provide  for  the  payment  of  the  expenses  and  charges  of  set- 
tling of  the  grantor's  estate,  thus  rendering  possible  the  entire 
exhaustion  of  the  property  to  the  exclusion  of  the  persons 
named  as  the  beneficiaries.  It  is  sufficient  to  say  of  this  point 
that  it  has  no  support  in  principle  or  authority.  It  is  compe- 
tent for  the  trustor  to  convey  his  property  to  the  trustee  ab- 
solutely and  without  reservation  or  condition  for  the  benefit 
of  the  objects  of  his  bounty.  He  is  equally  at  liberty  to  make 
the  gift  subject  to  the  payment  of  his  debts,  and  in  the  latter 
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oase  the  cestvis  que  trtistent  take  the  interest  conyeyed  for 
their  benefit  ctmi  onere.  .  .  .  But  in  this  deed  there  is  neither 
an  express  nor  an  implied  power  of  revocation,  and  nothing 
that  the  grantor  and  trustee  could  thereafter  do  without  the 
consent  of  the  beneficiaries  would  affect  the  interest  or  right 
which  had  passed  to  the  latter  by  virtue  of  the  original  grant. 
.  .  .  The  argument  that,  even  if  a  present  interest  or 
title  did  pass  to  the  trustee,  it  was  in  trust  for  the  grantor 
alone,  or  a  mere  power  or  agency  which  necessarily  ceased 
with  her  death,  cannot  be  upheld.  .  .  .  Though  dead  when 
her  benefaction  is  consummated,  she  speaks  and  acts  through 
her  trustee,  as  she  would  speak  and  act  through  her  executor, 
had  she  chosen  to  make  similar  distribution  of  her  property 
by  will.  ...  It  is  true,  however,  that  Cumutt  was  a 
trustee  for  Mrs.  Crockett,  as  well  as  for  the  other  parties 
named  in  the  trust  instrument.  He  held  the  property  in  trust 
for  her  for  life,  and  by  the  same  authority  held  the  remainder 
in  trust  for  those  whom  she  had  designated  to  receive  it.'' 

In  the  Podhajsky  case,  supra,  the  deceased  executed  a 
deed  of  conveyance  to  his  wife,  and  at  the  same  time,  an  in- 
strument in  writing  by  which  he  created  a  trust  in  another, 
as  trustee,  for  the  use  and  benefit  of  certain  persons  therein 
named.  The  court  held  that  the  two  instruments  should  be 
construed  together  and  that  they  created  a  trust,  and  such 
trust  was  enforced  by  the  court.  In  the  opinion,  the  court 
said: 

**It  will  not  be  disputed  that  it  is  entirely  competent  for 
a  person,  either  by  a  duly  acknowledged  written  instrument, 
or  even  by  parol,  to  turn  over  personal  property,  moneys,  se- 
curities or  choses  in  action  into  the  hands  of  another,  to  be 
held  and  used  for  the  benefit  of  some  designated  beneficiary, 
and  that,  when  this  is  done,  such  beneficiary  obtains  an  imme- 
diate and  vested  interest  in  the  subject  of  the  trust,  which 
the  trustor  cannot  revoke  or  disaffirm  unless  such  power  of 
revocation  has  been  reserved  in  express  terms  at  the  time  the 
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trust  was  created.  .  .  .  And  this  is  none  the  less  true 
where  the  trust  is  entirely  voluntary  and  without  any  valu- 
able consideration  passing  from  the  beneficiary  to  the  trustee. 
.  .  .  Neither  will  the  fact  that  the  trust  cannot  be  admin- 
istered and  settled  until  after  the  death  of  the  trustor  afford 
any  reason  for  invalidating  the  trust." 

In  the  instant  case,  the  personal  property  referred  to  in 
the  deed  of  trust  was  turned  over  to  the  trustee. 

Other  questions  are  argued,  but  the  opinion  is  already 
too  long,  and  we  shall  not  take  further  time  or  space  to  con- 
sider them.  The  points  referred  to  are  controlling.  It  is  our 
conclusion  that  the  grantor  in  the  deed  of  trust  had  no  power 
to  revoke,  and  that  the  trustee  took  the  title  to  the  property 
for  the  benefit  of  the  daughters  of  deceased,  who  are  now  en- 
titled to  the  same.  Such  was  the  conclusion  of  the  district 
court,  and  its  order  is — Affirmed. 


Deemeb^  C.  J.,  Evans  and  Ladd,  JJ.,  concur. 


Louise  A.  Winn,  Administratrix,  Plaintiff  and  Appellee,  v. 
The  Town  op  Anthon,  Defendant  and  Appellant. 

ICASTEB  AND  8EBVANT:  Servant  Employed  by  Kon-Em^yliig 
1  Servant — Oonsent  of  Master.  One  who  in  good  faith  enters  upon 
the  master's  work  at  the  request  of  a  servant  in  actual  charge 
of  the  work,  and  with  the  express  or  implied  consent  of  the 
master,  is  entitled  to  the  protection  due  a  servant  though  he 
may  not  be  entitled  to  recover  wages  from  the  master. 

PBINCIPLE  APPLIED:  A  marshal  was  appointed  by  a  town 
coimcil,  and  among  other  duties  was  to  operate  the  waterworks 
plant  and  engine,  though  the  ultimate  supervision  rested  with  the 
council,  the  members  of  which  visited  the  plant  several  times  a 
year.  The  next  day  after  the  marshal  was  appointed  he  hired 
one  Winn,  whose  general  work  was  at  an  elevator  close  by,  to  start 
and  stop  the  engine  at  the  waterworks  at  stated  intervals,  fur- 
nished him  a  key  and  paid  Winn  $10  per  month  out  of  his  own 
salary.  Winn,  in  good  faith,  and  to  the  knowledge  of  people 
generally,  performed  this  work  daily  for  some  months.    The  mayor 
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and  each  councUman  testified  that  the  marshal  had  no  authority 
to  employ  Winn  and  that  they  did  not  know  of  such  employment. 
A  former  marshal  had  handled  the  work  in  the  same  way  but  not 
through  Winn.  On  one  occasion  the  machinery  was  repaired  by 
Winn  and  the  marshal.  There  was  direct  evidence  that  some  mem- 
bers of  the  council  knew  of  Winn's  work.  Winn  was  injured 
by  the  alleged  negligence  of  the  defendant.  Held,  question  for  the 
jury  whether  Winn 's  employment  was  with  the  express  or  implied 
authority  of  the  council. 

MA8TBB  AND  8EBVAKT:    Assaiiiiitloii  of  Blak-— When  a  Defense— 

2  Factory  Act.  Assumption  of  risk  constitutes  no  defense  to  a 
claim  for  injury  occasioned  by  the  failure  of  an  employer  to 
comply  with  a  statute  enacted  for  the  protection  of  employees. 
(Sec.  4999-a2  Sup.  Code.) 

PRINCIPLE  APPLIED:  Deceased -was  employed  in  operating 
defendant's  engine  at  its  waterworks  plant.  A  set  screw  on  a 
shaft  was  unguarded.  The  clothing  of  deceased  was  caught  by 
this  set  screw  and  he  was  killed.  Eeld,  defendant  under  our  Fac- 
tory Act,  Sec.  4999-a2,  would  not  be  permitted  to  plead  assump- 
tion of  risk.    (And  see  Sec.  4999-a3.) 

MA8TEB  AND  8EBVANT:    Impracticability  of  Guarding  Machinery 

3  — Burden  of  Proof.  If  it  be  "  impracticable ' '  to  guard  machinery 
as  required  by  our  Factory  Act  (Sec.  4999-a2  Sup.  Code)  defend- 
ant must  assume  the  burden  to  so  show. 

HA8TEB  AND  SEBVANI^:    Factory  Act-Hoarding  Mactainery— Un- 

4  authorised  Change— Effect.  If  a  master  so  sets  up  his  machinery 
that  it  requires  no  guard,  shield  or  covering  under  our  Factory 
Act  (Sec.  4999-a2)  and  if  without  the  master's  knowledge  or  con- 
sent or  fault  the  machinery  is  changed,  the  master  is  not  re- 
sponsible for  such  change.  (''Failure  to  discover"  change  not  in 
the  case.) 

« 

PRINCIPLE  APPLIED:  A  shaft  connecting  defendant's  en- 
gine with  a  pump  had  a  ''clutch"  thereon  fastened  by  "set- 
screws."  Evidence  tended  to  show  that  when  the  deceased  went 
to  work  only  "countersunk"  set-screws  flush  with  the  surface 
of  the  shaft  were  used.  Deceased  was  caught  on  the  shafting  and 
killed.  ' '  Head ' '  set-screws,  projecting  a  half  inch  from  the  shaft- 
ing, and  on  which  projections  the  clothing  of  deceased  had  caught, 
were  then  found  on  the  shafting.  Defendant  claimed  it  never  con- 
sented to  or  knew  of  the  use  of  ' '  head ' '  set-screws  upon  the  shaft- 
ing until  the  accident.  Evidence  tended  to  show  that  deceased 
had  prior  to  the  accident  purchased  "head"  set-screws  of  the 
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same  kind  as  found  on  the  shafting  when  he  was  killed.  The  eonrt 
instructed  on  the  theory  that  defendant  must  show  that  the  de- 
ceased substituted  *  *  head ' '  set-screws  for  the  ' '  counter-sunk ' '  set- 
screws.  Held,  error — ^that  the  burden  was  on  plaintiff  at  all  stages 
to  show  defendant's  use  of  set-screws — ^that  it  was  immaterial 
who  made  the  change  if  without  the  knowledge,  consent  or  fault 
of  defendant. 

NEOLIOEKCE:  JMAemod  of— TnwifflclwKTy.  No  negligence  is  shown 
5  on  the  following  state  of  facts:  The  clothing  of  deceased  was 
caught  by  a  set-screw  on  a  shaft  in  an  engine  room  and  deceased 
was  killed.  Negligence  was  predicated  on  the  claim  that  a  water 
pressure  gauge  which  deceased  had  to  read  was  placed  too  close 
to  the  shaft.  It  appears  probable  that  the  gauge  was  three  feet 
from  the  shaft.  The  letters  on  the  gauge  were  such  that  they 
could  be  read  at  a  distance  of  several  feet. 

Appeal  from  Woodbury  District  Court. — ^HoN.  David  Mould, 

Judge. 

Wednesday,  February  10,  1915. 

Action  by  an  administratrix  for  damages  for  alleged 
negligence  resulting  in  the  death  of  Lester  Winn.  The  plain- 
tiff alleged  that  the  decedent  was  an  employee  of  the  defendant 
and  engaged  in  operating  an  engine  in  the  waterworks  plant 
of  the  defendant.  The  answer  pleaded  a  general  denial,  con- 
tributory negligence,  and  assumption  of  risk.  There  was  a 
verdict  for  the  plaintiff  for  $20,000.  Upon  motion  for  new 
trial  the  trial  court  gave  to  the  plaintiff  the  election  to  accept 
judgment  for  $8,000  and  judgment  was  entered  accordingly. 
The  defendant  appeals. — Reversed. 

0,  D.  Nickle,  Henderson  &  Fribourg,  for  appellee. 

ShuU,  OUl,  Sammis  &  StUwUl,  H.  B.  Walling,  for  ap- 
pellant. 

Evans,  J. — The  petition  alleged  that  the  defendant  is 
and  was  an  incorporated  town  and  that  it  owned  and  operated 
a  waterworks  system,  the  power  being  produced  by  the  use  of 
a  gasoline  engine ;  that  the  decedent  was  employed  to  operate 
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the  gasoline  engine;  that  his  employment  began  about  the 
first  of  July,  1912,  and  continued  until  the  time  of  his  death 
January  27,  1913 ;  that  the  decedent  was  killed  while  engaged 
in  the  duties  of  his  employment.  Two  specifications  of  negli- 
gence were  pleaded:  (1)  that  certain  set  screws  were  used 
upon  the  shafting  which  connected  the  engine  and  pump  and 
that  such  set  screws  protruded  about  one-half  inch  above  the 
surface  of  the  shafting  and  the  same  were  not  properly 
guarded;  (2)  that  the  defendant  negligently  located  its  water 
pressure  gauge  in  a  dangerous  place  in  that  it  was  unneces- 
sarily near  the  set  screws  and  thereby  increased  the  danger 
therefrom.  Both  specifications  of  negligence  were  submitted 
to  the  jury.  In  support  of  the  first  specification  the  plaintiff 
relied  upon  the  Factory  Act  and  particularly  upon  Sec. 
4999-a2. 

I.  One  of  the  principal  issues  that  developed  under  the 
evidence  upon  the  trial  was  whether  the  decedent  was  an  em- 
ployee or  was  a  mere  volunteer  or  trespasser.  Winn  was  actu- 
^    ^,  ally  employed  by  ShefSeld.    Sheffield  was  the 

1.    BfASTBB  AND  ^  M-      ^  ^ 

SSJ^Jl^        town  marshal  of  the  defendant.    Pursuant  to 

servant  6Id- 

emp^ytaJs  "**"'  ^^^  employment  Winn  entered  upon  his  du- 
SeS*  of  *  ^^'  ties  and  performed  them  daily  for  nearly  seven 
master.  months  up  to  the  date  of  the  accident.  For  the 

defendant  it  was  made  to  appear  by  the  testimony  of  the  mayor 
and  each  member  of  the  town  council  that  Sheffield  had  no  au- 
thority to  employ  him  and  that  no  member  of  the  town  council 
knew  of  the  employment ;  that  the  duty  to  operate  the  pump 
and  waterworks  devolved  upon  Sheffield  himself,  the  same 
being  a  part  of  his  stipulated  duties  as  marshal ;  that  Sheffield 
employed  Winn  on  his  own  account  and  paid  him  out  of  his 
own  purse  to  do  his  work.  It  appears  that  Winn's  main  occu- 
pation consisted  of  work  in  an  elevator  which  was  situated  a 
short  distance  from  his  home  and  that  the  waterworks  plant 
was  located  between  his  home  and  such  elevator.  He  was 
employed  by  Sheffield  to  start  and  stop  the  engine  and  pump 
at  appropriate  intervals.     This  he  was  enabled  to  do  con- 
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veniently  because  of  the  relative  location  of  the  plant  between 
the  elevator  and  his  home.  His  compensation  was  $10  a  month 
which  was  paid  to  him  by  Sheffield.  It  was  urged  therefore 
that  he  was  not  an  employee  of  the  defendant  and  that  the 
provisions  of  the  Factory  Act  were  not  available  to  the  plain- 
tiff herein.  This  denial  of  authority  and  consent  was  met  by 
the  following  considerations  put  forward  by  the  plaintiff.  The 
scope  of  the  marshal's  authority  was  not  definitely  fixed  by 
any  written  resolution  or  ordinance.  He  was  expected  to  per- 
form the  general  duties  of  a  marshal ;  to  drag  the  streets  when 
necessary ;  and  to  operate  the  waterworks  plant.  Some  degree 
of  supervision  of  the  plant  and  its  machinery  devolved  upon 
him  although  it  appeared  that  the  ultimate  and  general  super- 
vision was  reserved  to  the  city  council.  Each  member  of  the 
council  visited  the  plant  several  times  a  year.  Sheffield  re- 
ceived for  his  services  $45  a  month.  He  employed  Winn  the 
next  day  after  his  own  appointment.  Previous  to  this  time 
and  continuing  up  to  April,  1912,  one  Heath  had  been  the 
town  marshal  and  he  had  employed  the  witness  Badgerow  to 
do  the  same  work  as  was  done  by  Winn.  The  defendant  is 
a  town  of  six  or  seven  hundred  people.  Their  plant  is  located 
close  to  the  business  part  of  town.  There  was  no  concealment 
or  bad  faith  on  the  part  of  Winn.  Sheffield  furnished  him 
with  a  key.  His  services  were  performed  openly  and  to  the 
knowledge  of  citizens  of  the  town.  In  November  the  clutch 
became  out  of  repair.  This  was  reported  by  Winn  to  Sheffield 
who  reported  it  to  the  city  council.  Sheffield  and  Winn  re- 
moved the  clutch  and  a  member  of  the  council  came  after  it 
and  sent  it  off  for  repairs.  When  it  was  returned  Winn  as- 
sisted again  in  replacing  it.  It  is  claimed  however  that  Winn 
was  not  actually  present  when  the  councilman  took  the  clutch 
for  repair.  There  was  direct  evidence  of  actual  knowledge  of 
Councilman  Lucas  of  Winn's  work  and  perhaps  the  same 
ought  to  be  said  as  to  Councilman  Meyers.  Upon  the  state  of 
facts  thus  disclosed  we  think  the  case  comes  well  within  the 
rule  applied  in  Aga  v.  Harbach,  127  Iowa  144,  and  that  it 
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was  f<nr  the  jmy  to  say  whether  the  employment  of  the  de- 
cedent and  the  renditi<m  of  services  by  him  pnrsoant  thereto 
was  with  the  consent  of  the  town  council  either  express  or 
implied.  The  role  is  folly  discussed  in  the  cited  case  and  we 
need  not  repeat  the  discussion.  The  jury  necessarily  found 
with  the  plaintiff  upon  this  question. 

The  issue  of  fact  being  found  for  the  plaintiff  at  this 
point  it  disposes  also  of  the  question  of  assumption  of  risk, 
such  plea  not  being  available  to  the  defendant  under  the 
„    „   _  circumstances.    Pali  v.  Numa  Coal  Co.,  149 

2.    llASTEl  AKD  ' 

SSVtiSi'  Of*"     ^^^*  1^ »  Stephenson  v.  Sheffield  Brick  wnd 

de'eiaT!"  fli<?     ^iU  Co.,  151  lowa  371 ;  Siodola  v.  C.  B.  B. 

^^  •^*-  Co.,  152  Iowa  37 ;  Murray  v.  C.  B.  I.  &  P.  Co., 

152  Iowa  732;  Verlin  v.  V.  8.  Gypsum  Co.,  154  Iowa  723; 
Lanib  v.  Wagner  Mfg.  Co.,  155  Iowa  400. 

11.  The  shafting  between  the  engine  and  the  pump-frame 
was  about  two  feet  long.  Upon  this  shafting  and  midway 
between  the  engine  and  the  pump-frame  was  the  clutch  and 

this  was  fastened  to  the  shafting  by  means  of 

bbrvaitt:  im-     the  Set  screws  in  question.    These  set  screws 

practicability  ^  ,        ,       ,  ,     »^     «       ,^     ,         , 

of  ffuardiog       were  between  the  clutch  and  the  flywheel  and 

macnlnery :  ^ 

barden  of  occupied  a  few  inches  of  the  surface  close  to 

the  clutch.  The  entire  distance  between  clutch 
and  flywheel  was  about  one  foot  It  is  urged  for  appellant 
that  it  was  impracticable  if  not  impossible  to  guard  such  set 
screws  any  further  than  they  were  guarded  by  their  proxim- 
ity to  the  clutch;  that  covering  of  any  kind  would  interfere 
with  the  oiling  of  the  clutch.  It  is  sufficient  to  say  that 
the  burden  of  this  contention  rested  upon  the  defendant. 
Kimmerle  v.  Dubuque  Altar  Co.,  154  Iowa  42. 

It  appears  also  from  the  defendant's  own  testimony  that 
''counter-sunk"  set  screws  could  be  and  had  been  used  for 
such  purpose  and  that  by  this  manner  the  head  of  the  screw 
was  rendered  flush  with  the  surface  of  the  shafting  so  as  to 
present  no  head  or  projection.  The  screws  actually  in  use  at 
the  time  of  the  accident  were  known  as  ''head"  set  screws 
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and  they  presented  a  projection  of  about  one-half  inch  above 
the  surface  of  the  shafting.  It  was  upon  such  projection  that 
the  clothing  of  the  decedent  was  caught. 

III.  There  is  a  further  controversy  in  the  record  concern- 
ing the  set  screws  in  use.    For  the  defendant  it  was  made  to 
appear  by  considerable  very  direct  evidence  that  when  Winn 
4    mastbb  awd       filtered  upon  his  work  only  ** counter-sunk" 
tor/IJct !  ^^     ^^  screws  were  in  use  upon  such  shafting  and 
Sfne^?  Sa-      *h*t  ^^^  ^^  *^^®  **  t^c  time  the  clutch  was 
chan^^f^         removed  and  replaced  again.     It  was  also 

made  to  appear  that  on  December  15th,  Winn 
purchased  at  one  of  the  hardware  stores  ''head''  set  screws 
of  the  same  kind  as  were  found  upon  the  shafting  immedi- 
ately after  his  death  and  that  neither  the  marshal  nor  any 
member  of  the  city  council  had  ever  consented  to  or  known 
of  the  use  of  ''head"  set  screws  upon  such  shafting  prior  to 
the  accident.  From  such  evidence  the  inference  naturally 
contended  for  by  the  defendant  was  that  Winn  himself  with- 
out authority  substituted  the  "head"  set  screws  for  the 
"counter-sunk"  set  screws. 

In  submitting  this  question  to  the  jury  the  trial  court 
by  instruction  11  laid  an  undue  burden  upon  the  defendant. 
It  declared  the  evidence  of  the  defendant  thereon  to  be  wholly 
circumstantial  and  instructed  the  jury  that  they  could  not 
find  from  such  evidence  that  Winn  substituted  the  set  screws 
unless  that  was  the  only  reasonable  conclusion  that  could 
be  drawn  from  the  evidence.  The  instruction  was  erroneous. 
The  burden  to  show  the  use  of  the  set  screws  by  the  defend- 
ant was  upon  the  plaintiff  in  the  first  instance.  That  burden 
was  not  shifted  in  the  trial  of  the  case.  It  was  not  legally 
necessary  for  the  defendant  to  show  that  Winn  made  the 
substitution.  If  the  officers  of  the  defendant  had  performed 
their  duty  and  had  properly  guarded  the  screws  by  sinking 
them  into  the  shafting  and  if  without  their  knowledge,  con- 
sent or  fault  they  were  changed  by  anyone,  then  the  defendant 

was  not  responsible  for  such  change.    It  might  become  respon- 
VoL.  108  Ll— 45 
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Bible  later  for  failure  to  discover,  bat  that  question  is  not  now 
involved.  If  it  were,  Winn  might  not  wholly  escape  a  sim- 
ilar obligation  to  discover  the  change  and  report  it  to  his 
superiors. 

IV.  As  already  indicated  one  of  the  specifications  of 
negligence  was  based  upon  the  claim  that  the  water  pressure 
gauge  was  negligently  placed  too  close  to  the  shaft  in  question. 

The  theory  is  that  the  decedent  was  induced 
evidence  of :       to  go  daugerously  near  the  shafting  m  order 

InsufflcieDcy.  ^ 

to  read  the  dial  of  the  gauge.  We  are  unable 
to  discover  from  the  evidence  just  how  close  to  the  shafting 
it  was.  It  does  appear  that  a  certain  lever  which  was  used 
to  throw  the  pump  in  and  out  of  gear  was  located  about  a  foot 
and  a  half  to  the  right  of  the  set  screws  and  that  the  water 
gauge  was  located  about  a  foot  and  a  half  to  the  rifi^t  of  the 
lever.  The  figures  upon  the  dial  indicating  the  water  pressure 
were  one-half  inch  in  dimension.  In  another  circle  the  figures 
indicating  the  depth  of  the  water  in  the  mains  were  one-fourth 
inch  in  dimension.  Manifestly  there  was  alwajrs  a  consistent 
relation  between  the  pressure  of  the  water  and  its  depth.  The 
figures  in  either  circle  were  readily  readable  at  a  distance  of 
several  feet.  We  are  able  to  find  nothing  in  the  evidence  in 
this  record  which  would  justify  a  finding  of  negUgence  in  the 
location  of  such  gauge.  No  attempt  has  been  made  in  ap- 
pellee's brief  to  point  out  such  evidence.  The  trial  court 
submitted  this  specification  to  the  jury  as  an  issue.  Such 
submission  was  not  justified  by  the  record  before  us. 

y.  In  view  of  the  fact  that  a  new  trial  must  be  ordered 
for  the  reasons  above  indicated  we  need  not  pass  upon  the 
question  of  whether  a  new  trial  ought  to  be  ordered  on  account 
of  the  alleged  passion  and  prejudice  of  the  jury.  As  indi- 
cated by  the  reduction  in  the  trial  court  the  verdict  was 
grossly  excessive.  Whether  there  was  passion  and  prejudice 
upon  the  first  trial  is  a  question  which  cannot  affect  a  second 
trial  and  we  give  it  no  further  consideration. 
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For  the  errors  indicated  a  new  trial  must  be  ordered. 
The  judgment  below  is  accordingly — Reversed. 

Deemeb,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


The  Bellevue  Bank  of  Allen  Eimberly  &  Co.,  Appellant, 
V.  The  Security  National  Bank  of  Sioux  City,  Iowa, 
Appellee. 

BANKS  AND  BANKING:     Principal  and  Agent— Wben  Belation 

1  Bxlsta— OoUectlon  of  Note.  A  bank  receiving  a  note  for  collec- 
tion and  remittance  becomes  the  agent  of  the  sender  to  perform 
such  acts. 

BANKS  AND  BANKING:    As  Collecting  Agent— Notes— Obecks  in 

2  Payment — ^Wben  Payment  Effected.  The  naked  act  of  accepting  a 
check  in  payment  of  a  note  is  presumed  in  law  to  be  on  condi- 
tion that  the  check  is  good.  If  the  check  is  dishonored,  no  pay- 
ment is  effected. 

PRINCIPLE  APPLIED:    (See  appUcation  below.) 

BANKS  AND  BANKING:    Deposit  of  OhedcB— Credit  Thereon— Can- 

3  cellatlon.  The  naked  act  of  a  bank  in  entering  a  credit  on  its 
books  in  favor  of  one  depositing  the  check  of  a  third  party  is 
presumed  in  law  to  be  on  condition  that  the  deposited  check  is 
good.    If  the  check  is  dishonored,  the  credit  can  be  cancelled. 

PBINCIPLE  APPLIED:     (Bee  application  below.) 


BANKS  AND  BANKING:  Bemlttances  Under  Mistake— Fraud— ^Be- 
4  call — Cancellation— Principal  and  Agent.  A  remittance  in  the 
form  of  a  draft  to  the  holder  of  a  note  by  one  acting  as  the  col- 
lecting agent  for  such  holder,  such  remittance  being  made  under' 
a  mistake  of  fact,  induced  by  fraud,  that  said  note  had  really 
been  paid,  may  be  recalled  and  cancelled  even  though  the  holder 
of  the  note  to  whom  the  remittance  was  sent  was  not  a  party  to 
the  said  fraud,  the  said  holder  parting  with  nothing  and  losing 
nothing  by  reason  of  the  mistake. 

PBINCIPLE  APPLIED:    The  Western  Go.  of  Sioux  City  and 
the  Michigan  Co.  of  Kalamazoo,  Mich.,  were  both  going  concerns. 
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April  l8t|  the  Western  Go.  issued  $240,000  of  aeeommodation  notes 
to  the  Michigan  Co.,  the  same  being  sold  at  divers  places.  Plain- 
tiif  bought  one  of  these  notes,  which  was  payable  at  defendant's 
bank  August  1st  following.    Nearly  $20,000  of  like  notes,  owned 

'  by  other  parties,  fell  due  at  the  same  time  and  place.  Being  ac- 
commodation notes,  the  Michigan  Go.  assumed  to  meet  them  by 
sending  to  the  Western  Go.  on  July  26-28  four  of  its  own  checks 
(all  later  dishonored)  aggregating  $30,000  and  drawn  on  Kala- 
mazoo and  New  York  banks.  The  Western  Go.,  having  a  checking 
account  with  defendant,  deposited  these  four  checks  with  defend- 
ant on  the  afternoon  of  July  30th  and  received  credit  entry  on 
the  books.  Defendant  forwarded  the  checks  at  once  for  payment, 
the  correspondent  being  ordered  to  wire  notice  of  dishonor  if  any 
such.  In  due  course,  the  four  checks  would  be  presented  August 
1st.  A  few  days  prior,  the  defendant  received  plaintiff's  note  for 
collection.  Defendant  had  for  collection  other  notes  of  the  same 
kind  aggregating  $20,000.  Defendant  presented  all  notes  for  pay- 
ment on  August  1st  and  received  from  the  Western  Go.  a  check 

'  on  itself  for  the  aggregate  amount  and  surrendered  them  all  to  the 
maker.  Defendant  knew  nothing  of  the  nature  of  the  notes,  or  of 
the  relations  existing  between  the  Western  Go.  and  the  Michigan 
Go.  It  believed  the  four  checks  had  been  or  woiild  be  honored. 
On  August  Ist  at  4:30  P.  M.,  it  mailed  to  plaintiff  a  draft  for  the 
amount  of  its  note.  Within  an  hour,  a  wire  said  the  Kalamazoo 
checks  were  dishonored.  On  the  same  day,  defendant  repossessed 
itself  of  all  the  notes,  returned  the  Western  Co.  check,  stopped 
payment  of  th''  draft  and  wired  demand  on  plaintiff  for  its  return 
when  received.  The  note  was  protested  and  returned.  The 
Western  Go.  and  the  Michigan  Go.  both  proved  to  be  insolvent. 
No  indorser  or  security  was  released.  Plaintiff  brought  suit  on 
the  draft. 

Held,  (a)  the  defendant  was  the  mere  agent  of  the  plaintiff  to 
collect  the  note,  (b)  the  agent  was  justified  in  taking  the  check 
of  the  Western  Go.  on  condition  in  law  that  if  the  cheek  proved 
worthless  no  payment  in  fact  would  be  effected,  (c)  the  credit 
on  the  books  to  the  Western  Go.  induced  by  the  worthless  Mich- 
igan Go.  checks  was  also  conditional,  and  (d)  defendant  had  the 
right,  on  discovery  of  the  mistake  to  recall  the  draft  and  was 
not  liable  thereon. 

ESTOPPEL:  Election  of  Remedies.  One  who,  while  acting  as  agent 
5  in  collecting  a  note,  was  misled  into  the  belief  that  the  note  was 
paid  by  reason  of  a  credit  extended  to  the  maker  of  the  note 
by  checks  deposited  by  him  with  the  agent,  and  who  thereupon 
remitted  a  draft  to  the  holder  of  the  note  for  the  proceeds  of  the 
supposed  collection,  and  who  immediately  on  learning  that  the 


Feb.  1915]  Bkllevue  Bank  v.  Bank.  709 

eheckB  were  worthless  recalled  the  draft,  is  not  estopped  to  deny 
liability  on  the  draft  because  on  the  day  following  he  brought 
suit  on  the  worthless  checks  and  later  dismissed  the  same. 

Appeal  from  Woodbury  District  Court. — Hon.  Qeorqe 

Jepson,  Judge. 

Thursday,  February  11,  1915. 

Action  upon  a  bank  draft  drawn  by  the  defendant  upon 
itB  Chicago  correspondent  in  favor  of  the  plaintiff  and  remit- 
ted by  mail.  The  defense  is  affirmative.  It  is  averred  in 
effect  that  the  draft  was  issued  and  mailed  by  mistake  and 
that  immediately  after  its  mailing  the  defendant  wired  stop- 
page of  payment  to  the  Chicago  correspondent  and  wired  a 
demand  of  return  to  the  plaintiff  as  payee,  all  of  which  was 
done  on  the  same  day  and  before  the  plaintiff  had  received 
the  draft  or  had  been  otherwise  advised  of  its  remittance. 
The  detailed  facts  pleaded  will  be  set  forth  in  the  opinion. 
There  was  judgment  for  the  defendant.  Plaintiff  appeals. — 
Affirmed, 

ShuU,  OiU,  Sammis  &  StilwiU,  and  Hunger,  Robinson 
and  Kindig,  for  appellant. 

MUchrist  it  Scott,  and  Carter,  Brackney  &  Carter,  for 
appellee. 

Evans,  J. — The  plaintiff  is  a  banking  partnership  of 
Bellevue,  Michigan.  The  defendant  is  a  banking  corporation 
of  Sioux  City,  Iowa.  Two  other  actors  figure  prominently  in 
the  facts.  The  Western  Implement  Company  was  a  partner- 
ship engaged  in  the  retail  implement  and  automobile  business 
in  Sioux  City.  Its  capital  was  about  $11,000.  The  Michigan 
Buggy  Company  was  a  manufacturing  corporation  of  Kala- 
mazoo, Michigan,  engaged  largely  in  the  manufacture  of  au- 
tomobiles. The  Western  Implement  Company  was  a  patron 
of  the  defendant  bank  to  the  extent  that  it  maintained  a  check- 
ing account  therein.    For  convenience  in  the  discussion,  the 
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names  of  the  two  companies  will  be  abbreviated  and  they  will 
be  referred  to  as  the  Michigan  Company  and  the  Western 
Company.  Both  were  going  concerns.  Both  proved  to  be  in- 
solvent,  the  Western  Company  becoming  involved  in  the  insol- 
vency of  the  Michigan  Company.  The  draft  sued  on  was  in 
supposed  collection  of  and  remittance  for  a  note  for  $923.75 
executed  by  the  Western  Company  to  the  Michigan  Company; 
endorsed  by  the  Michigan  Company  to  the  plaintiff;  sent  by 
the  plaintiff  to  the  defendant  for  collection  and  direct  remit- 
tance of  proceeds.  The  note  was  drawn  payable  at  the  defend- 
ant bank.  On  the  date  of  its  maturity,  the  Western  Company 
delivered  its  check  on  the  defendant  bank  for  the  amount  of 
said  note  and  others  maturing  on  the  same  date  executed  by 
the  same  makers  to  the  same  payee  but  held  by  different  en- 
dorsees. At  the  time  such  check  was  delivered,  the  Western 
Company  had  an  apparent  credit  upon  the  books  of  the  bank 
for  an  amount  sufficient  to  meet  the  same.  Belying  upon 
such  apparent  credit  and  believing  the  check  to  be  therefore 
good,  the  defendant  bank  drew  its  draft  in  favor  of  the  plain- 
tiff and  remitted  the  same  as  the  proceeds  of  the  collection 
of  its  note.  The  fact  which  came  to  light  immediately  there- 
after was  that  the  apparent  credit  of  the  Western  Company 
on  the  books  of  the  defendant  bank  had  been  obtained  by 
a  scheme  which  was  essentially  fraudulent  and  whereby  the 
Michigan  Company  and  the  Western  Company  intended  to 
induce  the  defendant  bank  to  accept  the  checks  of  the  Western 
Company  in  payment  of  the  various  notes  referred  to.  The 
facts  in  brief  were  that  in  April,  the  Michigan  Company  had 
obtained  from  the  Western  Company  its  notes  for  a  total  sum 
of  $240,000.  These  were  wholly  without  consideration  and 
were  accommodation  notes.  These  were  sold  by  the  Michigan 
Company  to  various  purchasers.  As  between  the  Michigan 
Company  amd  the  Western  Company,  it  was  the  duty  of  the 
former  to  meet  these  notes  when  they  matured.  For  that 
apparent  purpose  it  sent  on  July  26th  and  28th  to  the  Western 
Company  two  checks  upon  banks  in  Kalamazoo  and  two 
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checks  upon  banks  in  New  York,  making  a  total  of  over 
$30,000.  On  the  afternoon  of  July  30th,  these  checks  were 
deposited  by  the  Western  Company  to  its  own  credit  in  the 
defendant  bank  and  were  forwarded  by  the  bank  for  collec- 
tion. Under  the  instructions  of  the  defendant  bank  to  the 
collecting  banks,  it  was  entitled  to  telegraphic  notice  in  case 
of  dishonor.  In  due  course  these  checks  would  be  presented 
to  the  drawees  by  August  1st.  The  Kalamazoo  checks  were 
thus  presented  in  the  forenoon.  The  defendant  bank,  ignorant 
of  the  real  relations  between  the  Michigan  Company  and  the 
Western  Company,  a-nd  ignorant  of  the  fact  that  the  paper 
was  accommodation  paper;  and  having  received  no  notice  of 
the  dishonor  of  the  checks  deposited  on  July  30th,  and  believ- 
ing, therefore,  that  the  same  had  been  or  would  be  honored, 
remitted  the  draft  in  question  to  the  plaintiff  at  4:30  P.  M. 
Within  one  hour  thereafter,  it  received  telegraphic  notice  of 
the  dishonor  of  the  Kalamazoo  checks.  It  immediately  sought 
out  the  Western  Company  and  then  learned  from  it  of  the 
facts  which  we  have  above  recited.  It  demanded  and  received 
back  the  note  which  it  had  previously  surrendered,  and  re- 
called the  draft  by  wire  in  the  manner  already  indicated. 
Later,  it  received  telegraphic  notice  of  the  dishonor  of  the  New 
York  checks.  The  Michigan  Company  and  the  Western  Com- 
pany were  in  fact  insolvent,  as  these  developments  disclosed. 
The  defendant  bank  thereupon  formally  protested  the  note 
and  returned  it  to  the  plaintiff.  No  endorser  or  other  form 
of  security  was  released  nor  was  any  loss  caused  to  the 
plaintiff  by  any  act  or  failure  on  the  part  of  the  defendant. 
The  plaintiff  refused  to  return  the  draft  and  refused  to  con- 
cede any  right  to  the  defendant  to  recall  the  same.  The  de- 
tailed facts  in  the  case  are  undisputed  and  are  made  to  appear 
largely  by  stipulation. 

It  will  be  seen  from  the  foregoing  that  the  draft  in  suit 
presents  on  its  face  a  cause  of  action  and  that  the  affirmative 
defense  thereto  is  in  the  nature  of  a  failure  of  consideration 
and  mistake. 
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The  contention  of  the  plaintiff  in  areroment  is  that  its 
situation  is  the  same  as  if  it  had  itself  received  from  the 
Western  Company  its  check  drawn  on  the  defendant  bank 
and  as  if  it  had  presented  such  check  at  the  defendant's  coun- 
ter and  had  received  payment  therefor  either  in  money  or 
by  the  draft  in  question.  If  the  case  before  us  is  the  equiv- 
alent of  the  supposed  case,  then  it  may  be  conceded  that  the 
plaintiff  is  entitled  to  recover.  The  general  rule  undoubtedly 
is  that  when  the  holder  of  a  check  presents  it  at  the  counter 
of  the  bank  upon  which  it  is  drawn  and  receives  payment 
therefor,  the  transaction  is  closed  and  is  not  subject  to  recon- 
sideration. It  is  upon  this  theory  that  the  plaintiff  has  argued 
the  case  here.  The  follovring  principal  authorities  are  relied 
on  in  support  of  the  proposition:  National  ExcJumge  Bank 
V.  Ginn,  33  L.  R.  A.  (N.  S.)  963  (Md.) ;  Oddie  National  Bank 
V.  National  City  Bank,  45  N.  Y.  735 ;  First  Naiional  v.  Burk- 
ham,  32  Mich.  328 ;  Citizens  Ba/nk  v.  Schwarzschild,  23  L.  B. 
A.  (N.  S.)  1092  (Va,) ;  First  National  Bank  v.  Devenish,  15 
Colo.  229.  Prom  a  note  in  23  L.  R.  A.  (N.  S.)  1092,  sutMra, 
appellant 's  brief  quotes  the  rule  as  follows :  ' '  In  the  absence 
of  fraud,  the  payment  of  a  check  or  note  by  a  bank  upon 
which  it  is  drawn  or  at  which  it  is  payable,  under  the  mis- 
taken belief  that  the  drawer  of  the  check,  or  maker  of  the 
note,  has  sufScient  funds  to  his  credit  to  pay  it,  cannot  be 
recovered  by  the  bank."  From  the  opinion  there  reported 
(p.  1095),  we  quote  the  following  elaboration  of  the  role: 

'  The  general  rule  is  that  money  paid  under  a  mistake  of 
fact  may  be  recovered ;  but  the  payment  of  a  check  or  note  by 
a  bank  upon  which  it  is  drawn  or  at  which  it  is  made  payable, 
under  the  mistaken  belief  that  the  drawer  of  the  check  or  the 
maker  of  the  note  has  sufficient  funds  to  his  credit  to  pay  the 
check  or  note,  seems  to  be  an  exception  to  the  general  rule. 
The  cases  do  not  seem  to  be  entirely  agreed  upon  what  prin- 
ciple this  exception  is  based,  but  the  great,  if  not  the  over- 
whelming weight  of  authority,  maintains  this  exception  to 
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the  general  rule.  Some  plaoe  it  upon  the  ground  that  there 
is  no  privity  between  the  holder  of  the  check  or  note  and  the 
bank ;  others  upon  the  ground  that,  since  the  bank  always  has 
the  means  of  knowing  the  state  of  the  depositor's  account  by 
simply  looking  at  its  own  books,  the  payment  is  not  a  payment 
by  mistake  within  the  meaning  of  the  legal  rule  which  per- 
mits a  recovery;  others  still  place  their  decision  upon  both 
grounds. 

' '  In  Hull  V.  Bank  of  South  Carolina,  Dud.  I.  259,  one  of 
the  earliest  American  cases  that  we  have  found,  the  supreme 
court  of  South  Carolina  said  that  'this  question  is  to  be  de- 
cided rather  by  authority  than  general  reasoning  on  the  sub- 
ject. .  .  .  They  canmot  always  guard  against  fraud  and 
imposition,  but  they  may  against  mistakes  depending  on  an 
inspection  of  their  own  books  and  accounts.  .  .  •  They 
accepted  and  paid  the  check  presented  by  the  defendant  for 
and  on  account  of  Hopton,  the  drawer,  whose  money  they  kept 
for  his  convenience  and  accommodation.  The  privity  of  con- 
tract is  between  them  and  their  customer,  Hopton,  and  not 
between  them  and  one  who  may  have  happened  in  the  course 
of  dealing  to  present  a  check  drawn  by  Hopton,' 
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The  reason  for  the  exception  to  the  general  rule  above 
stated  is  based  upon  two  important  considerations.  The  first 
is  that  ordinarily  there  is  no  reason  but  laxity  and  neglect 
why  a  bank  should  not  know  the  state  of  a  depositor's  account 
at  the  time  it  pays  a  check.  The  second  is  that  the  holder  of 
a  check  receiving  payment  thereon  is  in  no  position  to  inquire 
as  to  the  state  of  the  depositor's  account  or  as  to  his  credit 
with  the  paying  bank.  Taking  the  exception  as  above  stated, 
we  think  it  is  not  decisive  of  the  case  before  us,  nor  is  this 
ease  the  equivalent  of  the  supposed  case  stated  by  the  appel- 
lant. 

The  plaintiff  sent  its  note  to  the  defendant  for  collection. 
It  made  the  defendant  its  agent  for  that  purpose.    The  rela- 
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tion,  therefore,  of  principal  and  agent  obtained.    The  duties 

of  the  agent  were  doubtless  determined  un- 

1  T)  A  W  YT  0      A  W  A 

BANKING :  der  the  law  and  usage  of  banking.    But  at  no 

agent :  when      Stage  did  the  relation  of  debtor  and  creditor, 

relation  ex-  ,  ,      ,tm 

ists:  colled-       or  of  buver  and  seller,  anse.    The  plaintiff 

tion  of  note.  ^  7  r 

continued  to  own  the  note.  The  defendant 
owed  the  duty  of  diligence  in  its  collection.  If  the  defend- 
ant failed  in  its  duty  or  overstepped  it^  authority,  it  was 
liable  to  the  plaintiff  for  its  resulting  loss.  The  foundation 
question  is,  what  was  the  liability  of  the  defendant  to  the 
plaintiff  immediately  before  it  mailed  the  draft  t  If  it  had 
not  mailed  the  draft,  would  it  have  been  liable  for  the  amount 
supposed  to  have  been  collected  on  the  note?  The  trial  court 
found  that  the  sending  of  the  checks  by  the  Michigan  Com- 
pany and  the  depositing  of  the  same  by  the  Western  Company, 
and  the  issuance  of  the  check  of  the  Western  Company  against 
its  credit  in  the  bank  all  constituted  one  connected  transac- 
tion. Exception  is  taken  to  this  conclusion.  We  think  it  was 
clearly  correct.  All  these  acts  were  done  in  pursuance  of  the 
same  plan  and  with  the  manifest  intent  to  induce  the  defend- 
ant to  believe  that  the  acceptance  of  the  check  was  safe  and, 
in  such  belief,  to  surrender  the  possession  of  the  note.  The 
check  which  the  defendant  bank  thus  received  was  for  over 
$20,000  and  was  for  the  amount  of  nineteen  notes  of  the  same 
character  as  that  of  plaintiff.  The  defendant  bank,  as  the 
collecting  agent,  was  within  its  duty  in  accepting  from  the 
^    ^  maker  of  the  note  a  check  if  it  had  reason  to 

2.  Banks  and 

couicung  "      believe  the  same  to  be  good.  The  acceptance  of 

chtcia  In  ^pay-    ®^^^  check  Operated  presumptively,  however, 

paymen?'^^^       only  as  a  Conditional  payment  of  the  note. 

effected.  Upon  the  dishonor  of  the  check,  the  condition 

failed  and  the  holder  of  the  note  was  entitled  to  maintain 

his  original  cause  of  action.    Whatever  difference  there  may 

be  in  the  authorities  on  these  propositions,  they  are  sustained 

by  the  great  weight  of  authority  and  we  are  committed  to 
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them.    Griffin  v.  Erskine,  131  Iowa  444 ;  DUle  v.  White,  132 
Iowa  327. 

The  question  of  conditional  satisfaction  and  conditional 
credits  where  checks  are  accepted  in  the  transaction  of  busi- 
ness is  very  fully  discussed  in  the  cited  cases  and  we  will  not 
now  enter  that  field  of  discussion.  The  following  excerpt  from 
the  Oriffin  case  sufSciently  indicates  the  trend  of  such  dis- 
cussion : 

^'Cheeks,  drafts  and  other  bills  of  exchange  are  the 
means  of  transferring  the  money,  in  adjusting  nearly  all 
commercial  transactions,  and  in  authorizing  an  agents  whether 
bank  or  individual,  to  make  collections,  it  may  be  assumed, 
in  the  absence  of  instructions  to  the  contrary,  that  the  author- 
ity is  to  be  executed  in  the  manner  usual  and  customary  in 
the  commercial  world.  While  the  agent  may  not  accept 
anything  but  the  actual  cash  in  satisfaction  of  the  claim,  he 
may  receive  a  check  or  draft,  negotiable  and  payable  on  de- 
mand, which  he  has  good  reason  to  believe  will  be  honored  on 
presentation,  as  a  ready  and  more  convenient  means  of  obtain- 
ing the  money  in  conditional  satisfaction  of  the  debt.  Such 
payment  offers  no  greater  temptation  to  the  agent  than  pay- 
ment in  cash  to  which  ordinarily  it  is  equivalent.  If  honored 
by  the  drawee,  payment  relates  back  to  the  time  of  delivery." 

It  is  likewise  true  that  the  credit  obtained  upon  the 

books  of  the  defendant  bank  by  the  Western  Company  by 

the  deposit  of  the  Michigan  Company  checks  on  July  30th 

8    Banks  and        ^^  presumptively  a  conditional  credit  and 

poSt^o?'  ^^     ^^'^  ^^^  subject  to  the  honor  of  the  checks. 

thwSii :  ^'i'^-"    I^  re   State   Bamk,  45   Am.    St.   Rep.   454 

ceiiation.  (Minn.) ;  Blake  v.  Hamatan  Savings  Bank, 

128  Am.  St.  Rep.  684  (Ohio) ;  Bank  v.  Cummings,  24  Am.  St. 

Rep.  618  (Tenn.) ;  Beat  v.  City  of  SomerviUe,  50  Fed.  647; 

Si.  Louis  Railway  Co.  v.  Johnston,  133  U.  S.  566;  Fayette 

National  Bank  v.  Summers,  7  L.  R.  A.  (N.  S.)  694. 

The  sum  of  the  situation  thus  presented  was  that  the 
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plaintiff's  note  was  not  in  fact  paid;  and  in  a  legal  sense  the 
plaintiff  never  lost  its  title  thereto.    As  between  the  defend- 
ant and  the  Michigan  and  Western  Compa- 
BANKING  •  re.     nies,  it  was  as  though  the  Michigan  Company 

mittancefl 

under  mi8-        had  deposited  its  four  checks  upon  the  New 

take :  fraud :  '^  '^ 

cSution^*""       York  and  Kalamazoo  banks  for  the  purpose 
agent^*^  *"^     ^^  meeting  its  maturing  notes.    The  scheme 

pursued  was  a  legal  fraud  upon  the  defend- 
ant. It  was  calculated  to  mislead  and  did  mislead.  As  be- 
tween these  companies  and  the  defendant  bank,  the  bank  was 
clearly  entitled  to  retrace  every  step  taken  and  to  reduce  the 
entire  transaction  to  a  nullity.  But  the  plaintiff  was  not 
a  party  to  the  wrongful  acts  of  such  companies.  Can  it  for 
that  reason  stand  in  the  way  of  the  cancellation  of  the  con- 
ditional credits  obtained  by  the  offending  companies,  even 
though  redress  to  the  defendant  would  involve  no  loss  to  itt 
Can  it  insist  upon  the  affirmative  benefit  in  its  own  favor  which 
was  manifestly  intended  by  the  wrongdoers t  Plaintiff's  note 
was  in  fact  worthless  when  it  sent  it  for  collection.  No  ad- 
vantage to  it  was  lost  by  any  mistake  or  act  of  the  defendant. 
If  the  defendant  had  not  made  the  mistake  which  it  did,  the 
note  could  not  have  been  collected. 

The  general  rule  is  that  money  paid  through  a  mistake 
of  fact  may  be  recovered  back  provided  the  recipient  thereof 
shall  not  thereby  be  put  in  any  worse  position  than  he  would 
have  occupied  if  the  mistaken  payment  had  not  been  made. 
In  such  case  it  is  not  necessary  that  the  mistake  be  mutuaL 
Union  Natimial  Bank  v.  Sixth  National  Bank,  3  Am.  Rep.  718; 
James  River  National  Batik  v.  Webber,  124  N.  W.  952  (N. 
Dak.) ;  Merchants  National  Bank  v.  National  Bank,  139  Mass. 
513  (2  N.  E.  89) ;  Merchants  Bank  v.  National  Eagle  Bwnk, 
101  Mass.  281.  The  exception  to  this  rule  has  already  been 
stated  in  the  quoted  excerpts.  As  therein  appears,  the  excep- 
tion does  not  obtain  in  the  presence  of  fraud  or  imposition. 
It  only  remains  then  to  inquire  whether  the  innocent  recipient 
will  be  prejudiced  by  requiring  restitution. 
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We  think  it  must  be  said  upon  this  record  that  at  the 
time  the  defendant  bank  mailed  the  draft  in  question  it  was 
not  under  obligation  to  do  so ;  that  it  did  mail  the  same  under 
a  clear  mistake  of  fact  which  had  been  induced  by  legal  fraud 
and  imposition ;  that  it  mailed  the  draft  in  good  faith  in  the 
reasonable  belief  that  the  conditional  credit  to  the  Western 
Company  had  become  absolute  by  the  honor  of  the  checks. 
The  mailing  of  the  draft  in  no  manner  changed  the  position 
of  the  Bellevue  Bank.  It  was  not  misled  thereby  nor  did  it  act 
thereon.  It  was  advised  of  the  mistake  before  it  knew  of  the 
existence  of  the  draft  or  the  supposed  collection  of  the  note. 
As  between  the  parties,  the  effect  of  the  draft  was  to  give  to 
the  plaintiff  a  prima-facie  case,  and  to  throw  the  burden  of 
defense  upon  the  defendant.  Notwithstanding  the  mistake, 
the  defendant  did  everything  which  it  could  and  ought  to  have 
done  as  the  collecting  agent  of  the  plaintiff.  Plaintiff  sus- 
tained a  loss,  it  is  true,  but  it  did  not  result  through  the  mis- 
take or  fault  of  the  defendant.  The  following  excerpts  from 
the  DUle  ease,  supra,  are  applicable  here : 

"The  vendor  had  already  lost;  the  paper  was  good  for 
nothing  to  him.  Nor  does  the  fact  that  he  supposed  it  to  be 
good  justify  him  in  keeping  the  money  or  property  received, 
which  could  only  have  been  given  for  it  by  the  purchaser 
upon  the  same  supposition  that  it  was  good.  There  has  been 
a  failure  of  consideration.  , 

'  *  The  appellant  has  met  with  a  regrettable  loss,  but  his 
misfortune  is  in  no  manner  chargeable  to  the  appellee.  His 
loss  was  as  real,  tangible,  and  certain  before  and  at  the  time 
he  undertook  to  make  the  loan  as  it  is  now.  To  say  that  he 
might  hold  and  enforce  the  note  and  mortgage  for  which  the 
appellee  has  never  received  the  slightest  value  is  to  say  that 
he  may,  without  having  furnished  the  least  consideration, 
compel  the  appellee  to  assume  the  responsibilities  of  his  faith- 
less banker  and  make  good  the  wasted  deposit. ' ' 
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The  foregoing  conclusions  have  direct  support  in  the  fol- 
lowing authorities,  each  of  which  is  almost  identical  in  its 
principal  facts  with  the  case  at  bar :  Interstate  National  Bank 
V.  Bingo,  115  Am.  St.  Rep.  176;  3  L.  R.  A.  (N.  S.)  1179;  Mer- 
chants National  Bamk  v.  National  Bank  of  the  Commonwealth, 
supra,  139  Mass.  513 ;  2  N.  E.  89 ;  Steinhart  v.  National  Bank, 
28  Am.  St.  Rep.  132  (Calif.). 

In  the  first  case  cited,  the  Interstate  Bank  was  the  col- 
lecting bank  which  had  received  a  note  for  collection  from 
the  Watkins  Bank.  The  endorser  of  the  note  presented  in 
payment  his  own  check  on  the  Merchants  Bank.  The  collect- 
ing bank  made  immediate  inquiry  of  the  Merchants  Bank 
whether  such  check  was  good  and  was  informed  that  it  was. 
The  collecting  bank  thereupon  accepted  the  check  and  sur- 
rendered to  the  endorser  the  paper  of  its  principaL  It  credited 
the  principal  with  the  proceeds  of  the  collection  and  mailed 
notice  accordingly.  It  also  charged  up  the  amount  against 
the  credit  account  of  the  Merchants  Bank,  which  account  was 
maintained  with  it  by  the  Merchants  Bank  for  such  purpose. 
The  check  proved  to  be  in  fact  worthless.  The  information 
from  the  Merchants  Bank  that  it  was  good  was  the  result 
of  a  mistake  of  that  bank,  such  bank  having  understood  the 
conversation  to  refer  to  a  different  check.  The  Interstate  Bank 
thereupon  immediately  rescinded,  returned  the  check,  and  re- 
possessed itself  of  the  paper,  and  notified  its  principal.  It 
was  held  that  no  one  was  prejudiced  as  a  result  of  the  mis- 
take and  that  the  parties  were  entitled  to  restore  the  status 
quo.  The  following  excerpts  from  the  opinion  indicate  the 
line  of  argument  adopted  in  that  case: 

''There  is  at  least  plausible  ground  for  the  argument 
that  until  the  note  is  paid  its  ownelr  is  entitled  to  its  posses- 
sion and  to  aU  the  incidental  rights  attached  to  it,  and  there- 
fore an  agent  who  fails  to  return  either  the  very  thing  in- 
trusted to  him,  or  its  equivalent  in  money,  the  only  thing  he 
is  authorized  to  accept  for  it,  should  not  be  permitted  to  haggle 
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about  the  extent  of  the  resulting  injury,  but  should  be  com- 
pelled to  respond  at  once  to  his  principal  for  the  full  amount 
of  the  note  and  to  look  for  his  own  reimbursement  to  what- 
ever rights  he  has  succeeded  in  retaining  against  the  maker. 
But  when  the  note  is'  recovered  without  its  vitality  or  se- 
curity having  been  in  any  way  impaired,  no  reason  is  appar- 
ent why  the  agent  should  be  liable  at  all,  unless  to  the  extent 
of  any  actual  loss  that  might  have  been  occasioned  by  his  act. 
Therefore,  as  suggested  by  Mr.  Daniel,  a  recovery  of  tha 
note  by  the  collecting  agent  upon  the  very  day  of  its  sur- 
render to  the  maker  retrieves  any  wrong  thereby  done  to  the 
owner.  But  manifestly  the  only  importance  of  the  two  acts 
being  done  on  the  same  calendar  day  arises  from  the  necessity 
under  ordinary  circumstances  of  the  note  being  protested  on 
the  day  of  presentation  in  order  to  hold  the  indorsers.  In  the 
present  case  there  was  no  indorsement  upon  the  note  except 
that  of  Ladd,  Penny  ft  Swazey,  who  were  hardly  in  a  position 
to  assert  a  right  to  notice  of  its  dishonor. 

''We  do  not  understand  that  it  is  claimed,  and  it  certainly 
cannot  successfully  be  maintained,  that  the  mere  physical  ex- 
change of  a  note  held  for  collection  for  a  check  can  at  once 
fix  a  liability  upon  the  collecting  agent,  irrespective  of  all 
considerations  of  the  subsequent  conduct  of  the  parties.  If 
after  such  an  exchange  the  agent,  before  the  maker  of  the 
note  left  his  presence,  should  become  so  far  doubtful  of  the 
sufficiency  of  the  check  as  to  insist  upon  and  obtain  a  retrans- 
fer  of  the  note,  this  would  clearly  reinstate  the  precise  situa- 
tion that  existed  before  any  surrender  of  the  note  was  made. 
In  the  present  case,  if,  when  the  Interstate  Bank  first  called 
up  the  Merchants  Bank,  it  had  been  told  that  the  check  was 
worthless,  and  had  then  reclaimed  the  note,  probably  no  con- 
tention would  have  been  made  that  it  had  incurred  any  lia- 
bility. This  is  for  all  practical  purposes  just  what  was  done 
so  far  as  the  mere  matter  of  time  was  concerned,  for  the  de- 
lay was  really  insignificant.  We  are  therefore  of  the  opinion 
that  the  recaption  of  the  note  was  accomplished  under  such 
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circumstances  as  to  relieve  the  Interstate  Bank  of  liability 
unless  the  matter  is  affected  by  its  entry  upon  its  books  of  a 
credit  to  the  Watkins  Bank  and  by  its  subsequent  dealings 
with  that  bank  and  the  Merchants  Bank. 

''We  cannot  regard  this  entry  of  credit  upon  the  books 
of  the  Interstate  Bank  as  any  more  determinative  of  its  rela^ 
tions  with  the  Watkins  Bank  than  of  the  question  of  the 
payment  of  the  note.  In  Midland  Nat.  Bank  t;.  Brightwelly 
148  Mo.  358,  71  Am.  St.  Rep.  608,  49  S.  W.  994,  it  is  said: 
'When  a  note  or  draft  is  sent  by  one  individual  or  bank  to  an- 
other bank  for  collection  isuid  to  remit  the  proceeds  to  the 
sender,  the  relation  of  principal  and  agent  is  created,  and  not 
that  of  creditor  and  debtor.  .  .  .  Having  received  tbe  note 
or  draft  for  collection,  it  does  not  owe  the  amount  thereof  to 
the  sender  until  collected,  and  though  it  may  credit  in  its 
bo(to  therefor,  such  a  credit  may  be  treated  as  provisional  if 
the  paper  is  afterwards  dishonored,  and  it  may  cancel  the 
credit.'  'The  fact  that  the  depositor's  account  is  credited 
with  the  amount  of  the  items  taken  for  collection  does  not  of 
itself  operate  to  transfer  the  title  to  the  paper,  for,  by  the 
custom  of  bankers,  the  collection  is  charged  back  at  once  if 
not  paid.'  3  Am.  &  Eng.  Enc.  Law,  2d  ed.,  p.  817.  The  fact 
that  the  credit  was  given  only  after  the  check  had  been  re- 
ceived and  an  inquiry  made  about  it  does  not  affect  the  prin- 
ciple by  which  the  matter  is  controlled.  The  bank  might  well 
elect  to  give  credit  only  for  such  collection  items  as  upon 
investigation  it  believed  reasonably  certain  would  be  paid, 
and  to  hold  others  without  credit  until  actual  payment,  with- 
out, by  pursuing  such  course,  binding  itself  to  be  answerable 
whenever  its  judgment  that  payment  would  be  made  should 
prove  mistaken." 

The  Merchants  National  Bamk  case  above  cited  is  quite  in 
point.  In  that  case  the  plaintiff  had  paid  the  check  of  one 
Burgess  drawn  upon  itself.  At  the  time  it  honored  the  check, 
Burgess  appeared  to  have  a  credit  upon  its  books.     This 
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proved,  however,  to  be  a  false  credit  which  had  been  obtained 
by  the  wrongdoing  of  Burgess.  By  this  means  the  drawee 
bank  was  misled  into  the  payment  of  the  check,  such  payment 
being  made  to  another  bank,  the  defendant  in  the  case.  Im- 
mediately upon  discovering  the  mistake,  it  tendered  back  the 
check  and  demanded  a  return  of  the  money  as  having  been 
paid  by  mistake.  The  recovery  was  allowed.  In  the  Sieinhart 
case  above  cited,  a  bank  received  a  note  for  collection  against 
one  of  its  own  customers.  At  the  request  of  the  customer, 
the  collecting  bank  charged  the  amount  of  the  note  to  his 
account  and  mailed  a  draft  to  the  owner  of  the  note.  Im- 
mediately thereafter,  it  discovered  the  insolvency  of  the  maker 
of  the  note  and  thereupon  cancelled  the  credit  and  reclaimed 
the  draft.  The  mistake  in  that  case  was  induced  by  the  im- 
plied fraud  of  the  maker  of  the  note  in  concealing  his  insol- 
vency. Its  right  to  make  such  cancellation  and  reclaim  the 
draft  was  sustained. 

Upon  the  record  before  us,  it  is  our  conclusion  that  the 
defendant  in  this  case  was  within  its  rights  in  returning  the 
Western  Company's  check  and  in  reclaiming  the  plaintiff's 
note  and  that  the  plaintiff  is  not  entitled  to  claim  the  affirma- 
tive benefit  of  the  mistake. 

II.  The  plaintiff  in  its  reply  pleaded  an  estoppel  upon 
the  defendant.  The  facts  averred  were  that  on  August  2nd, 
the  defendant  began  an  attachment  suit  against  the  Western 

Company  and  the  Michigan  Company  upon 
election  of         the  two  dishonored  checks  drawn  upon  the 

remedies.  ^  '^ 

Kalamazoo  banks.  The  contention  is  that  it 
thereby  elected  a  remedy  which  was  inconsistent  with  its 
present  position.  The  attachment  suit  was  in  fact  subse- 
quently dismissed.  It  is  a  sufficient  answer  to  this  contention 
that,  prior  to  August  2nd,  the  defendant  bank  had  already 
elected  its  present  position  and  that  it  has  maintained  it  ever 
since.  If  the  doctrine  of  election  of  remedies  is  applicable  to 
the  case,  its  election  of  August  Ist  could  have  been  pleaded 

Vol.  16S  Ia. — 46 
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against  it  in  the  attachment  suit  as  a  defense.  It  naturally 
follows  that  such  a  defense  could  not  be  effective  against 
both  remedies. 

There  is  a  further  consideration  here  that  the  defend- 
ant bank  had  a  cause  of  action  against  the  attachment  de- 
fendants outside  of  the  transaction  involved  in  the  $20,000 
check.  It  had  paid  on  the  1st  of  August  over  its  counter, 
checks  presented  by  other  collecting  banks  in  payment  of  other 
notes.  These  payments  amounted  to  several  thousand  dol- 
lars. For  such  payments,  the  defendant  bank  had  no  other 
remedy,  so  far  as  appears  in  this  record.  This  itself  would 
have  justified  a  suit,  although  it  might  be  doubtful  whether 
the  checks  themselves  could  have  formed  the  basis  of  the 
cause  of  action.  Be  that  as  it  may,  the  beginning  of  the  suit 
worked  no  estoppel  upon  the  defendant  as  against  the  remedy 
elected  on  Aug^ust  Ist. 

We  reach  the  conclusion  that  the  judgment  entered  be- 
low dismissing  the  plaintiff's  suit  was  proper  and  it  is — 
Affirmed. 

Deemeb,  C.  J.,  Weaver,  Ladd,  Gatnob  and  Preston,  JJ., 
concur. 


P.  L.  Fowleb,  Appellant,  v.  Decatub  County,  Appellee. 

ASaiGKMENTS:     Title  of  A88lgne&->Safficlent  Pleading  to  Show. 

1  Allegations  of  plaintiff's  ownership  of  a  claim  as  assignee,  held 
sufSlcient,  in  instant  case,  on  demurrer,  though  petition  would  have 
been  subject  to  motion  for  more  specific  statement. 

OLEBK  OF  COURTS:    Authority— Paying  Xhidaimed  Money  to  Treas- 

2  urer — Judgments.  The  clerk  of  the  district  court  has  no  authority, 
under  Bee.  300,  Code,  to  turn  over  to  the  county  treasury,  or 
the  county  treasurer  to  receive,  the  amount  collected  on  a  private 
judgment  but  not  called  for  by  the  judgment  plaintiff,  said  section 
only  commanding  the  clerk  to  turn  over  to  the  treasurer  unclaimed 
"fees." 
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COUNTY     TBEASUBEB:       Authority — ^Extrft-Offlcial     Becelpt     of 

3  Money — ^Effect.  The  county  treasurer  has  no  authority,  under 
Sees.  482  to  492,  inclusive,  Code,  to  receive  from  the  clerk  of  the 
district  court,  and  render  the  county  liable,  unclaimed  money  re- 
ceived by  the  clerk  on  a  private  judgment  and  uncalled  for  by  the 
judgment  plaintiff. 

MUKIdPAL  00BP0BATI0K8:    Extra-Offldal  Beceipt  of  Money  by 

4  Officers — ^Liability.  Municipal  corporations  cannot  be  rendered 
liable  by  the  unauthorized  and  extra-official  receipt  of  money  by 
its  public  officers. 

PEINCIPLE  APPLIED:  A  clerk  of  the  district  court  officially 
received  money  collected  by  the  sheriff  on  an  execution  issued 
on  a  judgment.  Later,  the  judgment  plaintiff  not  calling  for  the 
money,  the  clerk,  mistaking  his  duty,  paid  the  money  to  the  county 
treasurer.  There  was  no  law  authorizing  the  clerk  to  so  pay  or 
the  treasurer  to  so  receive.  Some  fourteen  years  later,  an  as- 
signee of  the  judgment  brought  an  action  at  law  against  the 
county,  alleging  that  the  money  was  paid  over  to  the  treasurer 
"to  be  held  in  trust.''  Held,  on  demurrer  that  petition  did  not 
state  facts  showing  liability  of  county. 

Appeal  from  Decatur  District  Court. — Hon.  Thomas  L. 

Maxwell^  Judge. 

Thursday,  February  11,  1915. 

Action  at  law  to  recover  money  alleged  to  have  been  de- 
posited with  the  county  treasurer.  The  demurrer  of  the 
defendant  was  sustained,  and  plaintiff  appeals. — Affirmed^ 

P.  L,  Fowler,  for  appellant. 

Ed.  H,  Sharp,  County  Attorney,  for  appellee. 

Preston,  J. — The  petition  alleges,  substantially,  that 
plaintiff  is  the  assignee  of  the  Iowa  Savings  &  Loan  Associa- 
tion; that  about  January  18,  1898,  said  association  obtained 
judgment  against  E.  A.  Allen  et  al.,  in  the  district  court  of 
Decatur  County ;  that  July  20,  1898,  a  special  execution  was 
issued  against  certain  property  which  was  returned  Septem- 
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ber  21,  1898,  satisfied  in  part;  that  the  property  sold  for 
$187.90,  and  that  such  amount,  less  the  sheriff's  costs,  was 
turned  over  to  the  clerk  of  the  court  of  Decatur  County,  and 
that,  after  paying  costs,  there  was  left  in  the  clerk's  hands 
$140.05 ;  that  July  4,  1899,  the  clerk,  J.  C.  Stockton,  turned 
over  to  A.  C.  Cochran,  the  then  county  treasurer  of  Decatur 
County,  the  sum  of  $140.05,  to  be  held  in  trust  for  said  Sav- 
ings Association;  that  on  October  11,  1911,  said  association 
assigned  to  J.  S.  Irish  the  above  named  judgment  and  its 
proceeds  as  follows:  '*In  consideration  of  $5.00  and  other 
value,  the  Iowa  Savings  &  Loan  Association  hereby  sells,  as- 
signs and  sets  over  to  J.  S.  Irish  its  interest  in  all  judgments 
it  may  have  in  the  State  of  Iowa;"  that  on  August  6,  1912, 
the  claim  was  presented  to  the  county  auditor  of  defendant 
county  and  payment  refused. 

The  grounds  of  the  demurrer  are,  first,  that  the  plaintiff 
has  no  legal  capacity  to  sue  for  the  reason  that  the  petition 
shows  that  the  claim  is  the  property  of  John  S.  Irish ;  second, 
that  the  facts  stated  do  not  entitle  the  plaintiff  to  the  relief 
demanded  for  the  reason  that  the  petition  shows  on  its  face 
that  defendant  county  is  in  no  way  indebted  to  plaintiff,  and 
if  the  money  was  paid  in  to  the  treasurer,  A.  C.  Cochran,  by 
John  C.  Stockton,  as  alleged,  Decatur  County  would  be  in  no 
way  liable  for  the  same,  because  there  is  no  law  authorizing 
the  clerk  to  turn  over  money  received  on  judgments  to  the 
treasurer  or  any  other  party  other  than  the  party  obtaining 
the  judgment,  or  his  assignees  or  representatives ;  third,  that 
there  is  a  defect  of  party  defendant,  or  that  plaintiff's  rem- 
edy, if  any,  would  be  against  the  treasurer  by  mandamus  to 
compel  him  to  pay  the  judgment,  or  an  action  against  Stock- 
ton to  recover  the  amount  for  wrongfully  allowing  the  money 
received  on  the  judgment  to  pass  from  his  hands  as  clerk; 
fourth,  that  the  petition  on  its  face  shows  that  the  account  is 
barred  by  the  statute  of  limitations;  and  fifth,  that  there  is 
no  law  allowing  or  permitting  the  county  treasurer  to  act  as 
trustee  for  plaintiffs  who  obtain  judgments  in  the  courts. 
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1.  While  the  allegations  of  the  petition  are  somewhat 
indefinite  as  to  the  alleged  assignment  of  the  claim,  or  own- 
ership thereof  by  plaintiff,  and,  doubtless,  the  petition  would 

I  ,     .  have  been  subject  to  a  motion  for  more  specific 

5^r  -temen,,  ,e  UJBk  «,e  .n.g.tion.  .«  »«. 

pleading*  to  ^^^^^  ^^  demurrer.    Of  course,  upon  a  trial 

show.  ^£  ^ljg  ^^^^  plaintiff  would  be  required  to 

prove  that  he  was  entitled  to  sue  and  that  he  was  the  proper 
party  to  receive  the  money  alleged  to  have  been  deposited. 

2.  Appellant  relies  entirely  upon  Sec.  300  of  the  Code, 
and  cites  no  other  provision  of  the  statute  or  authority.  But 
it  is  clear  that  this  section  has  reference  only  to  fees.    Sec. 

299  refers  to  the  fees  received  by  the  clerk 
COURTS :  au-       and  which  he  is  required  to  report.    Sec.  300 

thorlty:  ixay-  . 

ing  onciaimed    provides,  in  substance,  that  on  the  first  Mon- 

money   to  *^  '  ' 

jaSflD^ts.         ^*y  ^  January  and  July  of  each  year,  he 

shall  pay  into  the  county  treasury,  for  the 
use  of  the  county,  all  other  fees  not  belonging  to  his  office 
which  are  unclaimed,  and  provides  that  the  fees  may  be  drawn 
on  demand  by  the  person  entitled  thereto.  The  statute  can- 
not be  enlarged  to  include  the  proceeds  of  judgments.  In 
certain  cases  an  administrator,  guardian,  trustee  or  referee, 
desiring  to  make  a  final  report,  may  deposit  funds  for  persons 
entitled  thereto,  and,  if  not  paid  to  such  persons  within  one 
year,  the  clerk  shall  deposit  such  moneys  with  the  county 
treasurer,  and  when  the  claimant  appears  he  may  make  appli- 
cation to  the  district  court,  who  may,  if  satisfied,  direct  the 
county  auditor  to  issue  a  warrant  on  the  treasurer.  Code 
Sec.  370,  371,  372. 

Sec.  368  of  the  Code  provides  that,  under  certain  cir- 
cumstances, the  court  may  order  money  paid  to  the  clerk. 
These  sections  do  not  apply  here,  and  appellant  does  not  so 
claim. 

The  duties  of  the  county  treasurer  are  prescribed  in  the 
Code«  Sees.  482  to  492,  and  there  may  be  some  other  provi- 
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aions  for  collecting  money  in  special  cases.    But  we  are  not 

8    couNTT  ^^*®^  *^'  *^^  ^^  unable  to  find,  any  provi- 

authority" "ex-    ®^^^  ^'  ^^^  Statute  authorizing  the  county 

rSei"*^of  treasurer  to  receive,  or  the  clerk  to  pay  to 

money :  effect    ^j^^  treasurer,  money  under  the  circumstances 

alleged  in  this  case. 

Appellee  relies  upon  and  cites  only  State  v.  FarreU,  83 
Iowa  561.    The  argument  of  appellee  is,  that  the  mere  fact 
that  the  money  which  came  into  the  hands  of  the  clerk  by  rea- 
son of  the  payment  of  a  civil  judgment  was 

4.  Municipal  i_       ,  .  . ,  ,  *   ^v 

corporations:    by  him  paid  over  to  the  treasurer  of  the 

extra-offlclal  '^ 

mon*^*  b '  county  does  not  make  the  county  a  trustee  for 

Uauiity  *^®  owner  of  the  judgment,  because  there  is 

no  law  warranting  such  transfer  and  no  law 
that  would  make  the  county  a  trustee  under  such  circum- 
stances ;  that,  at  the  most,  the  money  would  be  held  as  money 
had  and  received,  and  that,  therefore,  the  claim  would  be 
barred  by  the  statute  of  limitations. 

The  argument  is,  also,  that  if  plaintiff  is  entitled  to  any 
relief,  it  would  be  either  against  the  clerk  for  wrongfully 
turning  the  money  over  to  the  treasurer,  or  against  the  treas- 
urer for  wrongfully  receiving  the  money ;  that  these  two  offi- 
cers may  not,  by  their  wrongful  acts,  bind  the  county  and 
make  the  county  a  trustee  for  money  under  such  circum- 
stances. 

It  is  alleged  in  the  petition  that  the  money  in  question 
was  turned  over  to  the  treasurer  to  be  held  in  trust,  and  it  was 
so  alleged  in  the  petition  in  the  case  of  State  v.  FarreU,  supra, 
and  that  case  was  determined  upon  demurrer.  The  demurrer 
was  sustained  and  the  decision  affirmed  by  the  supreme  court. 
It  should  be  borne  in  mind  that  this  is  an  action  at  law,  and 
not  in  equity,  to  establish  a  trust. 

We  are  of  opinion  that  the  petition  does  not  allege  facts 
sufficient  to  show  that  the  money  was  held  in  trust  for  the 
benefit  of  the  judgment  creditor,  or  its  assigns,  and  that,  there 
being  no  provision  of  law  authorizing  the  treasurer  to  receive 
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the  money  as  county  treasurer,  his  bondsmen  would  not  be 
liable  for  the  payment  of  this  money,  and^  if  this  is  so,  the 
county  would  not  be  liable.  The  treasurer  might  be  liable 
personally,  perhaps,  if  the  account  was  not  barred  by  the 
statute  of  limitations,  but  this  we  do  not  determine.  If  the 
money  is  held  by  the  county  treasurer  extra-oflScially,  for 
others,  the  county  would  not  be  liable.  To  hold  otherwise 
would  be  to  hold  that  many  people  might,  without  authority, 
make  deposits  with  the  county  treasurer  of  large  sums  of 
money  and  hold  the  bondsmen  or  the  county  simply  because 
the  treasurer  takes  the  money. 

It  should  be  noticed  that  the  money  was  paid  some  four- 
teen years  ago,  and  it  is  not  shown  that  the  person  now  occu- 
pying the  position  of  treasurer  is  the  same  person  to  whom 
the  money  was  paid,  nor  is  there  any  allegation  that  the  then 
treasurer  did  in  fact  turn  the  money  into  the  county  treasury 
with  the  funds  of  the  county  or  that  it  is  so  held.  Nor  is  it 
shown  or  alleged  that  the  then  treasurer  turned  this  money 
over  to  his  successor.  As  bearing  upon  the  views  here  ex- 
pressed, see:  29  Cyc.  1455;  Western  Fruit  &  Candy  Co,  v, 
Petersberger,  161  Iowa  436;  District  of  Columbia  v.  Petty, 
229  U.  S.  593,  57  L.  Ed.  1343. 

In  the  Western  FruU  cfe  Candy  Co.  case,  supra,  it  was 
held  that,  because  the  statute  did  not  constitute  the  clerk  of 
court  the  custodian  of  the  fund,  he  did  not  receive  it  by 
virtue  of  his  ofSce,  and,  though  the  plaintiff  might  maintain 
an  action  against  him  personally,  he  would  not  be  liable  on 
his  official  bond,  and  that,  because  the  clerk  did  not  receive 
the  money  by  virtue  of  his  office,  he  was  not  subject  to  sum- 
mary proceedings  to  compel  its  payment. 

In  the  District  of  Columbia  case,  supra,  it  was  held  that 
under  the  evidence  in  that  case  moneys  received  by  an  auditor 
were  not  public  moneys;  that  funds  of  private  citizens  were 
held  extra-officially  by  the  officers,  and  that  the  sureties  on 
his  bond  were  not  liable  therefor. 
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It  is  oar  conclusion  that  the  ruling  of  the  trial  court  was 
right,  and  the  judgment  is — Affirmed. 


Deemer^  C.  J.f  Evans  and  Weaver^  JJ.,  concur. 


Waltham  Piano  Co.,  Appellant,  v.  The  Lindholm  Furni- 
ture Co.,  Appellee. 

WITNESSES:      Cro8»-Exuiilnatlon— Erldenca   Intiodiiced   "Ont   of 

1  Order" — Discretion  of  Oonrt.  The  admiaBion  of  evidence  "out  of 
order"  under  cross-examination  is  not  necessarily  erroneous. 
Gross-examination  should,  generally,  be  confined  to  matters 
brought  out  on  the  examination  in  chief,  or  properly  inhering 
therein,  yet  the  trial  court  has  a  wide  discretion  in  relation 
thereto. 

PBINCIPLE  APPLIED:  Plaintiff  was  suing  to  recover  the 
value  of  pianos  destroyed  by  fire.  Defendant  claimed  the  pianos 
belonged  to  plaintiff  at  time  of  fire.  While  plaintiff  was  develop- 
ing its  case,  defendant  on  cross-'^xamination  of  one  of  plaintiff's 
witnesses  called  for  and  introduced  a  series  of  letters  relating 
to  the  controversy,  over  plaintiff's  objection  that  they  were  in- 
competent, irrelevant  and  immaterial,  not  cross-examination,  and 
that  they  were  a  part  of  defendant's  affirmative  defense.  The 
identification  of  these  letters  was  perhaps  not  cross-examination. 
When  defendant  came  to  developing  his  defense,  these  letters  were 
re-identified  and  re-introduced  and  read.  When  they  were  read  is 
not  shown.    Held,  not  prejudicial  error. 

BAIIaBCBNT:    Sale  of  Property — ^EstoppAL   A  bailee  holding  pianos  at 

2  the  risk  of,  and  without  storage  charges  to,  the  owner,  and  under 
an  agreement  to  account  for  sales,  is  not  estopped  from  denying 
liability  for  pianos  destroyed  by  fire  without  his  fault  merely 
because  he  sold  some  of  the  pianos. 

INSTBXJCnON'S:     Oleamess— Hypercritical  Objections.    Certain  in- 

3  structions  stating  that  defendant  "would  be"  liable  to  plaintiff 
for  certain  pianos,  and  that  plaintiff  ''would  be"  entitled  to  judg- 
ment unless  defendant  established  his  affirmative  defense,  con- 
sidered and  held  to  be  sufficiently  clear,  and  that  the  objections 
thereto  were  purely  hypercritical. 

INSTRUCTIONS:    Trial— Borden  of  Proof— Sufficiency.    Certain  in- 

4  structions  reviewed  and  held  to  sufficiently  impose  on  defendant 
the  burden  to  establish  his  affirmative  defense. 
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APPEAL  AND  EBBOS:     Evidence — Oonflict— Verdict — OondnslTe- 
5    neas.     A  verdict  on  a  fair  conflict  of  evidence  is  conclusive  on 

appeal. 

Appeal  from  Woodbury  District  Court. — ^HoN.  David  Mould, 

Judge. 

Thursday,  February  11,  1915. 

Action  to  recover  the  purchase  price  of  certain  pianos 
alleged  to  have  been  sold  and  delivered  to  the  defendant.  De- 
fendant denied  a  sale,  but  pleaded  that  it  held  the  instruments 
for  sale  on  commission,  or  under  an  arrangement  whereby 
plaintiff  assumed  the  risk,  and  that  all  save  a  certain  number 
which  it  sold  were  without  its  fault  destroyed  by  fire,  and 
that  defendant  is  not  responsible  save  for  those  sold  by  it. 
The  case  was  tried  to  a  jury,  resulting  in  a  verdict  for  plaintiff 
for  the  value  of  the  pianos  actually  sold  by  defendant,  and 
no  more;  and  plaintiff  appeals. — Affirmed. 

Carter,  Brackney  &  Carter,  for  appellant 

Henderson  &  Fribourg,  for  appellee. 

Deemer,  C.  J. — Plaintiff  is  a  dealer  in  pianos,  with  its 
principal  place  of  business  in  Milwaukee,  Wis.  Defendant  is 
a  corporation  doing  business  at  Sioux  City,  Iowa.  On  or 
about  the  6th  day  of  September,  1911,  these  parties  entered 
into  the  following  written  contract : 

''This  agreement  made  and  entered  into  this  6th  day  of 
Sept.  1911,  by  and  between  the  Waltham  Piano  Company,  of 
the  city  of  Milwaukee,  State  of  Wisconsin,  party  of  the  first 
part,  and  Lindholm  Furniture  Co.  of  Sioux  City,  County  of 
Woodbury,  State  of  Iowa,  party  of  the  second  part. 

**Witnesseth,  the  party  of  the  second  part  agrees  to  pur- 
chase from  the  party  of  the  first  part  Waltham  and  Warfield 
pianos  under  the  agreement  that  the  party  of  the  first  part 
is  to  hold  a  special  sale.    The  party  of  the  first  part  agrees  to 
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furnish  a  special  salesman  at  snch  time  as  the  party  of  the 
second  part  may  designate,  with  the  understanding  that  the 
party  of  the  second  part  is  to  pay  party  of  the  first  part  a 
commission  of  five  per  cent  on  the  gross  amount  of  all  busi- 
ness done,  and  in  addition  thereto  is  to  pay  the  railroad  fare 
of  the  salesman  from  Milwaukee  and  return,  also  the  hotel 
bill  of  said  salesman  during  said  sale  which  is  not  to  exceed 
two  dollars  per  day. 

''It  is  further  understood  that  the  party  of  the  second- 
part  is  to  pay  this  commission  in  cash  to  the  party  of  the  first 
part  at  the  close  of  the  sale. 

''It  is  understood  that  the  party  of  the  second  part  will 
pay  all  the  advertising  expenses  and  bills  of  all  kinds  incident 
to  the  sale  of  the  pianos. 

"It  is  further  agreed  that  the  party  of  the  first  part  is 
to  sell  sixty  per  cent  of  said  instruments  and  such  sales  are 
to  be  subject  to  the  approval  of  the  party  of  the  second  part, 
in  the  event  of  any  failure  on  the  party  of  the  first  part  to 
sell  the  required  number,  namely  sixty  per  cent  of  the  instru- 
ments shipped,  then  said  party  of  the  second  part  is  obligated 
only  to  pay  for  such  instruments  as  have  been  sold  by  said 
salesman  during  this  sale,  including  the  commission  due  there- 
on, and  that  the  balance  of  the  stock  of  said  instruments  are 
subject  to  return  to  the  shipper,  providing  that  said  party 
of  the  first  part  is  unable  to  make  satisfactory  arrangements 
with  the  party  of  the  second  part  for  settlement  of  same. 

"Witness  our  hands  and  seals  this  6th  day  of  Sept.  1911. 

Waltham  Piano  Co., 

F.  L.  MiUer,  Mgr. 

Lindholm  Fum.  Co., 
M.  E.  Case." 

Plaintiff  claims  that  pursuant  to  this  agreement  it  shipped 
defendant  twenty-four  instruments,  amounting  in  the  aggre- 
gate to  $3,035.00,  and  that  defendant  had  paid  but  $1,100.00 
(including  discounts)  of  the  purchase  price,  leaving  a  balance 
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due  of  $1,935.00,  for  which  it  asked  judgment  with  interest. 
It  also  alleged  that: 

''It  was  orally  agreed  between  plaintiff  and  defendant 
that  the  defendant  should  be  allowed  a  discount  of  five  dollars 
on  all  pianos  except  the  Warfield  brand,  if  paid  for  within 
thirty  days,  and  that  the  terms  on  the  Warfield  pianos  would 
be  net  in  thirty  days  time.  That  the  plaintiff  shipped  said 
pianos  on  those  terms,  which  were  accepted  by  defendant." 

The  defendant  admitted  the  execution  of  the  contract, 
and  the  receipt  of  some  of  the  pianos  was  also  admitted,  but 
it  denied  all  other  allegations  of  the  petition.  It  further 
pleaded  by  way  of  affirmative  defense  that  but  eight  pianos 
were  sold  under  the  contract,  and  that  by  reason  of  that  fact 
it  did  not  become  the  owner  of  the  remainder,  but  held  the 
same  subject  to  plaintiff's  order;  and  that  at  all  times  after 
the  sale  and  after  January  1,  1912,  plaintiff  was  the  owner 
of  the  unsold  instruments.  It  also  pleaded  payment  for  the 
pianos  sold,  and  it  further  alleged : 

"That  after  January  1,  1912,  the  plaintiff  herein  en- 
deavored to  sell  the  remaining  pianos  then  in  possession  of 
the  defendant  herein  to  the  defendant,  but  that  the  defendant 
herein  refused  to  buy  them  but  orally  agreed  with  the  plain- 
tiff that  the  pianos  might  remain  in  defendant's  possession 
subject  to  the  order  of  the  plaintiff,  and  that  if  the  defendant 
was  able  from  time  to  time  to  sell  any  of  the  same,  that  the 
defendant  would  account  for  the  list  price  value  of  the  pianos 
thus  sold. 

**That  on  or  about  May  22nd,  1912,  the  defendant  sold 
the  Warfield  piano  number  36491,  and  became  indebted  to 
the  plaintiff  for  the  list  value  of  said  piano  in  the  sum  of 
$110.00. 

"That  the  other  pianos  were  held  by  the  defendant  for 
and  on  account  of  the  plaintiff,  and  subject  to  its  order  until 
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March  19th,  1912,  when,  without  any  fault  upon  the  part  of 
the  defendant  the  said  pianos  were  consumed  by  fire. 

''That  the  defendant  herein  paid  all  commissions  and 
expenses  due  to  the  plaintiff,  and  all  advertising  bills  incident 
to  the  sale  of  the  pianos,  and  fully  performed  all  the  terms  of 
said  contract  upon  the  part  of  the  defendant." 

In  reply  plaintiff  admitted: 

''That  at  some  time  subsequent  to  the  date  of  holding 
of  the  sale  and  on  or  about  January  15,  1912,  some  negotia- 
tion was  had  between  plaintiff  and  defendant  concerning  the 
disposition  of  the  pianos  remaining  unsold,  but  that  no  defi- 
nite understanding  or  agreement  was  arrived  at  further  than 
that  pending  some  future  negotiation  and  agreement  con- 
cerning the  disposition  of  said  pianos  said  defendant  orally 
agreed  with  plaintiff  that  it  would  be  responsible  for  said 
pianos  and  any  damage  to  the  same." 

Plaintiff  further  alleged: 

"That  after  the  holding  of  the  sale  in  November  and 
December,  1911,  and  after  January  1,  1912,  and  other  divers 
times  and  in  divers  manners  said  defendant  exercised  acts  of 
ownership  over  said  pianos  so  remaining  unsold  and  treated 
the  same  as  their  own,  and  did  make  sales  from  said  remain- 
ing pianos  in  a  manner  inconsistent  with  the  claims  now  made 
by  the  defendant,  and  defendant  is  now  by  its  acts  as  herein- 
before alleged  estopped  from  now  claiming  that  it  did  not  own 
and  was  not  responsible  for  the  pianos  so  remaining  in  its 
possession  after  said  sale,  as  alleged  in  November  and  Decem- 
ber, 1911,  and  under  the  terms  of  the  original  contract." 

During  the  trial  it  was  discovered  that  defendant  had 
sold  three  other  pianos  and  that  the  value  of  the  four  was 
$594.52,  and  it  was  for  this  amount  that  the  verdict  was  re- 
turned and  judgment  rendered  after  a  trial  upon  the  issues. 

On  this  appeal  plaintiff  takes  exception  to  a  ruling  on 
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the  admission  of  testimony,  to  some  of  the  instructions  given 
by  the  trial  court,  and  to  the  verdict  itself,  as  being  without 
support  in  the  evidence. 

I.  The  ruling  on  the  admission  of  testimony  has  refer- 
ence to  the  cross-examination  of  one  of  plaintiff's  witnesses. 
I  It  seems  that  defendant's  counsel  upon  cross-examination  ex- 

tracted  certain   letters   and    correspondence 

1       IVlTNBSSES  * 

cro88  ezami'na-    passing  between  the  parties  from  this  wit- 

[  tlon :    evidence  .  ^  .  .  , 

Introduced         ncss,  and  introduced  the  same  m  evidence  as 

"out  of  or-  ' 

tion*  of^court"      *  ^^^  ^^  *^®  cross-examination — ^this  over 

plaintiff's  objections  that  it  was  not  proper 
cross-examination,  and  that  the  letters  were  a  part  of  defend- 
ant's affirmative  defense.  It  appears  that  all  this  correspon- 
dence passing  between  the  parties,  which  had  been  held  by 
defendant,  was  destroyed  by  fire  and  that  plaintiff  had  been 
served  with  a  notice  to  produce  its  correspondence  relating 
to  the  matters  in  issue  upon  the  trial.  The  witness  being 
examined  was  plaintiff's  sales  manager,  who  had  much  to  do 
with  the  arrangements  between  the  parties,  and  that  he  came 
to  Sioux  City  for  the  purpose  of  opening  the  sale  referred  to 
in  the  contract ;  that  he  also  came  to  Sioux  City  about  Janu- 
ary 15,  1912,  to  check  up  and  settle  with  defendant ;  that  he 
did  check  up  the  pianos,  and  had  some  conversation  with 
defendant's  agent  with  reference  to  those  not  sold,  or  sold 
by  defendant  on  time.  After  giving  testimony  as  to  these 
and  some  other  matters,  and  upon  cross-examination  of  the 
witness,  the  record  shows  the  following,  among  other  matters : 

**By  Mr.  Pribourg:  At  this  time  the  defendant  asks  the 
plaintiff  to  produce  all  correspondence,  or  rather  all  original 
letters  sent  by  the  Lindholm  Furniture  Co.  or  its  representa- 
tives to  the  Waltham  Company  in  relation  to  this  contract 
and  this  piano  transaction,  and  all  the  correspondence  or  let- 
ters or  copies  of  correspondence  or  letters  sent  by  the  Waltham 
Company  to  the  Lindholm  Company  with  reference  to  these 
transactions. 
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''By  Mr.  Brackney:  The  plaintiff  objects  to  such  motion 
on  the  ground^  that  the  correspondence,  if  any,  is  a  part  of 
the  afSrmative  defense  of  the  defendant  in  this  action.  That 
the  notice  which  was  given  to  the  plaintiff  to  produce  the 
original  correspondence  or  copies  thereof  was  so  indefinite 
and  vague  as  to  not  be  a  proper  notice  to  the  plaintiff  or  its 
attorneys.  And  in  the  notice  given  on  April  5th  by  the  attor- 
neys for  the  defense  to  the  attorneys  for  the  plaintiff,  no  par- 
ticular correspondence  was  designated,  or  was  it  set  out  in 
the  notice  to  whom  the  letters  were  written  or  addressed,  and 
no  dates  given,  and  no  subject  of  correspondence  set  up  so  as 
to  give  the  plaintiff  any  notice  of  the  correspondence  the 
defendant  desired.  And  we  particularly  object  on  the  ground 
that  it  is  not  proper  cross-examination. 

"Defendant  then  offered  in  evidence  Exhibit  '1'  being 
notice  to  produce  letters  and  correspondence. 

"By  Mr.  Brackney:  In  response  to  that  we  have  the  no- 
tice to  the  defendant  to  make  more  specific,  which  was  made 
on  the  7th  day  of  April,  1913. 

"By  the  Court:  It  seems  to  me  this  notice  is  specific 
enough  to  notify  you  of  the  letters  that  he  wants.  And  under 
the  facts  in  this  case,  the  correspondence  having  been  de- 
stroyed by  fire,  it  is  not  presumed  the  defendant  could  give 
the  dates  of  the  letters. 

"By  Mr.  Brackney:  There  has  been  no  evidence  intro- 
duced yet  to  show  what  happened  to  the  correspondence. 

"By  the  Court:  We  will  have  to  have  this  correspond- 
ence here  on  the  trial. 

"By  Mr.  Brackney:  We  have  no  objection  but  we  want 
our  position  understood.  We  do  not  want  to  turn  over  the 
entire  correspondence  in  the  case  to  the  defendant  for  the 
purpose  of  giving  them  the  privilege  of  examining  and  fixing 
up  anything,  if  such  might  be  done. 

"By  the  Court:  The  correspondence  which  led  to  his 
coming  here,  you  may  produce  that,  prior  to  January  15th. 

"By  Mr.  Brackney:  We  would  like  to  make  this  further 


it 
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objection  now,  and  farther  object  to  this  as  incompetent,  ir- 
relevant, immaterial  and  at  this  time  not  proper  cross-exami- 
nation. 

Overruled;  plaintiff  excepts.  .  .  . 
By  Mr.  Fribourg:  We  offer  at  this  time  Exhibit  2  in 
evidence.  I  understand  the  foundation  has  not  been  laid  for 
the  introduction  of  this  copy,  but  we  will  supplement  that 
by  proof  that  these  letters,  every  one  of  them,  were  destroyed 
in  the  fire. 

''By  the  Court :  Subject  to  the  showing  that  the  originals 
were  destroyed  it  may  be  admitted. 

''By  Mr.  Brackney:  Let  the  objection  of  the  plaintiff 
stand  to  each  and  all  of  these  exhibits  on  that  groilnd,  that 
they  are  incompetent,  irrelevant  and  immaterial  and  not 
proper  cross-examination,  being  a  part  of  the  defendant's 


own  case. 


((I 
It 


It 


By  the  Court :  It  may  be  admitted  subject  to  the  show- 
ing that  the  originals  are  destroyed. 

The  plaintiff  excepts. 

By  Mr.  Fribourg :  The  defendant  now  offers  in  evidence 
Exhibit  6,  letter  from  plaintiff  to  defendant,  dated  Sept.  9, 
1911. 

By  Mr.  Brackney :    Objected  to  as  last  above. 

Objection  overruled.    Plaintiff  excepts. 

By  Mr.  Fribourg:  The  defendant  offers  in  evidence 
Exhibit  7,  being  a  letter  press  copy  or  carbon  copy  of  a  letter 
from  the  plaintiff  to  the  Lindholm  Company,  dated  Sept.  13, 
1911,  in  answer  to  Lindholm 's  letter  of  September  9th. 

"By  Mr.  Brackney:  The  plaintiff  objects  to  the  intro- 
duction of  Exhibit  7  for  the  reason  that  the  proper  founda- 
tion has  not  been  laid  and  it  is  incompetent,  immaterial,  ir- 
relevant and  not  proper  cross-examination,  and  for  the  objec- 
tion heretofore  made  to  the  rest  of  the  exhibits.  Objection 
overruled.    Plaintiff  excepts. 

"The  defendant  then  offered  in  evidence  as  a  part  of  its 
cross-examination  of  the  witness,  F.  L.  Clark,  Exhibits  8,  9, 
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10, 11,  12,  13,  14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  30,  31,  32  and  33,  and  the  plaintiff  objected  to  the 
introdnction  into  evidence  of  each  and  every  said  exhibit 
when  the  same  was  offered  for  the  reason  that  the  same  was  in- 
competent, irrelevant,  immaterial  and  not  proper  cross-exami- 
nation and  was  a  part  of  the  defendant's  aflSrmative  defense. 

''  (Clark) :  I  came  to  Sioox  City  again  in  January,  1912, 
about  the  16th  and  again  in  April,  1912.  I  came  in  April  to 
see  Mr.  Case  of  the  Lindholm  Company  with  reference  to  this 
transaction. 

Q.  ''Was  your  coming  on  the  15th  of  April  due,  among 
other  things,  to  additional  corresp<Hidence  that  had  passed 
between  the  Lindholm  Company  and  the  Waltham  Company! 

''Plaintiff  objects  as  not  proper  cross-examination  and 
calling  for  a  conclusion  of  the  witness. 

"By  the  court:  It  seems  to  me  that  under  the  pleadings 
you  allege  that  on  January  15th  a  new  arrangement  was  made, 
and  I  think  that  would  be  part  of  your  defense. 

Q.  "What  did  you  do  here  in  April  T 

"Plaintiff  objects  as  not  proper  cross-examination,  incom- 
petent, irrelevant  and  immaterial.  Objection  overruled.  Plain- 
tiff excepts. 

"I  came  here  to  see  Mr.  Case  and  he  was  in  Chicago,  and 
I  went  direct  to  Chicago  and  saw  Mr.  Case  the  next  day,  the 
morning  of  April  10th. 

Q.  "This  meeting  you  had  with  Mr.  Case  in  Chicago  in 
April  was  with  reference  to  this  identical  transaction,  was  it 
nott 

"Objected  to  as  not  proper  cross-examination,  and  a  part 
of  the  defendant's  own  case.  Objection  overruled.  Plaintiff 
excepts. 

A.  "Yes,  sir. 

Q.  "And  that  meeting  which  you  had  in  April  was, 
among  other  things,  a  result  of  that  correspondence  which  had 
taken  place  between  the  Lindholm  people  and  the  Waltham 
people,  prior  to  that  time,  was  it  notf 
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''Plaintiff  objects  same  as  last  above.  Objection  over- 
ruled.    Plaintiff  excepts. 

A.  ''I  believe  that  there  was  some  correspondence. 

By  Mr.  Fribonrg:  **Will  you  please  produce,  now,  Mr. 
Brackney,  the  correspondence  between  the  plaintiff  and  any 
of  its  representatives  and  the  defendant  and  any  of  its  rep- 
resentatives up  to  the  10th  of  April,  1912. 

By  Mr.  Brackney:  "We  object  to  the  introduction  of 
these  exhibits  at  this  time  for  the  reason  that  the  proper 
notice  has  not  been  given,  and  that  the  correspondence,  if 
any,  is  a  part  of  the  defendant's  afSrmative  defense  and  not 
proper  cross-examination  in  this  case.  That  the  demand  made 
upon  the  attorneys  for  the  plaintiff  to  produce  their  corre- 
spondence was  so  vague  and  indefinite  as  not  to  constitute  due 
and  legal  notice  under  the  statutes,  and  for  the  further  reason 
that  it  is  immaterial,  incompetent  and  irrelevant. 

By  the  Court:  "He  has  testified  as  to  part  of  the  trans- 
action, and  I  suppose  they  may  enquire  into  the  whole  trans- 
action.   Objection  overruled.    Plaintiff  excepts. 

' '  The  defendant  then  offered  into  evidence  as  part  of  its 
cross-examination  of  the  witness  F.  L.  Clark,  Exhibits  37,  38, 
39,  40,  41,  42,  43,  44,  45,  46  and  47,  and  to  the  introduction  of 
each  of  the  said  exhibits  the  plaintiff  made  timely  objection 
on  the  ground  that  the  evidence  was  incompetent,  irrelevant 
and  immaterial,  under  the  issues  in  this  case,  not  proper 
cross-examination  and  part  of  the  defendant's  afSrmative  de- 
fense. Objection  overruled  as  to  each  ^diibit.  Plaintiff  ex- 
cepts as  to  each  ruling. 

"When  I  came  to  Sioux  City  to  see  Mr.  Case  in  April 
I  had  been  informed  that  Lindholms  had  been  burned  out 
and  that  after  the  fire  Mr.  Case  refused  to  have  any  respon- 
sibility for  the  pianos. 

"As  part  of  the  cross-examination  defendant  introduced 
Exhibits  53  and  54,  56,  58,  60,  61  and  63,  no  objection  by 
plaintiff. 

Q.  "Did  you  in  your  talk  in  the  middle  of  January  with 

VOi.  168  lA.— 47 
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Mr.  Case  refer  to  this  letter  of  yours  of  December  16th,  Ex- 
hibit 25y  and  their  letter  to  yon,  Exhibit  26,  of  December 
19th  f 

'' Plaintiff  objects  as  not  proper  cross-examination,  and 
for  the  reasons  heretofore  stated.  Objection  overruled.  Plain- 
tiff excepts. 

''A.  I  may  have  called  his  attention  to  it  and  we  talked 
it  over. 

''Q.  What  was  the  talk t 

''Plaintiff  objects  as  incompetent,  irrelevant,  immaterial 
tr3ring  to  change  the  terms  of  a  written  instrument  and  not 
proper  cross-examination.  Objection  overruled.  Plaintiff 
excepts. 

''By  Mr.  Brackney:  Let  the  same  objection  stand  to 
each  question  on  this  line  of  cross-examination.  Objection 
overruled.    Plaintiff  excepts. 

' '  By  Mr.  Brackney :  Let  the  same  objection  stand  to  each 
question  on  this  line  of  cross-examination. 

"By  the  Court:  As  not  proper  cross-examination,  yes, 
sir.  And  the  objection  will  be  overruled  and  plaintiff's  excep- 
tions noted. 

"A.  The  talk  was  on  the  settlement  for  the  balance  of 
the  pianos  or  taking  them  away  and  was  in  accordance  with 
the  latter  part  of  the  contract  where  it  reads  that  what  pianos 
are  not  sold  we  shall  take  back  if  some  other  adjustment  has 
not  been  made  and  no  satisfactory  arrangement  was  made." 

When  defendant  came  to  the  introduction  of  its  testimony, 
practically  all  these  letters  and  exhibits  were  again  identified 
by  its  witnesses  or  by  admissions  of  plaintiff's  counsel,  and 
introduced  in  evidence ;  but  it  does  not  appear  when  they  were 
read  to  the  jury.  The  mere  identification  of  the  letters  by 
plaintiff's  witness,  while  it  may  not  have  been  cross-examina- 
tion in  every  case,  or  perhaps  in  none,  would  not  be  preju- 
dicial to  the  plaintiff  in  any  way.  It  was  required  to  present 
them  for  defendant's  use  because  of  the  notice  served  by 
defendant  to  produce,  and  in  producing  them  it  in  effect 
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admitted  the  genuineness  thereof.  If  not  read  as  part  of  the 
cross-examination,  there  was  no  possible  prejudice,  and  even 
if  read,  as  they  were  properly  identified  and  afterward  intro- 
duced by  defendant  as  a  part  of  its  case,  we  are  constrained 
to  hold  there  was  no  possible  prejudice  to  the  plaintiff  because 
introduced  out  of  order. 

Some  of  these  letters  were  immaterial  to  the  issues  in  the 
case,  but  as  a  rule  the  objection  was  not  specific  enough  to  call 
for  a  ruling  on  these  particular  letters,  and  no  complaint  is 
now  made  regarding  the  introduction  of  any  particular  letter. 
The  court  has  a  wide  discretion  in  limiting  the  scope  of  cross- 
examination,  but,  of  course,  should  adhere  to  the  American 
rule  and  confine  the  cross-examination,  as  a  general  thing,  to 
matters  brought  out  on  the  examination  in  chief,  or  properly 
inhering  therein.  Some  exceptions  exist  as  to  this  rule,  as 
where  it  is  attempted  to  show  the  witness's  interest  and  bias, 
or  other  matters  going  to  the  weight  or  competency  of  his 
testimony.  Of  course,  a  defendant  should  not,  as  a  rule,  be 
permitted  to  make  out  his  affirmative  defense  by  an  illegiti- 
mate use  of  the  right  of  cross-examination,  but  where  the 
matter  relates  to  letters,  documents  or  other  exhibits,  the  mere 
identification  and  offer  thereof  as  a  part  of  the  cross-exami- 
nation of  an  adversary's  witness  is  not  prejudicial  where 
the  same  matters  are  afterward  offered  and  read  as  a  part  of 
defendant's  case. 

There  was  no  error  here  of  which  plaintiff  may  justly 
complain. 

II.  The  trial  court  gave  no  instruction  with  reference  to 
the  estoppel  pleaded  in  plaintiff's  reply.  In  this  there  was 
no  error,  for  the  reason  that  under  the  issues  as  tendered  by 

defendant,  and  according  to  the  instructions 
sale  of  prop-      as  given,  defendant  was  required  to  show  in 

erty:  estoppel.  ^         '  ^ 

defense,  in  order  to  escape  liability,  that  after 
the  sale  contemplated  by  the  original  contract,  it  made  a 
subsequent  agreement  with  plaintiff  to  hold  the  pianos  without 
storage  charges  at  plaintiff's  risk,  and  to  account  for  only 
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such  as  it  sold.    If  they  were  so  held,  and  even  though  there 
might  not  have  been  an  express  agreement  that  defendant 
should  account  for  any  that  were  sold  by  him,  the  law  would 
imply  such  an  agreement;  and  from  the  fact  that  defendant 
made  some  sales  after  the  making  of  such  agreement,  no 
estoppel  would  arise  preventing  defendant  from  denying  lia- 
bility for  those  which  were  destroyed  by  fire  without  any 
negligence  on  its  part. 

In  other  words,  the  mere  sale  of  some  of  the  pianos  held 
at  plaintiff's  risk  would  not  obligate  the  defendant  to  pay 
for  them  all,  if,  as  defendant  contends,  and  as  the  court 
instructed,  the  jury  found  that  the  pianos  were  all  being 
held  at  plaintiff's  risk.  Such  facts  lack  many  of  the  essential 
elements  of  an  estoppel,  and  there  was  no  error  in  failing  to 
instruct  upon  that  issue  tendered  by  the  reply. 

III.  The  fourth  instruction  given  by  the 

8.    IN8TBUCTI0N8  :  x  ^  £   11 

dearn.'Bs :         court  read  as  follows : 


bypercrltlcftl 
objections. 


(( 


Such  are  the  issues  between  the  parties 
as  made  by  their  pleadings.  And  you  are  instructed  that 
the  undisputed  evidence  shows  that  the  parties  entered  into 
the  contract  Exhibit  'A'  which  has  been  introduced  in  evi- 
dence. That  in  pursuance  of  said  contract  the  plaintiff 
shipped  to  the  defendant  twenty-three  pianos,  the  agreed 
value  of  which  is  $2,930.00.  That  the  defendant  has  settled 
with  plaintiff  for  seven  of  the  twenty-three  pianos,  the  agreed 
value  of  which  is  $995.00. 

''And  you  are  instructed  that  under  the  terms  of  the 
contract  exhibit  'A'  the  defendant  would  be  liable  to  account 
to  plaintiff  for  the  remainder  of  the  pianos  unsettled  for,  and 
the  plaintiff  would  be  entitled  to  judgment  for  $1,935.00,  and 
interest,  unless  the  defendant  has  established,  by  a  preponder- 
ance of  evidence,  the  affirmative  allegations  set  up  in  its 
answer." 

The  use  of  the  words  which  we  have  italicized  is  criticized. 
This  objection  is  hypercritical.  This  language  to  the  minds  of 
any  ordinary  jury  meant  the  same  as  if  the  court  had  in- 
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structed  that  defendant  was  liable  to  plaintiff  unless  the  de- 
fendant established  its  affirmative  defense.  It  is  also  said  that 
the  instruction  as  a  whole  is  not  clear.  We  are  not  justified  in 
requiring  that  instructions  be  in  any  stereotyped  f  orm,  or  that 
courts  should  use  any  given  style  of  expression.  It  is  clear 
enough  that  the  instruction  gave  to  the  jury  a  correct  under- 
standing of  the  law  as  applied  to  the  particular  facts  found 
by  it  from  the  testimony. 

In  this  connection^  the  fifth  and  sixth  instructions  given 
by  the  trial  court  should  also  be  considered. 

''5.  You  are  instructed  that  in  case  of  loss  by  fire,  and 
destruction  of  personal  property,  the  loss  falls  upon  the  party 
in  whose  name  the  title  to  property  is  at  the  time  of  the 

fire.    And  under  the  contract,  Exhibit  'A,' 
'tions:  trial:     introduced  in  evidence,  the  title  to  the  pianos 

borden  of 

SSc '  """*  shipped  by  plaintiff  and  accepted  by  defend- 
ant wovld  he  in  the  Lindholm  Furniture  Co., 
subject  to  be  divested,  according  to  the  terms  thereof,  in  case 
at  a  special  sale  to  be  held,  less  than  sixty  per  cent  of  the 
pianos  were  sold.  In  this  case  the  undisputed  evidence  shows 
that  a  special  sale  was  held,  and  they  did  not  succeed  in 
selling  sixty  per  cent  of  the  pianos.  The  defendant  claims 
that  subsequent  to  said  sale,  an  agreement  was  made  whereby 
they  offered  to  return  said  pianos  to  the  plaintiff,  and  at 
plaintiff's  request  they  held  the  same  subject  to  plaintiff's 
order,  without  charging  anything  for  storage  thereon. 

^' And  you  are  instructed  that  if  the  defendant  has  proved 
to  you  by  a  preponderance  of  the  evidence,  that  after  said 
special  sale  an  agreement  was  made  between  the  witness, 
Clark,  representing  the  plaintiff,  and  the  Lindholm  Furniture 
Co.,  by  which  it  was  agreed  that  the  Lindholm  Furniture  Co. 
should  hold  the  pianos  subject  to  the  order  of  plaintiff,  at 
plaintiff's  risk  free  of  charge,  then,  and  in  that  case  there 
would  be  a  divesting  of  the  title  to  said  pianos  from  the 
Lindholm  Furniture  Company  and  the  same  would  reinvest 
in  the  plaintiff,  and  the  defendant  would  not  be  liable  for 
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anj  I068  occasioned  by  reason  of  damage  by  fire  occarring 
to  said  pianos,  without  the  fault  of  the  defendant 

"6.  So  if  you  find  from  the  evidence  in  this  case  that 
subsequent  to  the  special  sale  of  said  pianos,  and  on  or  about 
the  15th  day  of  January,  1912,  there  was  an  agreement  be- 
tween the  plaintiff  and  the  defendant,  by  which  the  defendant 
was  to  hold  the  pianos  in  question,  subject  to  the  order  of 
plaintiff,  at  plaintiff's  risk,  and  not  to  charge  the  plaintiff 
anything  for  storage  thereon;  and  you  further  find  that  a 
portion  of  said  pianos  were  subsequently  destroyed  by  fire, 
without  the  fault  of  the  defendant,  then  you  are  instructed 
that  the  defendant  would  not  be  liable  in  this  case  for  the 
pianos  so  destroyed  by  fire.  But  if  the  defendant  has  failed 
to  prove  to  you  by  a  preponderance  of  the  evidence  that  there 
was  such  an  agreement,  or  that  the  pianos,  or  a  portion  thereof, 
were  destroyed  by  fire,  without  the  fault  of  the  defendant, 
then  the  defendant  would  be  liable  to  the  plaintiff  for  the 
agreed  value  of  the  pianos  shipped,  which  the  defendant  has 
not  accounted  for  to  the  plaintiff.  Or  if  you  find  from  the 
evidence  that  the  agreement  was  that  the  defendant  should 
hold  the  pianos  under  the  contract,  Exhibit  *A*  at  defend- 
ant's risk  and  be  responsible  therefor  and  account  to  plaintiff 
therefor,  then  the  defendant  would  be  liable  for  the  pianos 
destroyed  by  fire." 

From  these  and  the  previous  instruction,  already  quoted, 
it  is  apparent  that  in  order  for  defendant  to  escape  liability, 
it  had  to  show  to  the  satisfaction  of  the  jury  that  the  agree- 
ment pleaded  by  it  as  an  affirmative  defense  was  in  fact 
made,  and  in  the  event  it  failed  to  do  so,  plaintiff  was  entitled 
to  judgment  for  the  full  amount  of  its  claim. 

The  reference  to  the  effect  of  the  special  sale,  in  the  first 
paragraph  of  the  fifth  instruction,  is  a  little  obscure,  but 
taking  the  charge  as  a  whole,  it  seems  clear  that  the  burden 
was  cast  upon  defendant  to  establish  its  affirmative  defense, 
and  if  it  failed  in  that,  plaintiff  was  entitled  to  recover  for 
all  the  pianos.    Really  this  fifth  instruction  is  not  challenged 
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because  of  its  reference  to  the  special  sale,  and  no  mention  of 
this  point  is  made  in  argument.  The  main  proposition  as 
applied  to  this  and  to  instruction  No.  6  is  that  there  was  no 
testimony  to  justify  the  giving  of  the  instructions.  Counsel 
overlook  the  testimony  of  defendant's  witness  Case,  as  set  out 
in  appellee's  amendment  to  the  abstract,  which  is  not  denied. 
True,  this  testimony  was  squarely  denied  by  appellant's  wit- 
ness Clark,  and  there  was  some  testimony  in  corroboration 
of  the  latter ;  but  this  conflict  simply  raised  an  issue  for  the 
jury,  and  its  finding  is  conclusive  and  binding  upon  us  on 
this  appeal. 

It  is  strenuously  contended  that  title  to  the  pianos  passed 
under  the  original  contract.  For  the  purposes  of  this  appeal, 
the  point  must  be  conceded,  no  matter  what  effect  the  law 
would  give  to  the  contract;  for  the  court  instructed  that  the 
title  did  pass  thereunder,  subject  to  return  of  the  goods,  and 
that  plaintiff  was  entitled  to  recover  unless  defendant  estab- 
lished the  affirmative  defense  pleaded  by  it. 

There  is  nothing  here  of  which  plaintiff  may  justly  com- 
plain. 

IV.  As  already  intimated,  we  find  enough  testimony  in 

the  record  to  sustain  the  verdict  of  the  jury,  and  appellant's 

6.  Appeal  and       contention  to  the  contrary  is  without  substan- 

dence  :*  con-        ^^^  merit.    There  was  direct  testimony  as  to 

conViuIhre-*^*  ■     the  number  of  pianos  destroyed  by  fire,  and 

as  to  the  number  sold  by  defendant,  for  which 
it  should  account,  and  the  verdict  has  support  here. 

Finding  no  prejudicial  error  in  the  record,  the  judgment 
must  be,  and  it  is — Affirmed. 


Evans,  Preston  and  Weaver,  JJ.,  concur. 
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Mart  M.  Bebbt  et  al.,  Appellees,  v.  John  Donald  et  al., 

Appellants. 

wnJUB:    DlstrlbatiTe  Share— Benefits  of  WUl-^EIeetloii— Eridence-^ 

1  Scifflelency.  ''Clear  and  satisfaetory''  evidence  is  required  to 
establish  an  election  on  the  part  of  a  widow  to  take  under  tM 
will  in  lien  of  her  distribntive  one-third.  (This  has  reference  to 
evidence  of  an  election  other  than  the  formal  court  election  pro- 
vided in  Bee.  3376,  Sup.  Oode.) 

PRINCIPLE  APPLIED:  The  testator  died  leaving  three  sons 
and  three  daughters.  The  will  gave  the  widow  a  life  estate  in  the 
farm  and  remainder  to  the  sons,  subject  to  three  $1,000  bequests 
to  the  daughters.  A  year  or  so  before  his  death  testator  and  his 
wife  moved  from  the  farm  to  town,  leaving  the  sons  on  the  farm 
which  they  had  managed  solely  for  their  father  for  several  years. 
After  testator's  death  the  widow  at  once  moved  back  to  the 
farm  and  lived  successively  with  the  families  of  her  three  sons, 
performing  valuable  domestic  duties  therein  until  her  death 
fourteen  years  after  the  death  of  her  husband.  One  son  lived  in 
the  old  home  and  the  other  two  sons  had  other  homes  on  the 
farm.  There  was  evidence  of  carnal  statements  of  the  old  mother 
"that  she  had  refused  to  contest  her  husband's  will"  and  was 
satisfied  therewith  and  wanted  the  property  left  as  her  husband 
had  left  it.  She  never  received  any  rents  from  the  farm,  nor  did 
she,  in  terms,  rent  it  to  the  boys.  They  just  farmed  it.  She 
received  practically  nothing  and  spent  less,  though  her  wants  were 
provided  for.  She  doubtless  fully  consented  to  and  encouraged 
the  building  of  homes  and  other  valuable  improvements  on  the 
farm  by  the  sons.  No  proceedings  were  ever  had  calling  upon 
her  for  an  election  in  the  probate  court  as  provided  in  Sec  3376, 
Sup.  Code.  Held,  evidence  not  sufficient  to  show  an  election  to 
take  under  the  wilL 

WILL8:    BCade  in  Teniis  as  Bequested  by  Wife— Estoppel— Distzlb- 

2  ntive  Share.  The  law  arbitrarily  nullifies  any  attempt  of  the 
husband  and  wife  to  contract  with  each  other  in  any  manner  in 
regard  to  the  distributive  share  of  one  in  the  property  of  the  other. 
(Sec.  3154,  Code.)  An  estoppel  cannot  be  predicated  on  an 
attempt  to  so  contract.  Therefore,  if  the  wife  did  induce  her 
husband  to  make  a  will  giving  her  a  life  interest,  she  was  not 


Feb.  1915]  Bebbt  v.  Donald.  745 

estopped  thereby  to  elaim  her  durtribntiTe  share  after  the  hus- 
band's  death. 

PABTinON:  DIstxlbiitlTe  Bnt  Koa-Partitloiisd  Bhare  of  WULow-^ 
3  ImproTements  by  Heirs— Credits.  Where  a  widow  took  in  law  her 
distributive  share  but  did  not  have  the  same  partitioned,  and  al- 
lowed diiferent  heirs  to  ereet  valuable  improvements  on  the  land, 
sueh  heirs  are  entitled  to  eredit  for  their  expenditures  in  an 
action  of  partition  after  the  death  of  the  widow. 


PABTinOK:    Title  to  Property  In  Issae— Attorney  Fees— When  Al- 
4    lowed.    Attorney  fees  cannot  be  allowed  at  the  expense  of  the 
common  property  when  the  title  to  the  property  is  in  issue,  each 
litigant  being  represented  by  an  attorney  of  his  own  ehoosing. 

Appeal  from  Van  Buren  District  Court. — ^Hon.  D.  M.  Ander- 
son, Judge. 

Friday,  February  12,  1915. 

Action  for  partition.  The  parties  to  the  case  are  all 
direct  heirs  of  Catherine  Donald,  widow  of  John  Donald. 
The  real  property  involved  was  owned  at  the  time  of  his 
death  by  John  Donald,  who  died  testate.  His  will  devised  a 
life  estate  to  his  wife  Catherine,  and  the  remainder  to  his 
three  sons  subject  to  special  bequests  in  favor  of  the  three 
daughters.  The  daughters  and  their  representatives  are  the 
plaintiffs.  They  aver  that  their  mother  Catherine  died  seized 
of  an  undivided  one-third  of  the  property,  the  same  being  her 
distributive  share  under  the  statute.  The  defendants  contend 
that  the  mother  Catherine  accepted  the  provisions  of  the  will 
in  her  behalf  and  obtained  the  benefits  therein  provided  for 
her,  and  that  she  did  so  intending  to  take  under  the  will, 
and  that  she  thereby  elected  to  take  under  the  will  and  was 
estopped  thereby  to  claim  a  distributive  share  under  the 
statute.  The  trial  court  found  with  the  plaintiffs  and  entered 
decree  accordingly.  The  defendants  have  appealed. — Modified 
and  Affirmed. 

Leggett  dk  McEemey,  Walker  &  McBeth,  for  appellants. 

Work  &  Irish,  for  appellees. 


746  Bebet  v.  Donald.  [168  Iowa 

Evans,  J. — John  Donald  died  testate  in  June,  1899,  and 
left  surviving  him  his  widow  and  six  children.  His  proi>erty 
consisted  in  the  main  of  a  farm  of  260  acres.  At  the  time  of 
1    w.tr   .  41         ^is  death  his  three  sons  were  aged  respectively 

Ihawl^benefltfl    thirty-eight,    twenty-nine,    and    twenty-five. 

tioiT'evidence :    They  wcrc  occupying  and  working  the  farm. 

tor  had  been  practically  blind  and  had  been  quite  dependent 
upon  his  sons  for  the  operation  of  the  farm.  Each  of  them 
continued  at  home  after  arriving  at  majority  without  other 
compensation  than  board  and  clothes  and  a  horse  and  buggy. 
About  a  year  or  two  before  his  death  the  testator  and  his  wife 
moved  from  the  farm  to  town  and  there  they  continued  until 
his  death.  The  will  of  the  testator  gave  to  his  wife  a  life 
estate  in  all  the  property  and  all  the  remainder  to  the  sons 
subject  to  bequests  of  $1,000  each  to  be  paid  to  the  three 
daughters.  Immediately  after  the  death  of  the  testator  the 
widow  moved  back  to  the  farm  and  lived  there  with  her 
sons  or  some  of  them  until  the  date  of  her  death  in  January, 
1913.  For  the  greater  part  of  this  time  one  of  the  sons  with 
his  family  occupied  the  old  home  and  the  other  two  sons 
built  other  homes  near  by  upon  the  property  for  their  own 
occupancy.  She  lived  more  or  less  in  each  home  at  different 
times,  the  sons  at  this  time  having  families  of  their  own. 
She  appears  to  have  been  a  useful  if  not  necessary  member 
of  the  household  at  each  place.  It  so  happened  that  the  mother 
in  each  family  was  taken  by  death  and  that  the  vacant  place 
was  temporarily  filled  in  each  case  by  the  grandmother.  This 
is  the  general  character  of  the  testimony  which  is  relied  on 
to  show  that  she  went  into  the  possession  of  her  life  estate 
under  the  will  and  received  its  benefits.  The  final  contention 
(not  made  in  their  opening  argument)  for  appellants  is  that 
the  case  is  identical  in  its  material  facts  with  Arnold  v.  Liv- 
ingston, 155  Iowa  601,  and  is  ruled  by  the  holding  in  such 
case.  The  holding  in  the  cited  case  was  that  the  fact  of  an 
election  by  the  widow  might  be  proved  by  other  evidence  than 
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the  record  of  the  court  and  that  such  election  could  be  thus 
made  by  the  widow  without  waiting  for  the  service  of  notice 
upon  her.  If  the  rule  were  otherwise  and  if  it  were  legally 
impossible  for  a  widow  to  elect  except  in  the  special  manner 
pointed  out  in  Code  Sec.  3376,  then  she  could  never  elect 
upon  her  own  initiative  but  must  always  await  the  initiative 
of  some  other  party  in  interest.  Qranting  the  rule  as  here 
stated  it  quite  goes  without  saying  that  the  evidence  of  such 
an  election  to  take  under  e  will  in  lieu  of  her  distributive 
share  should  be  clear  and  satisfactory.  In  the  Arnold  case 
such  was  the  evidence.  Such  election  was  shown  not  alone  by 
the  declarations  of  the  widow  but  also  by  the  substantial 
fact  that  she  took  possession  of  the  property  devised  to  her  for 
life  and  that  she  appropriated  to  herself  its  full  benefits 
during  her  lifetime.  This  latter  evidence  was  not  only  compe- 
tent and  persuasive  of  an  intentional  election  but  it  had  in 
it  also  elements  of  an  estoppel. 

The  record  before  us  contains  evidence  of  many  casual 
declarations  of  the  widow  to  third  parties  to  the  effect  that 
she  had  refused  to  contest  her  husband's  will  at  the  request  of 
her  daughters  and  that  she  was  satisfied  with  her  husband's 
will  and  that  she  wanted  the  property  left  as  her  husband  had 
left  it.  Testimony  of  this  nature  is  usually  indefinite  and 
unsatisfactory  and  the  evidence  before  us  is  not  an  exception 
to  such  general  rule.  A  court  would  not  be  warranted  in 
resting  title  to  property  upon  such  testimony  alone.  It  is 
contended  however  that  this  testimony  is  supplemented  by  the 
fact  that  the  widow  did  enter  into  possession  of  the  property 
under  her  life  tenure  and  that  she  thereby  took  all  the  benefits 
of  the  will  in  her  behalf.  We  think  the  evidence  for  the 
appellants  fails  at  this  point.  She  took  possession  of  the  land 
in  no  other  sense  than  we  have  already  indicated.  She  lived 
successively  in  the  homes  of  her  sons.  She  was  not  the  head 
of  the  family  though  she  served  therein.  She  received  no  rents 
during  the  thirteen  years.  She  did  not  in  terms  lease  the  farm 
to  the  sons.  They  simply  farmed  it.  This  they  had  a  legal 
right  to  do  either  as  tenants  in  common  or  as  owners  of  the 
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land  under  the  will  subject  to  the  setting  off  of  the  distrib- 
utive shares.  She  undoubtedly  consented  to  their  use  of  all 
the  land  and  was  satisfied  with  the  little  she  received.  Their 
welfare  was  her  chief  interest  and  she  willingly  gave  them 
the  benefit  of  the  entire  estate.  For  herself  she  received  prac- 
tically nothing  and  spent  even  less.  At  the  time  of  her  death, 
less  than  $5  was  attributed  to  her  estate.  True,  her  actual 
wants  were  provided  for  her,  including  an  affectionate  home, 
but  we  find  nothing  in  the  record  by  way  of  conduct  or  of 
benefits  received  which  was  in  any  way  inconsistent  with  the  ^ 

right  and  claim  of  a  distributive  share. 

It  is  urged  that  by  her  language  and  conduct  she  induced 
the  sons  to  build  houses  upon  the  farm  in  the  belief  of  their 
ultimate  ownership.  But  her  consent  to  such  buildings  and 
her  encouragement  was  entirely  consistent  with  their  admit- 
ted ownership  of  a  two-thirds  interest  in  the  farm. 

There  is  some  contention  also  that  she  assented  to  her 
husband's  will  at  the  time  it  was  made  and  that  the  husband 
made  the  will  to  conform  to  her  wishes  at  the  time.  It  is  clear 
-    _,     .      .      however   that   no    understanding   with    her 

*.    WILLS  I    D1&Q6 

que«t™'by"  "^  husband  during  his  lifetime  could  be  effective 
di8trt^ti?e^^  *  ^^  estop  her  from  claiming  her  distributive 
"***'*•  share.     To  so  hold  would  be  to  ignore  Sec. 

3154  of  the  statute  which  forbids  that  the  interest  of  either 
husband  or  wife  in  the  property  of  the  other  shall  become  the 
subject  of  contract  between  them.  We  hold  therefore  that  the 
evidence  in  this  record  does  not  warrant  the  finding  of  an 
estoppel  or  of  an  actual  election. 

II.  It  appears  from  the  testimony  that  the  sons,  John 
and  Ed,  erected  improvements  upon  the  property  to  the  value 
and  cost  of  not  less  than  $1,500,  and  the  son  Bay  erected 

improvements  to  a  value  and  cost  of  not  less 
difltributive        than  $400.    The  trial  court  ordered  that  these 

hat  Don-par- 

o/*widow*-"im  expenditures  be  allowed  as  a  charge  against 
Eei^BTTredita!    ^^^  procccds  of  the  farm  when  sold  to  the 

amount  of  $1,000  each  to  John  and  Ed  and 
$300  to  Bay.    From  this  order  the  plaintiffs  also  appealed. 
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The  contention  for  the  plaintiffs  at  this  point  is  that  the 
defendants  built  such  improvements  at  their  own  risk  and 
without  any  authority  or  agreement  with  their  mother; 
whereas,  the  defendants  contend  that  the  testimony  as  to  the 
amount  of  such  expenditures  was  uncontradicted  and  that  the 
court  should  have  allowed  the  full  amount  thus  proved. 
Taking  up  the  plaintifb'  appeal  first  on  this  question  we  think 
no  other  conclusion  can  fairly  be  reached  upon  this  record 
than  that  the  buildings  in  question  were  erected  with  the 
knowledge,  consent  and  encouragement  of  the  mother  and  with 
the  mutual  understanding  on  her  part  and  on  theirs  that  it 
could  be  done  without  risk  of  loss  on  their  part.  We  think 
therefore  that  the  contention  of  the  plaintiffs  for  the  exclusion 
of  these  items  should  be  denied. 

We  think  also  that  in  view  of  the  fact  that  the  testimony 
on  the  question  was  undisputed  as  to  the  amount  expended, 
it  ought  to  be  determiaative  of  the  amount  to  be  charged.  The 
testimony  was  of  a  nature  which  could  be  readily  contradicted 
if  the  claims  were  exaggerated.  We  discover  no  apparent 
reason  why  the  amounts  thus  testified  to  should  be  thus  scaled. 
The  decree  therefore  ought  to  be  modified  at  this  point  so  as 
to  allow  $1,500  each  to  John  and  Ed  and  $400  to  Ray. 

III.  Attorneys'  fees  were  allowed  to  plaintiffs'  attor- 
neys under  the  statute  to  be  charged  to  the  estate  as  a  whole. 
This  order  is  challenged  under  the  authority  of  Hawk  v.  Day, 

148  Iowa  47.    This  action  was  and  is  essen- 

**  ti^™^prop-     tially  a  contest  over  the  title  and  is  clearly 

attorney  "tcm':    ruled  by  the  cited  case.    In  that  case  we  said : 

when  allowed. 

**We  regard  it  clear  that,  where  the  title  to 
the  property  is  put  in  issue,  the  legislature  did  not  intend  to 
impose  the  burden  of  paying  any  part  of  plaintiff's  attorneys' 
fees  upon  the  opposing  parties  who  are  represented  by  coun- 
sel of  their  own  choosing.  The  only  justification  for  the  prac- 
tice of  assessing  such  fees  is  in  the  fact  that  in  a  very  large 
proportion  of  partition  cases  there  is  no  contest  over  propor- 
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tion  of  shareSy  and  the  proceedings  are  amicable  in  character 
because  they  afford  in  many  instances  the  easiest  and  most 
expeditions  means  of  segregating  the  interests  of  tenants  in 
common,  and  the  attorney  who  institutes  the  action  is  serving 
the  defendants  as  well  as  the  plaintifb.  Under  such  condi- 
tions it  is  entirely  equitable  to  provide  that  the  shares  of  all 
parties  be  made  to  contribute  to  the  expense  thus  incurred 
for  the  common  benefit.  But  where  the  title  or  right  of  a 
party  to  share  in  the  property  is  wholly  denied,  or  his  share, 
if  any,  is  made  a  matter  of  dispute,  and  each  employs  the 
service  of  counsel,  it  would  be  signally  unjust  to  require  such 
contribution." 

It  is  clear  from  the  foregoing  that  there  should  have  been 
no  taxation  of  attorneys'  fees  as  costs  against  the  estate.  The 
decree  will  therefore  be  modified  at  this  point  also.  In  the 
respect  indicated  in  this  division  and  in  the  preceding  one 
the  decree  entered  below  will  be  modified,  and  in  all  other 
respects  will  be  affirmed. — Modified  and  Affirmed. 

DEEMEBy  G.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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AB  INTB8TAT0  TO  ADYBRSB  PoSSBSSlOl* 

AB  INTESTATO.     See  Taxation,  7. 
ABSTRACTS.     See  Appeal  and  Ebrob,  1. 
AOOEPTANOE.     See  Sales,  1. 

ACTIONS.     See  Release. 

Long-continued  delay  in  bringing:     Effect:     Right  to  instruction. 

1  Long-continued  delay  in  bringing  an  action  may  entitle  defend- 
ant to  an  inatniction  that  the  jury  should  consider  the  fact  of 
such  delay  in  determining  the  very  truth  of  the  controversy. 
Hubenthal  v.  Gibbons,  630. 

Kind  of  proceeding:     Wrong  calendar:     Effect.    Whether  plaintiff 

2  dockets  and  tries  his  cause  on  the  law,  equity  or  probate  side  of 
the  calendar  is  immaterial  unless  objection  is  made  thereto. 
(Sees.  3432,  3433,  3434,  Code.)     In  re  Estate  of  Heaver,  563. 

AOQUIESOENOE.     See  Boundaries,  1. 
ADMISSIONS  OF  BEOOBD.    See  Tblll,  4. 
ADOPTION.     See  Contracts,  5. 
ADULTEBT.    See  Burglary,  1,  2,  3. 
ADVEBSE  POSSESSION. 

Boundary  lines.    The  claim,  made  in  good  faith,  and  persisted  in  for 

1  ten  years,  that  a  certain  fence  was  on  the  true  line,  ripens  into 
title  by  adverse  possession  to  the  land  up  to  said  fence.  Dake 
V.  Ward,  118. 

Hnnicipal  corporations:    Applicability  of  doctrine.    "Adverse  posses- 

2  sion"  does  not  apply  to  municipal  corporations,  and  the  statute 
of  limitation  will  not  run  in  sudi  cases.    Schultz  v.  Sttinger,  668. 

751 
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Color  of  title:    FaeU  not  conitltiitiiic.    "Golor  of  title"  to  an  alley 
3    ia  not  derived  under  a  deed  to  certain  lots  adjoining  said  alley, 
under  certain  detailed  facte.    Schultz  ▼.  Stringer,  668. 

ACUNT8.      See  Banks  and  Banking,  1 ;  Bbokebs,  1 ;  Pay- 
ment, 2. 

ALIBI.     See  Criminal  Law,  4. 

AUBNATION,  BEBTRIOTION  ON.     See  Deeds,  6. 

AUHONT.    See  Divobce,  7,  8. 

AHTENUPTIAL  OONTRAOT.    See  Homestead,  3,  4. 

APPEAL  AND  EBBOB.    See  Intozigatino  Liquobs,   10; 
Municipal  Corporations,  7;  Witnesses,  6. 

Abstracts. 

Suffidency:     Date  of  trial.    Abstracts  should  always  show  the  date 

1  of  trial.    Dake  y.  Ward,  118. 

Assignments  of  Error. 

Sttfidency  of.    Each  assignment  of  error  should  be  sufflcient  in  itself 

2  to  disclose  the  proposition  which  appellant  desires  to  present. 
Chadima  ▼.  Kovar,  385. 

Briefs. 

Errors  identiiod.    Facts  applicable  to  errors  relied  on  must  be  spe- 

3  dfically  pointed  out,  under  Supreme  Court  Rule  53,  Par.  4,  by 
reference  to  page  and  lines  of  abstract.  Sullenbarger  t.  Ahrens, 
888. 

Exceptions. 

Omnibui  aadgmnoBt.    An  omnibus  assignment  of  error  is  not  suffi- 

4  dent.    Bettinger  t.  Loring,  103. 

Doniiirrer  mstained:    Failure  to  amend:    Judgment:    When  ezcep- 

5  tion  necessary.  An  appeal  from  an  order  sustaining  demurrer 
need  only  show  exception  to  such  order.  No  exception  need  be 
entered  to  the  formal  judgment  entry  following  failure  to  amend. 
(Sec  3740,  Code.)    Western  Co.  v.  Atlee,  650. 
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Undenied  abatract.     It  will  be  oondusively  presumed  on  the  final 

6  submiBsion  of  an  appeal  that  an  undenied  abstract  contains  all 
the  evidence,  the  decree  appealed  from  not  reciting  the  offer  or 
reception  of  any  evidence.    Schlarb  v.  Schlarb,  364. 

Beview. 

Finding  of  fact:    When  condusiye.    The  findings  of  fact  by  the  lower 

7  court  that  the  person  on  whom  an  original  notice  was  served  in 
an  action  against  a  corporation  was  the  agent  of  such  corpora- 
tion will  not  be  disturbed  unless  the  record  shows  an  entire 
absence  of  evidence  on  which  such  findings  may  be  reasonably 
based.    Bell  v.  Erie  R.  R.,  96. 

Province  of  jnry:    Findingg  of  facta.    The  special  province  of  the  jury 

8  is  to  pass  on  irreconcilable  conflicts  in  testimony,  the  credibility 
of  witnesses  and  the  weight  of  their  testimony.  Dugger  v. 
KeUy,  129. 

Allegation  nntupported  by  evidence:     Refusal  to  strike.    A  failure 

9  to  withdraw  from  the  jury  an  allegation  of  negligence,  as  to 
which  there  was  no  evidence,  is  without  prejudice,  though  in- 
cluded in  the  statement  to  the  jury,  when  no  instruction  was 
asked  or  given  with  reference  thereto.    Bettinger  v.  Loring,  103. 

Bzclnsion  of  question:     Necessity  to  show  prejudice.    Error  cannot 

10  be  predicated  upon  the  mere  exclusion  of  a  question.  Some  offer 
of  proof  should  appear  as  to  what  the  answer  would  have  been. 
SuUenbarger  v.  Ahrens,  288. 

Exclusion  of  documentary  evidence:    Question  rerviewable  on  appeaL 

11  The  exclusion  by  the  trial  court  of  offered  documentary  evidence 
leaves  the  record  in  the  same  condition,  as  far  as  the  probative 
force  of  the  document  is  concerned,  as  though  such  documentary 
evidence  had  never  been  offered,  even  though  the  document  is  set 
forth  at  length  in  the  abstract.    Schworm  v.  Reserve  Society,  579. 

Objections  first  made  on  appeal.    Objections  not  made  in  trial  court 

12  will  not  be  considered  on  appeal.    SuUenbarger  v.  Ahrens,  288. 

Subsequent  Appeals. 

Law  of  case:    Re-trial:    Second  appeal.    The  opinion  delivered  on  a 

13  former  appeal  is  the  'Haw  of  the  case."    Pew  Go.  v.  Earley,  170. 
Vol.  168  Ia.— 48 
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Waiver  op  Appeal. 

Abandonment  of  appeaL    The  defendant  who  takes  an  appeal  after 
14    the  plaintiff  has  perfected  his  appeal,  but  argues  on   appeal 
solely  for  an  affirmance  of  the  judgment  of  the  lower  court,  in 
effect  abanditts  his  appeaL    Scott  v.  Brenton,  201. 

ARBITRATION.     See  Contbacts,  8. 
ASSAULT  AND  BATTEBT. 
Selp  Defense. 

Statement  of  mle  in  civil  cases.  It  is  not  error  to  instruct  in  an 
1  action  for  damages  for  assault  and  battery,  where  the  means 
used  in  self-defense  were  not  extreme,  that  the  force  which  de- 
fendant could  lawfully  use  was  such  as  "reasonably  appeared  to 
him  to  be  necessary^'  or  such  as  '^honestly  appeared  to  him  to  be 
necessary,''  though  such  statement  of  the  rule  departs  from  the 
"reasonable  man"  test  in  cases  of  homicide.  Mill  v.  RouUiard, 
162. 

ASSIONUENTS. 

Title  of  assignee:    Sufficient  pleading  to  show.    Allegations  of  plain- 

1    tiff's  ownership  of  a  claim  as  assignee,  held  sufficient,  in  instant 

case,  on  demurrer,  though  petition  would  have  been  subject  to 

motion  for  more  specific  statement.    Fowler  v.  Decatur  Co.,  7t2. 

ASSIONHENT  of  EBROR.    see  Appeal  and  Error,  2. 

ASSTTHPTION  OF  BISK.     See  Master  and  Servant,  14. 

ATT0BNE7  FEES.    See  Divorce,  6-8 ;  Executors  and  Ad- 
ministrators, 1;  Partition,  2. 

AVOIDABLE  CONSEQUENCES.    See  Damages,  2. 
BAILMENT. 

Sale  of  property:    EstoppeL    A  bailee  holding  pianos  at  the  risk  of, 
1    and  without  storage  charges  to,  the  owner,  and  under  an  agree- 
ment to  account  for  sales,  is  not  estopped  from  denying  liability 
for  pianos  destroyed  by  fire  without  his  fault  merely  because  he 
sold  some  of  the  pianos.    Waltham  v.  Lindholm,  728. 
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BANKSUPTOT. 

Jndsments  annulled:     Exempt  and  non-ezempt  property.    All  judg- 

1  ments  against  a  bankrupt  debtor  rendered  within  four  months 
of  the  filing  of  a  petition  in  bankruptcy  are  absolutely  annulled 
by  the  filing  of  said  petition  (if  the  debtor  is  adjudged  a  bank- 
rupt), both  as  to  exempt  and  non-exempt  property.  (U.  S.  Comp. 
St.  9651.)     Peoples  Nat'l  Bank  v.  Maxson,  318. 

Unchallenged  acts  of  trustee:     Creditors  precluded.    Creditors  of  a 

2  debtor  applying  for  a  discharge  in  bankruptcy  are  absolutely 
bound  and  precluded  by  the  unchallenged  acts  of  the  trustee. 
Peoples  Nat'l  Bank  v.  Maxson,  318. 

Debts  provable:    Judgments.    A  judgment  is  provable  in  bankruptcy 

3  and  a  discharge  cancels  the  debt.  Peoples  Nat'l  Bank  v.  Maxson, 
318. 

Satoppel:     Laches:     Subjecting  land  to  judgment.    Equity  will  not 

4  lend  its  aid  to  a  creditor  whose  judgment  was  scheduled  in  a 
bankruptcy  proceeding,  who  stood  by  and  permitted  the  trustee 
to  ignore  what  then  appeared  to  be  a  valueless  asset,  tendered 
by  the  debtor  to  the  trustee,  and  who,  years  after  the  discharged 
debtor  by  toil  and  improvement  had  made  the  asset  valuable  and 
sold  the  same  to  an  innocent  party,  seeks  to  revive  his  old, 
discredited  and  annulled  judgment  against  said  asset.  Peoples 
Nat'l  Bank  v.  Maxson,  318. 

BANKS  AND  BANKING. 

Principal  and  agent:    When  relation  exists:    Collection  of  note.    A 

1  bank  receiving  a  note  for  collection  and  remittance  becomes  the 
agent  of  the  sender  to  perform  such  acts.    Bank  v.  Bank,  707. 

Deposit  of  checks:     Credit  thereon:     Cancellation.    The  naked  act 

2  of  a  bank  in  entering  a  credit  on  its  books  in  favor  of  one  de- 
positing the  check  of  a  third  party  is  presumed  in  law  to  be  on 
condition  that  the  deposited  check  is  good.  If  the  check  is 
dishonored,  the  credit  can  be  cancelled.    Bank  v.  Bank,  707. 

BASTARDS. 

Right  to  inherit:     Paternity:     Recognition  of:     Sufficiency  of  evi- 

1    dence.     Evidence  reviewed  and  held  sufficient  to  establish  the 

paternity  of  one  seeking  to  inherit  as  an  illegitimate  child  and 

the  general  and  notorious  recognition  of  such  paternity  by  one 

deceased.    Robertson  v.  Campbell,  47. 
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Paternity:      General   repute:      When   admissible.     General   repute 

2  through  a  neighborhood  that  a  deceased  was  the  father  of  an 
illegitimate  child,  when  supplemented  by  substantive  facts  tend- 
ing to  show  that  such  reputed  relation  actually  existed,  is  ad- 
missible as  bearing  on  the  question  of  paternity,  but  not  on  the 
question  of  the  recognition  of  such  paternity  by  deceased.  Rob- 
ertson V.  Campbell,  47. 

Eyidence:    Paternity:    Declarations  of  deceased:    Competency.    Dec- 

3  larations  of  a  deceased,  denying  the  paternity  of  a  certain  child, 
are  competent  on  the  question  of  recognition  of  such  paternity. 
Robertson  v.  Campbell,  47. 

BEST  AND  8E0ONDABT  EVIDENOE.    See  Evidence,  6. 
BILLS  AND  NOTES.    See  Banes  and  Banking,  1,  2. 
BOUNDABIES.    See  Adverse  Possession,  1. 

Acquiescence  in  line:     Delay  in  bringing  action.    The  continued  use 

1  of  a  partition  fence  by  the  adjoining  owners  cultivating  the  land 
up  to  such  fence  for  ten  years  gives  rise  to  the  inference  or 
presumption  that  the  parties  have  agreed  on  such  line — ^have 
acquiesced  in  such  line.    Dake  v.  Ward,  118. 

Evidence:    Non-acqniescenoe:    Personal  communicationa  with  former 

2  deceased  owner.  VThether,  in  order  to  defeat  a  boundary  line  by 
acquiescence,  plaintiff,  the  present  owner  of  one  tract  of  land, 
may  establish  his  non-acquiescence  in  the  line  in  question  by 
showing  his  conversations  with  a  former  owner,  now  deceased,  of 
the  adjoining  tract,  the  defendant  being  the  successor  in  interest 
of  such  deceased  former  owner,  query.    Dake  v.  Ward,  118. 

BBDSFS.     See  Appeal  and  Error,  3. 
BROKEBS. 

Exclusive  agency  to  sell:    Sale  by  owner:    Liability  to  agent.    The 

1  right  of  the  owner  to  sell  his  own  property  without  liability  to 
the  agent  for  commission  is  implied  in  every  contract  of  agency 
unless  expressly  negatived,    McPike  v.  Siver,  149. 

BURDEN  OF  PROOF.     See  Deeds,  2 ;  Executors  and  Ad- 
ministrators, 5 ;  Master  and  Servant,  5 ;  Witnesses,  2. 
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BUBOLABT  TO  CaBBIKBS 

BUBOLABT. 

Nature  op  Offense. 

••Public  offense":     Adultery.    Adultery  is  a  "public  oflfense"  within 

1  the  meaning  of  Sec.  4791,  Code,  and  entering  a  dwelling-house  in 
the  night-time  with  intent  to  commit  such  offense  is  punishable 
thereunder.    State  v.  Hall,  221. 

Indictment  or  Information. 

Intent  to  commit  adultery:    Name  of  other  party.    An  indictment  for 

2  entering  a  dwelling-house  in  the  night-time  with  intent  to  com* 
mit  adultery  need  not  allege  the  name  of  the  person  with  whom 
defendant  intended  to  commit  such  offense.    State  v.  Hall,  221. 

Verdict. 

Intent  to  commit  adultery:     Eridence,  sufficiency  of.    Evidence  re- 

3  viewed  and  held  sufficient  to  sustain  conviction  of  entering  a 
dwelling-house  in  the  night-time  with  intent  to  commit  adultery 
State  V.  Hall,  221. 

Sentence. 

Hard  labor.    A  sentence  of  imprisonment  at  hard  labor  may  be  im- 

4  posed  under  Sec.  5652,  Code  Sup.  1913,  following  a  conviction  for 
so-called  burglary  under  Sec.  4791,  Code.    State  v.  Hall,  221. 

BY-LAWS.    See  Insurance,  1. 
OALENDAB.    See  Actions,  2. 

OABBIEBS. 

Negligence:     Insufficient  idng:     Evidence  to  support.    The  evidence 

1  on  a  charge  of  negligence  in  failing  to  properly  ice  a  car  of 
perishable  freight  reviewed  and  held  to  sustain  a  charge  of  negli- 
gence.   Blessing  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  379. 

Delay:    Shipment  by  particular  train:    Ordinary  time:    Negligence. 

2  The  fact  that  the  carrier,  under  its  contract,  was  not  bound  to 
ship  by  any  particular  train  did  not  release  it  from  the  obliga- 
tion to  ship  with  reasonable  promptness.  The  record  in  the  in- 
stant case  and  the  fact  that  the  time  consumed  by  the  shipment 
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was  double  the  ordinary  time  held  to  afford  sufficient  support  for 
the  finding  of  negligent  delay.  Blessing  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  379. 

OEBTIORABI. 

Intoxicating  liquors:    Consent  petition:     Canvass.    Certiorari,  unless 
1     otherwise  specifically  provided,  will  only  lie  to  review  an  excess 
of  jurisdiction  or  other  illegality,  and  when  there  is  no  other 
plain,  speedy  and  adequate  remedy.    Hatz  v.  Hutchinson,  141. 

0HE0K8.     See  Banks  and  Banking,  1,  2 ;  Payment,  1. 
OntOUMSTANTIAL  EVIDENOE.    See  Criminal  Law,  2. 
OLEBK  OF  OOUBTS. 

Avthority:  Paying  vnclaimed  money  to  treasurer.  The  clerk  of  the 
1  district  court  has  no  authority,  under  Sec.  300,  Code,  to  turn 
over  to  the  county  treasury,  or  the  county  treasurer  to  receive, 
the  amount  collected  on  a  private  judgment  but  not  called  for  by 
the  judgment  plaintiff,  said  section  only  commanding  the  clerk 
to  turn  over  to  the  treasurer  unclaimed  ''fees."  Fowler  v.  De- 
catur Co.,  722. 

COLOR  OF  TITLE.     See  Adverse  Possession,  3. 
COMMON  CABBIEBS.    See  Carriers. 
COMPBOBOSE,  EVIDENOE  OF.     See  Evidence,  2. 
CONCLUSIONS.    See  Witnesses,  8. 
CONSIDEBATION.    See  Contracts,  3,  4 ;  Evidence,  1. 
CONSPIBACY. 

Crime:  Commission  through  conspiracy:  Instructions.  It  is  always 
1  proper,  when  the  evidence  tends  to  show  the  commission  of  crime 
by  two  or  more  persons,  to  instruct  that  if  such  crime  was  com- 
mitted by  said  persons  as  the  result  of  any  combination  or 
conspiracy  to  commit  it,  then  each  is  liable  for  the  act  of  the 
other,  even  though  the  specific  crime  of  conspiracy  is  not  charged 
in  the  indictment.    State  v.  Gorman,  216. 
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ooNSTrrunoNAL  law. 

Construction,  Etc. 

Presumption   of   constitutionality:     Rdnctanoe  to   overtlirow  act: 
1    Privilege  to  defraud:    State  of  facts  justifying  act.    The  follow- 
ing premises  are  laid  down  in  instant  case: 

1.  There  is  a  presumption  that  a  legislative  act  is  constitu- 
tionaL 

2.  A  legislative  act  will  be  declared  unconstitutional  only 
when  the  act  is  clearly,  palpably,  plainly  and  beyond  a  reasonable 
doubt  in  violation  of  the  Constitution. 

3.  The  Confltitution  does  not  secure  to  anyone  the  privilege 
of  defrauding  the  public. 

4.  If,  under  any  possible  state  of  facts,  an  act  would  be  con- 
stitutional, the  court  is  bound  to  presume  that  such  condition 
existed;  and  whether  such  state  of  facts  does  exist  is  for  the 
legislature  alone  to  determine.    State  v.  Hutchinson,  1. 

State  of  facts  justifying  law:  Judicial  knowledge.  On  the  question 
8  whether  a  statute  is  so  manifestly  arbitrary  and  unreasonable 
as  to  necessitate  a  judicial  declaration  of  its  unconstitutionality, 
the  court  will  take  judicial  knowledge  of  matters  of  fact  of  more 
or  less  notoriety  and  presumptively  within  the  knowledge  of  the 
legislature.  In  instant  case,  involving  the  constitutionality  of 
an  act  declaring  a  standard  for  ice  cream,  it  is  not  stated  just 
how  far  the  court  will  take  judicial  knowledge  of  such  matters, 
but  under  agreement  of  the  parties,  there  were  considered  mat- 
ters of  opinion  and  fact  embodied  in  (a)  public  reports,  (b)  trade 
journals^  (c)  cookbooks  and  (d)  circulars.    State  v.  Hutchinson,  1. 

Moot  case.    The  constitutionality  of  a  section  of  law  not  involved  in 
3    the  case  at  bar  will  not  be  considered.    State  v.  Gish,  70. 

Equal  Peotbction,  Due  Pbocess  and  Police  Powee. 

Police  power:  '^ne  process":  Interference  with  lawful  business: 
4.  Prevention  of  fraud  and  deception:  Ice  Cream  Standard  Act. 
The  Ice  Cream  Standard  Act  (Sec.  4999-a31,  Sup.  Code,  1913) 
declaring  12  per  cent,  butter  fat  as  the  standard  for  ice  cream 
and  prohibiting  the  sale  of  anything  else  as  ice  cream,  but  not 
prohibiting  the  sale  of  other  wholesome  frozen  milk  or  cream 
compounds  inferior  to  said  standard  if  sold  other  than  as  ice 
cream,  provides  no  unwarranted  interference  with  the  lawful 
business  of  manufacturing  ice  cream,  because  said  act  is  within 
the  police  power  of  the  state  as  a  reasonable  measure  fairly  tend- 
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ing  to  remove  the  mere  opportunity  for  fraud  and  deception, 
and  connequently  having  fair  relation  to  the  oomfort,  safety  and 
welfare  of  the  public.  Said  act  is  not,  therefore,  in  violation  of 
the  "due  process"  clause  of  either  the  national  or  state  Oonsti- 
tution.    State  v.  Hutchinson,  1. 

Title  op  Act. 

Legislative  acts:    Title:    Sufficiency:    Rule.    The  title  of  a  legisla- 

5  tive  act,  even  though  expressed  in  general  terms,  meets  every 
requirement  of  the  Constitution  (Sec.  29,  Art.  3)  if  it  reasonably 
answers  as  a  key  to  the  subject-matter  of  the  act.  Details  of 
the  act  or  reasons  for  its  passage  need  not  be  stated  in  the  title. 
In  instant  case,  the  title  of  the  act  fixing  a  standard  for  iee 
cream  is  held  to  comply  with  the  Constitution.  State  v.  Hutch- 
inson, 1. 

OONTRAOTS.     See  Evidence,  6,  7;  Mortgaqes,  4;  Trusts; 
Vendor  and  Purchaser. 

Requisites  and  Validity. 

Certainty:    Test  to  determine.    That  is  sufficiently  certain  which  can 

1  be  made  certain.  Western  Co.  v.  Atlee,  650;  Dugger  v.  Kelly, 
129. 

'H^ertaintsr^:    Measure  of  damages  for  breach:    Non-stipulation.    A 

2  contract  may,  in  some  cases,  stipulate  for  a  measure  of  damages 
for  breach.  There  is  no  fatal  uncertainty  if  it  does  not.  The 
law  will  supply  the  proper  measure.    Dugger  v.  Kelly,  129. 

Consideration. 

Ex  parte  substitution.    The  specific  consideration  called  for  by  a  eon- 

3  tract  is  not  satisfied  by  the  ex  parte  substitution  of  "something 
else  just  as  good."     Stone  v.  Howell,  282. 

Faflure  of:     What  is  not.    An  agreement  of  one  landowner  to  con- 

4  tribute  to  the  cost  of  a  drainage  improvement  wholly  on  adjoin- 
ing and  lower  land  is  supported  by  a  sufficient  consideration  in 
the  benefits  shown  to  be  derived  by  both  tracts  from  more  efficient 
drainage.    Dugger  v.  Kelly,  129. 

Construction. 

Partial  loss  of  paper:    Construction  of  part  produced.    The  eonstme- 

6  tion  of  a  writing,  only  a  portion  of  which  is  before  the  court 
(the  oral  evidence  of  the  lost  part  being  incompetent),  must  be 
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confined  to  the  portion  properly  before  the  eourt.  In  instant 
case,  the  portion  of  writing  before  the  eoart  heid  to  oonfer  no 
right  of  inheritance.    Oarper  y.  Ridpath,  22. 

Perform  ANCB. 

No  time  fixed:    Seasonable  time.    No  time  being  fixed  for  perform* 

6  ance  of  a  contract,  and  time  not  being  the  essence  of  the  eon- 
tract,  the  law  supplies  a  reasonable  time.  Western  Co.  ▼.  Atlee, 
650. 

Termination. 

Destruction  of  subject-matter.    A  contract  for  which  there  exists  no 

7  basis  except  the  continued  existence  of  a  certain  right  in  the 
subject-matter  of  the  contract  in  one  of  the  parties  is  terminated 
by  the  destruction  of  said  right  in  said  party.  Stone  ▼.  Howell, 
288. 

Action  for  Breach. 

AzUtration:    Refusal:    Resort  to  Covrti.   An  agreement  to  arbitrate 

8  the  amount  due  under  a  contract  does  not  close  the  door  of  the 
courts  to  a  hearing  thereon,  in  case  one  of  the  parties  refuses  to 
carry  out  the  said  agreement.    Dugger  ▼.  Kelly,  120. 

Broach  of  coatzact  without  danagoi.     No  damages,  no  reoovery, 

9  though  breach  of  contract  is  shown.    Howard  v.  Brown,  410. 

Sales:     Profits.    The  right  to  recover  damages  for  breach  does  not 
10    embrace  the  ri^t  to  make  a  profit.    Deal  y.  Wapsie  P.  &  L.  Co., 
123. 

OONTBIBUTOBT  NEOLIOBNOE.  See  Master  and  Serv- 
ant; NEQUaSNGB. 

OONVETAKCES.    See  Deed& 

OOBPUS  DELICTI.  See  Criminal  Law,  3. 

OOXTNTY.  See  Municipal  Corporations. 

OOUNTT  ATTOBNET.  See  iNTOxiCATma  Liquors,  2. 

OOUNTT  TBEASXTBEB. 

Authority:     Eztia-offidal  receipt  of  moo^:     Bffoct    The  county 

1    treasurer  has  no  authority,  under  Bees.  482  to  492,  inclusive. 

Code,  to  receive  from  the  clerk  of  the  district  court,  and  render 
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the  county  liable,  unclaimed  money  received  by  the  clerk  on  a 
private  judgment  and  uncalled  for  by  the  judgment  plaintiff. 
Fowler  v.  Decatur  Co.,  722. 

OBIMINAL  LAW.   See  Indictment  and  Information. 
Abandonment  of  Intent. 

Burglary:    Abandonment  of  criminal  intent.    An  instruction  on  the 

1  effect  of  an  "abandonment"  of  any  criminal  intent  on  the  part 
of  defendant,  accused  of  entering  a  dwelling-house  in  the  night- 
time with  intent  to  commit  adultery,  was  properly  omitted  when 
there  was  no  evidence  of  any  abandonment  of  such  criminal  in- 
tent  until  after  defendant  entered  the  house  and  was  struck  over 
the  head  with  an  axe  by  an  infuriated  and  much  wrought-up 
husband.    State  v.  Hall,  221. 

Evidence,  Weight  and  Sufficiency. 

Murder:    Exclusively  circumstantial  cases:    Instructions:    Duty  of 

2  court.  When  the  guilt  of  an  accused  depends  solely  on  circum- 
stantial evidence  the  trial  coiirt  should  observe  the  following 
imperative  rules: 

1.  Distinctly  inform  the  jury  that  the  case  rests  solely  on 
circumstantial  evidence. 

2.  Distinctly  inform  the  jury  of  the  established  and  approved 
rules  governing  cases  of  exclusive  circumstantial  evidence. 

3.  Give  no  direction  to  the  jury  in  regard  to  "direct"  evidence. 
State  V.  BrazzeU,  480. 

Corpus  delicti  established:    Verdict:    Snffidency  of  evidence  to  sup- 

3  port.  The  corpus  delicti  being  established,  any  admission  by 
defendant  of  a  fact  tending  to  implicate  him  in  the  crime  may 
be  sufficient  to  sustain  a  conviction.    State  v.  Gorman,  216. 

Alibi:    Evidence  justifying  rejection.  Evidence  of  an  alibi,  locating  de- 

4  fendant  in  the  immediate  neighborhood  of  the  scene  of  the  crime 
charged  at  and  near  the  time  thereof,  held,  to  be  such  as  to 
justify  its  rejection  by  the  jury.    State  v.  Gorman,  216. 

Evidence:    Conduct  of  persons  other  than  accused.    The  rule  of  law 

4-a  is  yet  unknown  that  justifies  the  reception  in  evidence,  against 

an  accused,  of  the  acts,  conduct,  or  appearance  of  one  admittedly 

innocent  of  any  connection  with  the  crime.    State  v.  Btaszell,  480. 
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Demonstrative  Evidence. 

Demonstrative  evidence:    Identification  of.    Whenever  an  object  cog- 

5  nizable  by  the  senses  has  such  relation  to  the  fact  in  dispute  as 
to  afford  reasonable  grounds  of  belief  respecting  it,  such  object 
may  go  to  the  jury,  provided  it  is  attended  with  such  showing 
that  the  jury  can  judge  of  it  substantially  as  it  was  when  the 
fact  in  dispute  arose.    State  v.  Kirk,  244;  State  v.  Gorman,  216. 

Opinion  Evidence. 

Homicide:    Recent  firing  of  gun:    Admissibility.    The  opinion  of  an 

6  expert,  as  to  the  recent  firing  of  a  gun,  must  be  based  on  a  condi- 
tion existing  at  the  very  time  in  issue.    State  ▼.  Kirk,  244. 

Objections  to  Evidence. 

Evidence:     Motion  to  strike:     No  grounds  given.    No  question  is 

7  raised  or  preserved  by  motions  to  strike  testimony  unaccom- 
panied by  any  ground  or  reason  therefori    State  v.  Nott,  617. 

Dedarationa  not  part  rea  gestae.    Declarations,  not  part  of  the  res 

8  gestae,  must  be  met  by  proper  objection.  State  v.  Woodworth, 
263. 

Requisites  and  Suppicienct  op  Instructions. 

Instructions:     Stating  punishment.    It  is  not  necessary  for  instnic- 

9  tions  to  state  the  punishment  for  assault  with  intent  to  rape  or 
simple  assault.    State  v.  Woodworth,  263. 

All  dements  not  included.    Each  and  every  instruction  need  not  be 

10  <M)mplete  as  to  all  elements  of  the  offense.  It  is  sufficient  if 
they  are  complete  as  a  whole.    State  v.  Hall,  221. 

Quoting  statute:    Superfluity.    It  is  not  error  for  the  court  in  ex- 

11  plaining  the  elements  constituting  the  offense  charged  to  quote 
more  of  the  statute  than  applies  to  the  charge  in  question — the 
excess  being  simply  superfiuous.    State  v.  Hall,  221. 

XTse  of  legal  phraseology.    It  is  not  error  for  the  court,  !n  setting 

12  forth  the  formal  charge  in  the  indictment,  to  close  the  instruc- 
tion with  the  formal  expression,  "all  contrary  to  law."  State 
V.  Hall,  221. 
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Objections  to  Instructions. 

Objections  to  before  reading:    Waiver.    All  objections  or  exceptions 

13  to  instructions  are  waived  if  not  made  in  the  trial  court  and  be- 
fore the  instructions  are  read  to  the  jury.  (Sec.  3705-a,  Sup 
Code,  1913.)     State  v.  Nott,  617. 

Intoxication. 

Degree  of  intoxication  requiring  instructions.    The  mere  fact  that  de- 

14  fendant,  prior  to  committing  the  offense,  had  drunk  and  at  the 
time  of  committing  it,  did  drink  intoxicating  liquors,  without 
some  substantial  evidence  of  its  effect  upon  him,  does  not  neces- 
sitate an  instruction  on  the  effect,  in  law,  of  intoxication.  State 
V.  Woodworth,  263. 

New  Trial. 

Motion  for  new  trial:    When  to  be  made:    Amendment  after  jndg- 

15  ment.  A  motion  for  new  trial  in  criminal  cases  must  be  made 
before  judgment.     (Sec.  5425,  Code.)    State  v.  Nott,  617. 

Motion  for:    Affidavit  of  fact:    Hearsay.    A  motion  for  new  trial  in 

16  a  criminal  case  on  a  ground  not  appearing  of  record  must  be 
•     supported  by  an  affidavit  of  facts,  not  hearsay.    State  v.  Nott, 

617. 

Misconduct  of  jury:    Examination  of  Code.    Misconduct  of  the  jury, 

17  if  of  such  character  that  it  likely  did  influence  the  result  of  the 
trial,  or  this  may  be  said  to  have  been  reasonably  probable,  is 
sufficient  to  demand  a  new  trial.    State  v.  Kirk,  244. 

lOscondnct  in  argument:    Matters  outside  record:    Decision  of  trial 

18  court.  Decisions  of  the  trial  court  that  certain  irregularities 
occurring  during  argument  were  not  sufficiently  prejudicial  to 
require  a  new  trial  are  quite  influential  with  the  appellate  court, 
especially  where  the  trial  court  promptly  condemned  the  re- 
marks, orally  cautioned  the  jury  and  specifically  instructed  the 
jury  to  disregard  the  same.    State  v.  Hall,  221. 

OBOSS-EXAMINATION.    See  Witnesses,  9, 10, 11. 
OUSTOM.   See  Master  and  Servant,  3. 
DAUAOES.  See  Contracts,  2,  9 ;  Death,  1 ;  Pleading,  1. 
Direct  or  Remote  Damages. 

Profits:    Certainty.    Profits  are  recoverable  as  damages  if  proximate, 
1    natural  and  certain.    Howard  v.  Brown,  410. 
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Belated  but  accepted  deUvery:    Rising  market:    Damages.    The  right 
la    to  recover  damages  for  breach  of  contract  does  not  embrace  the 
right  to  make  a  profit.    I>eal  ▼.  Wapsie  P.  &  L.  Co.,  123. 

Avoidable  Damages. 

Avoidable  consequences:    Trespass:    Duty  imposed  by  contract    The 

2  rule  that  ^one  cannot  recover  for  avoidable  consequences"  does 
not  require  an  injured  party  to  (1)  commit  a  trespass  or  (2) 
perform  a  duty  imposed  by  contract  on  the  one  seeking  to  avoid 
the  damages.    Howard  v.  Brown,  410. 

Exemplary  Damages. 

7indin2  of  malice:    Exemplary  damages,  right  to.    Exemplary  dam- 

3  ages  do  not  flow  to  pUintiff  as  a  matter  of  law  upon  the  finding 
of  the  element  of  malice  by  the  jury.  In  the  absence  of  statute, 
the  allowance  is  purely  discretionary  with  the  jury.  Chadima  v. 
Kovar,  385. 

Mitigating  drcumatances:     Affect  exemplary  damages  only.    ''Miti- 

4  gating  circumstances,"  tending  to  show  want  of  malice  only,  can 
be  considered  only  in  reduction  of  "exemplary"  damages.  Cain 
V.  Osier,  59. 

DEATH. 

Damages. 

Basis  in  evidence  to  estimate:    Sufficiency.    There  must  be  fair  and 
1    substantial  basis  in  the  evidence  for  the  assessment  of  damages. 
Record,  in  instant  case,  held  to  furnish  sufficient  basis  for  esti- 
mate on  value  of  life  of  deceased.    Bettinger  v.  Loring,  103. 

DEEDS.  See  Mortgages,  1-3;  Trusts. 
Validitt. 

Deed  to  child:     Fraud:     Undue  influence.     Evidence  reviewed  and 

1  held  to  fully  show  that  a  deed  from  an  aged  grantor  to  her  son- 
in-law  and  daughter  was  in  part  intended  as  a  gift  and  in  part 
to  compensate  the  son-in-law  for  services  performed  for  grantor's 
deceased  husband  and  was  free  from  fraud  or  undue  influence. 
Olsen  V.  Olsen,  634. 

Constructive  fraud:     Fiduciary  relation:     Burden  of  proof.     Con- 

2  stnictive  fraud  cannot  be  inferred  from  the  execution  of  a  con- 
veyance by  an  aged  grantor  to  her  son-in-law  and  daughter,  in 
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part  as  a  gift  to  the  daughter  and  her  children  and  in  part  to 
pay  the  son-in-law  for  services  performed  by  him  for  grantor's 
deceased  husband,  when  the  son-in-law  and  daughter  transacted 
no  part  of  grantor's  business,  were  not  her  advisors,  and  when 
grantor's  son  had  sole  charge  of  her  business.    Olsen  v.  Olsen,  634. 

Genuineness:     Rare  and  unprecedented  state  of  evidence.     To  im- 

3  peach  a  deed  to  real  estate  on  the  ground  of  forgery,  the  testi- 
mony must  be  clear,  satisfactory  and  convincing,  and  something 
more  than  a  bare  preponderance  in  the  balancing  of  probabilities 
Under  a  singularly  rare  and  unprecedented  state  of  evidence, 
contradictory  and  irreconcilable,  held,  there  was  such  evidence  of 
the  genuineness  of  a  deed  as  to  support  the  judgment  of  the 
lower  court.    Johnston  v.  Linder,  441. 

Estate  Created. 

Extent    of    interest    conveyed:      How    determined:      Revocability. 

4  Whether  a  grantor's  deed  irrevocably  carried  all  his  interest  in 
real  estate,  or  whether  he  intended  the  deed  to  be  merely  testa- 
mentary and  therefore  revocable,  must  be  determined  from  the 
terms  of  the  deed.  On  such  question  the  fact  that  the  grantor, 
long  after  the  execution  and  delivery  of  the  deed,  made  a  will, 
attempting  therein  to  dispose  of  the  land  conveyed  in  the  deed, 
is  wholly  immaterial  and  without  bearing.  (Sec  2914,  G6de.) 
In  re  Estate  of  Tolerton,  677. 

When  a  will:    When  a  conveyance. 

5  1.  If  an  instrument  passes  a  present  interest  in  real  property 
(though  the  right  to  its  possession  and  enjoyment  be  deferred) 
it  is  a  deed  of  conveyance.     (Sec.  2917,  Code.) 

2.  If  an  instrument  does  not  pass  an  interest  until  after  the 
death  of  the  maker,  it  is  a  will,  or,  more  properly,  a  paper  of 
testamentary  nature,  the  validity  of  which  depends  on  whether 
execution  has  been  in  compliance  with  the  law  governing  the 
execution  of  wills.     (Sec.  2917,  Code.)     Ransom  v.  County,  570 

Fee:    Life  estate:     Restriction  on  alienation.    The  clear  grant  of  a 

6  fee  or  life  estate  cannot  be  clogged  by  a  clause  against  aliena- 
tion.   Woodford  v.  Glass,  299. 

Shelley's  Case;  Rule. 

Estate  conveyed:     Rule  in  Shelley's  case.    A  deed  conveying  real 

7  estate  to  a  grantee  "and  her  heirs  and  their  assigns  forever 
...    to  have  and  to  hold  the  same  to  the  said  (grantee)  dur- 
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ing  her  natural  life  and  to  her  heirs  and  assigns  forever  .  .  . 
it  being  distinctly  understood  that  all  conveyances  made  by  the 
said  (grantee)  shall  be  null  and  void"  conveys  a  fee  simple  estate 
and  not  a  life  estate,  under  the  rule  in  Shelley's  case.  Wood- 
ford V.  Glass,  299. 

Rule  in  Shelley's  case:    Abolition  of:    Effect.    Estates,  vested  under 

8  the  rule  in  Shelley's  case  prior  to  the  enactment  of  Sec.  2924-a, 
Supp.  Code,  1913,  abolishing  said  rule,  remain  undisturbed  by 
said  statute.    Woodford  v.  Glass,  299. 

Revocation. 

Absolute?  (or)  testamentary?:    Absolute?  (or)  revocable?    A  deed 

9  executed,  delivered  and  accepted,  vesting  instant  title  in  grantee, 
with  no  reservation  of  right  in  grantor  except  an  income,  is  be- 
yond grantor's  recall.    In  re  Estate  of  Tolerton,  677. 

Sevocability:  How  detennined:  Unexpressed  intention.  The  right 
10  of  a  grantor  to  revoke  a  deed  to  land  may  be  shown  by  language 
therein  retaining  an  interest  in  the  land,  other  than  the  mere 
use  or  enjoyment.  But  a  secret  or  unexpressed  intention  on  the 
part  of  grantor  to  reserve  the  right  to  revoke  is  unavailing.  The 
intention  to  reserve  the  right  of  revocation  must  affirmatively 
appear  from  the  instrument  itself.    In  re  Estate  of  Tolerton,  677. 

DELAT.  See  Actions,  1. 

DEUVEBT.  See  Sales,  1. 

DEMONSTRATIVE  EVIDENOE.    See  Criminal  Law,  5. 

DESCENT  AND  DISTRIBUTION.    See  Homestead,  2. 

Surviving  Spouse — ^Election. 

Distributive  share:  Benefits  of  will:  Evidence:  Sufficiency.  "Clear 
1  and  satisfactory"  evidence  is  required  to  establish  an  election  on 
the  part  of  a  widow  to  take  under  the  will  in  lieu  of  her  dis- 
tributive one-third.  (This  has  reference  to  evidence  of  an  elec- 
tion other  than  the  formal  court  election  provided  in  Sec.  3376, 
Sup.  Oode.)    Berry  v.  Donald,  744. 

DISTBIBuTiVfi  SHABE.    See  Dower,   1;   Descent   and 
Distribution^  1;  Estoppel.  2 
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Oboundb. 

Crndty:    SridoiM:    IimiilldaBcy.    Eyidence  held  insofficient  to  jus- 
1    titj  decree  of  divorce  on  ground  of  cruel  and  inhuman  treatment. 
Main  ▼.  Main,  353. 

MoDmoATiON  OF  Dbcbee. 

Fonn  of  appUcatioii.    Modifications  of  decrees  of  divorce  should  be 
8    by  supplemental  petition,  with  full  allegation  of  facts  of  change 
in  conditions  Justifying  such  modification,  and  not  by  mere  mo- 
tion.    Schlarb  ▼.  Schlarb,  364. 

Change  in  condition.    Modification  of  decrees  of  divorce  in  r^ard  to 

3  financial  support  may  be  entered  when  there  is  proof  of  a  sub- 
stantial and  material  change,  financial  or  otherwise,  in  the  con- 
dition of  the  parties.    (Code,  Sec  3180.)    Schlarb  v.  Schlarb,  364. 

Dtfanlt  in  pairments:    Penalty.   A  modification  of  a  decree  requiring 

4  payments  of  $35  per  month  for  support  of  two  young  children 
until  they  reached  their  majority  to  $50  per  month,  for  the  same 
period,  the  entire  amount  of  $7,800  to  fall  due  on  default  in  any 
month's  payment,  held  unreasonable.    Schlarb  v.  Schlarb,  364. 

Custody  of  Childben. 

Depriving  parent  of:    Showing  necessary.    While  in  a  proper  case  a 

5  parent  may  be  wholly  denied  association  with  his  or  her  chil- 
dren, yet  such  order  should  only  be  made  upon  the  dearest  proof 
of  a  sound  reason  therefor.    Sdilarb  v.  Schlarb,  364. 

Attokney  Fees,  Sun*  Money  and  Auhony. 

Taxation  after  decision  on  main  case.    Attorney  fees  may  be  taxed 

6  after  entry  of  decree  denying  divorce,  and  after  appeal  therefrom 
has  been  taken,  said  decree  expressly  reserving  the  matter  of 
attorney  fees  for  future  determination.    Main  v.  Main,  353. 

Suit  money.    The  first  or  preliminary  order  for  attorney  fees,  ali- 

7  mony,  and  suit  money  does  not  exhaust  the  jurisdiction  of  the 
court  over  sudi  matters.    Main  v.  Main,  353. 

Alimony:    Amoont:    Discretion  of  court.    The  amount  of  alimony 

8  and  attorney  fees  is  within  the  sound  discretion  of  the  court 
Main  v.  Mafai,  353. 
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DOWER.  See  Descent  AND  Distribution,  1 ;  Estoppel,  2. 

Mechanic's  lien:  Liability.  Dower  attaches  under  Sec.  3366,  Code, 
1  upon  the  concurrence  of  seizin  of  the  husband  and  coveture  of 
the  wife,  continues  thereafter  as  an  incumbrance  upon  the  land, 
and  becomes  fully  vested  upon  the  death  of  the  husband,  freed 
from  liability  for  his  debts.  Under  facts  stated,  held  dower  in- 
terest not  subject  to  mechanic's  lien  contracted  by  husband. 
Stewart  ▼.  Whicher,  269. 

DROIT  DE  DETRACTION.   See  Taxation,  7,  8. 

DUE  PROCESS.  See  CoNSTiTunoNAii  Law,  4.    ~ 

ELECTION  (HoMESTEAD-WiUi).    See  Descent  and  Distri- 
bution. 

ELECTION  OF  REMEDIES.    See  Estoppel,  1. 

EQUAL  PROTECTION  OF  LAWS.     See  Constitutional 
Law,  4. 

EQUITABLE  OWNER.     See  Mortgages,  5. 

ERROR.     See  Appeal  and  Error. 

ESTATES  OF  DECEDENTS.    See  Executors  and  Adminis- 
trators. 

ESTOPPEL.    See  Bailment,  1 ;  Bankruptcy,  4 ;  Municipal 
Corporations,  9, 10 ;  Principal  and  Agent,  2 ;  Taxation,  3. 

Election  of  remedies.  One  who,  while  acting  as  agent  in  collecting  a 
1  note,  was  misled  into  the  belief  thai  the  note  was  paid,  by  rea- 
son of  a  credit  extended  to  the  maker  of  the  note  by  checks  de- 
posited by  him  with  the  agent,  and  who  thereupon  remitted  a 
draft  to  the  holder  of  the  note  for  the  proceeds  of  the  supposed 
collection,  and  who  immediately  t>n  learning  that  the  checks 
were  worthless  recalled  the  draft,  is  not  estopped  to  deny  lia- 
bility on  the  draft  because  on  the  day  following  he  brought  suit 
on  the  worthless  check  and  later  dismissed  the  same.  Bank  v. 
Bank,  707. 

Willa:    Made  in  terms  as  requested  by  wife:    Estoppel:    Distribntiye 
3    share.    The  law  arbitrarily  nuUifies  any  attempt  of  the  husband 
and  wife  to  contract  with  each  other  in  any  manner  in  regard  to 
Vol.  168  Ia.— 49 
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the  distributive  share  of  one  in  the  property  of  the  other.  (Sec. 
3154,  Code.)  An  estoppel  cannot  be  predicated  on  an  attempt  to 
so  contract.  Therefore,  if  the  wife  did  induce  her  hnaband  to 
make  a  will  giving  her  a  life  interest,  she  was  not  estopped 
thereby  to  claim  her  distributive  share  after  the  husband's  death. 
Berry  v.  I>onald,  744. 

EVIDENOE.   See  Appeal  and  Ebbob,  11;  Bastabds,  1,  2,  3; 

BOUNDABIES,  2 ;  CONSTITUTIONAL  Law,  2 ;  CbIMINAL  LaW,  5, 

6 ;  Libel  and  Slandeb,  7, 8 ;  Masteb  and  Servant,  13 ;  Mort- 
gages, 2 ;  Pleading,  3 ;  Refobhation  of  Instbuments,  2,  3 ; 
Release,  5 ;  Tbial,  1,  2 ;  Wills,  2,  3 ;  Witnesses,  2-6,  9, 10. 

Bubden  of  Pboof.- 

AiBnnation:  DeniaL  He  who  aflSrma  must  prove.  Cliadima  ▼• 
al    Kovar,  385. 

Bgslevanct,  Matebulity  and  Competency. 

Release:    Avoidance:    Intention:    Consideration.    On  the  question  of 

1  the  right  to  avoid  a  release,  the  consideration  therefor  may  be 
inquired  into  as  bearing  on  the  intentions  of  the  parties.  Red- 
dington  v.  Blue,  34. 

Offers  of  compromise:    Acceptance  of  compromise:     Distinction  be- 

2  tween.  Offers  of  compromise  are  not  admissible  in  support  of  a 
contested  claim  or  defense,  but  evidence  that  a  compromise  had 
been  actually  agreed  on  and  afterwards  repudiated  may  be  re- 
ceived.   Dugger  V.  Kelly,  129. 

Operating  automobile  without  plates:     Non-default.     In  order  to 

3  show  that  one  charged  with  operating  an  automobile  without 
number  plates  was  not  in  default,  the  certification  of  registra- 
tion of  the  secretary  of  state,  required  by  Sec  1571-m5,  Code 
Supp.,  1913,  and  the  cancelled  draft  in  payment  of  the  fee  there- 
for, are  admissible.    State  v.  Qish,  70. 

Res  Gestae. 

Test:    Instinctiyeness:    Coincidence  in  time.    The  test  whether  dee- 

4  larations  are  **res  gestae* *  is:  Were  the  facts  talking  through 
the  party,  or  the  party  talking  about  the  facts?  Instinctiveness 
is  the  requisite,  not  necessarily  precise  coincidence  in  point  of 
time.    Bettinger  v.  Loring,  103. 
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Time  of  statements.    Statements  of  deceased,  against  whose  estate  a 

5  claim  was  filed  for  personal  services,  as  to  why  claimant  was 
kept  around  his  premises,  wholly  indefinite  as  to  when  they  were 
made,  are  not  admissible  as  part  of  the  res  gestae,  BuUenbarger 
V.  Ahrens,  288. 

Best  and  Secondabt. 

Lost  writing:    Secondary  evidence:    Duplicates:    Notice  to  produce. 

6  "Notice  to  produce"  is  essential  to  the  introduction  of  second- 
ary evidence  of  a  written  contract,  only  a  part  of  which  is  pro- 
duced, both  parties  having  had  a  duplicate  copy  at  the  time  of 
execution.    Carper  v.  Ridpath,  22. 

Written  contract:     Merger  of  prior  oral  talk.    Oral  understanding, 

7  in  the  absence  of  fraud  or  mistake,  is  merged  in  a  contract  re- 
duced to  writing.    Carper  v.  Ridpath,  22. 

Opinion  Evidencb. 

Direct  evidence:    Comparative  value.    Opinion  evidence  must  yield  to 

8  positive  and  direct  evidence.    Johnston  v.  Linder,  441. 

EXCEPTIONS.    See  Appeal  and  EBRORy  4,  5. 

EXEOUTOBS  AND  ADBONISTBATOBS.    See  Mechanic's 
Lien,  2. 

Authority. 

Authority  to  bind  estate:     Contract  for  attorney  fees:     Sz  parte 

1  order.  The  authority  of  an  administrator  with  respect  to  the 
estate  is  defined  by  statute.  He  can  have  no  other.  So  held 
where  the  administrator  contracted  to  pay  certain  attorney  fees. 
In  re  Estate  of  Munger,  372. 

Allowance  and  Payment  op  Claims. 

Statement  of  claims:    Liberality  allowed.    Claims  in  probate  are  not 

2  subject,  generally,  to  the  same  rules  of  pleading  which  prevail  in 
ordinary  actions,  but  may  be  subject  to  motion  for  more  specifio 
statement.    Sullenbarger  v.  Ahrens,  288. 

Claims  against  estate:    Services  by  members  of  family.    Recovery 

3  cannot  be  had  for  nursing  one  member  of  a  family  by  another 
member  of  the  same  family  without  first  overthrowing  the  pre- 
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sumption  of  law  that  such  services  were  grtituitous.  The  lielp- 
lessness  of  the  one  nursed  will  not  OYerthrow  the  presumption. 
In  re  Estate  of  Squire,  597. 

culms:     Proof,  suffldency  of.     Evidence  revienred    and   held  to  be 
4    sufficient  to  support  the  claim  and  the  amoimt  of  the  reeovery 
thereon.    Sullenbarger  v.  Ahrens,  288. 

Compensation. 

Eztiaordinary  ezpeoses:     Allowance:     Bnrden  of  proof.     Burden  of 

6    proof  rests  on  the  administrator  to  show  that  the  ''allowances" 
to  which  he  is  entitled  for  extraordinary  expenses,    under  See. 
3415,  Code,  are   (1)   just,   (2)    reasonable,    (3)    actual,    and    (4) 
necessary  and  such  as  pertain  specifically  to  the  protection  of 
the  estate.    In  re  Estate  of  Hunger,  372. 

Xztrtordinary  expenses:    Amoimt  allowed.    In  making  an  allowance 
6    to  an  administrator  for  extraordinary  expenses,  the    court  will 
wholly  ignore  the  amount  which  the  administrator  has   paid  or 
agreed  to  pay  for  the  services,  the  reasonable  value  of  the  serv- 
ices being  the  sole  standard.    In  re  Estate  of  Hunger,  372. 

EXEKPLABT  DABIAQES.     See  Damages,  3. 
EXTBAOBDINABY  EXPENSE.    See  Exectttors  and  Ad- 

HINISTRATOBS,  5. 

EZTBA-OFFIOIAL  AOTB.  See  Clerk  of  Ourts,  1 ;  Count? 
Treasurer,  1;  Municipal  Corporations,  1. 

FA0T0B7  ACT.    See  Master  and  Servant,  4-6, 14. 

FALSU8  IN  X7N0,  FALSXJS  IN  OMNIBUS.  See  Witnesses, 
12. 

FAMILY.     See  Executors  and  Administrators,  3. 

What  constitutes.    One  who  takes  her  aged  and  helpless  mother  into 
1    her  own  home  and  cares  for  her  thei-eby  constitutes  the  mother 
a  member  of  the  family.    In  re  Estate  of  Squire,  597. 

FEES.    See  Clerk  of  Courts,  1 ;  Divorce,  6,  7,  8. 
FIDUOIABY  BELAHON.     See  Deeds,  2. 
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FOBOmLE  ENTB7  AND  DETAINER. 

statute  of  limitation:    When  action  barred.    An  action  of  "Forcible 
1    Entry  and  Detainer"  is  barred  by  delaying  the  commencement 
of  the  action  for  more  than  thirty  days  after  three>day  notice 
to  quit  was  given.    McRobert  v.  Bridget,  28! 

FBAUD.    See  Deeds,  1,  2,  3 ;  Wills,  1. 

Pleading. 

Fraud:    Mistake:    SnflSdency  of  pleading.    A  pleading  alleging  that 

1    a  deed  conveyed  to  plaintiff  a  lesser  estate  than  plaintiff  **was 

informed  and  believed"  was  conveyed,  wholly  fails  to  make  such 

showing  of  fraud  and  mistake  as  to  justify  a  prayer  for  quieting 

of  title.     Plistil  v.  Kaspar,  333. 

FRAUDS,  STATUTE  OF. 

Transfer  of  Interest  in  Lands. 

What  is  not.    An  oral  agreement  between  two  adjoining  landowners 

1  to  enlarge  the  outlet  to  a  joint  system  of  drainage  already  ex- 
isting on  their  lands  is  not  a  contract  for  the  transfer  of  interest 
in  lands  within  the  meaning  of  the  statute  of  frauds.  If  con- 
ceded to  be  within  the  statute,  the  performance  by  one  party  in 
the  instant  case  renders  the  agreement  enforceable.  Dugger  v. 
Kelly,  129. 

Part  Performance. 

Wliat  is  not.    The  act  of  one  in  making  a  deposit  in  a  bank  can  avail 

2  nothing  when  he  was  authorized  to  make  the  deposit  only  in 
case  of  an  acceptance  of  an  offer  and  the  evidence  showed  there 
was  no  acceptance.    Hinz  v.  Middlekauff,  403. 

FORFEITURES.     See  Mortgages,  3. 
GENERAL  REPUTE.    See  Bastards,  2. 

GIFTS. 

Conditions  Attached. 

Acceptance:     Refusal  to  satisfy:     Action.    One  may  not  accept  a 
1    gift  and  escape  action  to  enforce  a  condition  attached  thereto. 
Miles  V.  Miles,  153. 
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GOODS  AND  EFFECTS.     See  Taxation,  9. 
HARD  LABOR.    See  Burglabt,  4. 
HOMESTEAD. 

Transfer  or  Incumbrance. 

SUftinc  of  title:     Continued  possession.    The  continuity  of  a  home- 

1  stead  10  not  interrupted,  no  new  homestead  is  created,  by  the 
shifting  of  title,  legal  or  equitable,  from  one  spouse  to  another — 
the  homestead  being  for  the  conservation  of  the  family  home. 
(Sees.  2972,  2974,  Code.)     Peoples  Nat'l  Bank  y.  Maxson,  318. 

Descent:    Incumbrance  by  widow:    Right  of  heirs.    Sec.  2985,  Code, 

2  providing  that  the  homestead,  in  case  there  ia  no  surviving  par- 
ent, descends  to  the  children  of  such  parent  exempt  from  any 
antecedent  debts  of  the  parent,  does  not  prevent  the  parent,  dur* 
ing  his  or  her  lifetime,  from  charging  the  homestead  with  his  or 
her  debt  by  proper  contract.    Scott  v.  Brenton,  201. 

Waiver. 

A&tennptial  contract    The  homestead  right  is  a  favorite  of  the  law. 

3  Its  surrender  or  waiver  will  not  be  presumed  from  words  of  gen- 
eral and  indefinite  meaning.    Plistil  v.  Kaspar,  333. 

Express  reservation.    Especially  will  there  be  no  waiver  of  the  home- 

4  stead  right  under  the  general  terms  of  an  antenuptial  agreement 
when  the  parties  to  such  agreement  have,  subsequently,  mani- 
fested their  understanding  of  the  agreement  by  an  express  reser- 
vation of  homestead  right  in  each,  in  the  very  deed  to  the  one 
seeking  to  defeat  the  right  under  the  terms  of  the  antenuptial 
agreement.    Plistil  v.  Kaspar,  333. 

HOMICIDE.     See  Criminal  Law,  2. 
Excusable  or  Justifiable. 

Self-defense:     Defendant  the  agressor:     Avoiding  necessity  to  kill: 

1  Jnry  question.  Self-defense  does  not  justify  a  homicide  if  de- 
fendant is  the  aggressor,  or  if  he  failed  to  do  everything  in  his 
power,  consistent  with  his  safety,  to  «void  the  danger  and  avert 
the  necessity  of  killing.    State  v.  Kirk,  244. 

Peace  officer:     Self-defense:     Retreat:     Assistance.    A  peace  officer 

2  who  is  in  the  discharge  of  his  duty  in  attempting  to  make  an 
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anreat  and  is  assaulted  is  not  bound  to  retreat  or  call  for  as- 
sistance.    State  v.  Nott,  617. 

Evidence — Motive. 

MotiTs:    Marital  relations.    Disturbed  marital  relations  are  relevant 

3  upon  the  question  of  motive  in  homicide  prosecutions.  State  v. 
Brassell,  480. 

Mottve:    Other  offenses:    Duty  to  limit.    Evidence  tending  to  show 

4  immoral  or  immodest  conduct  or  offenses  other  than  the  one  for 
which  accused  is  on  trial  (murder),  if  admissible  in  a  proper 
case  on  the  question  of  motive,  imposes  the  duty  on  the  court: 

1.  To  specifically  confine  such  evidence  to  its  bearing  on  mo- 
tive; and 

2.  To  specifically  tell  the  jury  that  the  defendant's  bad  char- 
acter, if  such  she  had,  was  not  evidence  of  guilt  of  the  offense 
charged  (murder).    State  v.  Brazzell,  480. 

Saffidency  to  support  verdict:     Motive.    The  state  must  not  rest 

5  alone  on  motive.  Evidence  reviewed  and  held  wholly  insufficient 
to  sustain  a  conviction  for  murder.    State  v.  Brazzell,  480. 

Evidence — Threats. 

Threats  of  general  nature.    Evidence  of  threats  may  be  admissible 

6  though  not  leveled  directly  at  or  directly  concerning  deceased. 
SUte  V.  Nott,  617. 

HUSBAND  AND  WIFE.     See  Estoppel,  2;  Homestead. 
lOE  OUSAM.   See  Constitutional  Law^  4 ;  Statutes,  4. 
mPBAOHBIENT.     See  Witnesses,  13. 
INOLXTDED  OFFENSES.     See  Indictment  and  Informa- 

TION,  1,  2. 

INDIOTmSNT  AND  INFOBMATION.      See  Criminal 
Law. 

Included  Offenses. 

Inttmctions:    Submitting  included  offenses:    Test  to  determine.    An 
1    indictment  being  a  pleading,  no  issue  should  be  submitted  not 
specifically  or,  from  the  nature  of  the  offense  charged,  necessarily 
included  therein.    State  v.  Woodworth,  263. 
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Indiided  offenses:    Submisiloii  of:    "Menalawghter  or  notUnc."    No 

2  offense  below  manslaughter  need  be  submitted  if  the  state  of  the 
evidence  shows  that  defendant  is  either  guilty  of  murder  or 
manslaughter  or  '^ot  guilty."    State  ▼.  Nott,  617. 

Issue,  Proof,  Variance. 

Allegation  of  time.    The  precise  time  of  the  commission  of  an  offense 

3  need  not,  ordinarily,  be  proven  as  alleged,  but  the  record  may  be 
such  that  the  state  must  stand  or  fall  on  the  precise  date  alleged. 
State  V.  Gish,  70. 

IHHEMTANGE.     See  Bastards,  1-3. 

UIHEEITANOE  TAX.     See  Taxation. 

INITIATION.     See  Insurance,  5. 

INSTBUOTIONS.     See  Conspiract,  1 ;  CRUCiNAii  Law,  2,  9, 
12;  Trial;  Wills,  1. 

IN8XTBANGE.     See  Mortqaqes,  6. 

Cancellation  op  Policy. 

Statute  superseding  by-law.    The  cancellation  of  a  mutual  fire  assesa- 

1  ment  insurance  policy  can  only  be  effected  by  "giving  five  days' 
written  notice"  of  cancellation,  as  provided  by  Sec  1759 -m,  Sup. 
Code,  1913.  The  provisions  of  a  by>law  providing  that  the  asso- 
ciation ''is  not  liable  on  any  policy  when  assessments  are  more 
than  60  days  overdue,"  does  not  effect  a  cancellation.  Salmon  v. 
Insurance  Assoc.,  521. 

Reformation  op  Policy. 

Negligence  precluding  relief.    On  an  application  for  the  rsformation 

2  of  a  fire  insurance  policy,  the  negligence  of  the  insured  is  a 
proper  matter  for  consideration.  Salmon  v.  Insurance  Assoc, 
521. 

Action  on  Pouct. 

Statutory  time  for  bringing  action:     Waiver.    That  40  days  shall 

3  elapse  after  the  service  of  notice  of  loss  and  proof  thereof  before 
action  may  be  brought  on  losses  under  fire  insurance  policies  is 
a  command  of  the  statute.     (Sec.  1744,  Sup.  Code,  1913.)     This 
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statutory  command  is  not  waived  by  a  denial  by  the  company 
of  liability.    Salmon  ▼.  Insurance  Aaaoc.,  521. 

Premature  action:    Abatement:     Statutes  appticable.    An  action  is 

4  premature  and  abatable  when  brought  within  40  days  after  serv- 
ice of  the  notice  of  loss  and  proof  thereof,  under  a  mutual  policy 
of  insurance  issued  under  Ch.  5,  Tit.  9,  Sup.  Code,  1913,  Sec 
1744  of  said  supplement  being  applicable  to  such  a  policy.  Sal- 
mon V.  Insurance  Assoc.,  521. 

Mutual  Benefit — Membership. 

Fraternal  beneficiary  associationa:    Conditiona  to  memberahip:  'Ini- 

5  tiation."  ''Initiation"  into  a  fraternal  lodge  is  not  a  condition 
precedent  to  the  validity  of  a  certificate  of  insurance,  simply 
from  the  fact  that  our  statute  (Sec.  1822,  Sup.  Code,  1913)  de- 
fines' such  association9  as  those  "having  a  lodge  system  with 
ritualistic  form  of  work."    Schworm  v.  Reserve  Society,  579. 

INTENT,  ABANDONBIENT  OF.     See  Criminal  Law,  1. 
INTOZIOATION.     See  Criminal  Law,  14. 
INTOXIOATINO  LIQUORS.  See  Certiorari,  1 ;  Names,  1, 2. 

Abatement  of  Nuisance. 

Nuisance:    Action  to  abate:    lUgfat  to  full  trial  on  merits.    A  citizen 

1  plaintiff,  seeking  to  abate  a  liquor  nuisance,  cannot  legally  be 
forced  to  final  hearing  on  the  merits  on  ex  parte  affidavits,  Sec. 
2405,  Code,  only  contemplating  the  use  of  such  evidence  on  bear- 
ing for  temporary  injunctions.    Batten  v.  Snearly,  362. 

Action  by  citizen  to  enjoin:    Control  by  county  attorney.    The  con- 

2  sent  of  the  county  attorney  does  not  authorize  the  court  to  dis- 
miss an  action  to  abate  a  liquor  nuisance  against  the  wish  of  the 
citizen  plaintiff,  prosecuting  by  an  attorney  of  his  own  choosing. 
Batten  v.  Snearly,  362. 

Statement  of  Consent. 

Who  may  sign:     Poll  books:     Right  to  rote.     Any  person  whose 

3  name  appears  on  the  poll  books  as  voting  has  the  right  to  sign 
the  statement  of  consent  for  the  sale  of  intoxicating  liquors  as 
provided  in  par.  1,  Sec.  2448,  Sup.  Code,  1913,  irrespective  of  his 
right  to  vote.    Riley  v.  Litchfield,  187. 
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TWt  a 
4    perHMi  aecarmg  aad  makimg  mfidsYtt  to  i^gMlwca  to  a  ]iq[iiar 

tng  of  See:  2458,  Code,  cauoi  be  prcdieoted  oa  the  fact  that  ke 
ia  good  faHh  adTiaed  a  Totcr  to  write  kia  aane  am  tte  atatemcBt 
jiMt  as  it  appeara  to  Itere  been  writtCB  oa  tbe  pofl  book  bjr  the 
clerks  of  eleetion.    Rilej  t.  LitrhfteM,  187. 


lacorrect  poll  booka:     Sifaatvaa  to  coneapoad:     Idcatitj.    If  a 

5  voter's  name  appears  on  the  poll  book  in  an  ineorrect  fofin,  be 
maj  properly  sign  a  liqiior  eonaeat  atatenMat  in  siidi  ineorrect 
form,  bat  the  eridenoe  moat  be  sock  tkat  it  fairtj  appears  that 
the  incorrect  name  on  tke  poll  book  represented  and  stood  f<nr 
this  partietOar  voter.    Rilejr  t.  litckfield,  187. 

Verifjrinf  sfgnatiixea:    ^Itepntabk^  poaon:    Perfiny.    One  who  eom- 

6  mits  perjorj  in  the  ▼erification  of  the  signatnres  on  a  state- 
ment of  consent  for  the  sale  of  intoxicating  liquors  by  swearing 
to  signatures  (1)  of  persona  who  did  not  .sign  or  (2)  without 
knowing  who  made  the  signature,  is  not  a  ''reputable"  person 
within  the  meaning  of  Sec.  2452,  Code,  and  all  such  signatures 
are  thereby  nullified.    Riley  t.  Litchfield,  187. 

Withdrawal  of  signatiire:    Seinstating  signature.    One  who  has  exe- 

7  cuted  a  withdrawal  of  his  signature  from  a  statement  of  consent 
for  the  sale  of  intoxicating  liquors  may  subsequently,  before  the 
same  becomes  effective  by  filing,  execute  and  file  a  withdrawal  of 
his  withdrawal  and  retain  his  name  on  the  statement  of  consent. 
Riley  v.  Litchfield,  187. 

Death  of  signers:     Removal  from  city.    A  statement  of  consent  for 

8  the  sale  of  intoxicating  liquors,  if  filed  within  30  days  after  the 
signatures  are  attached  thereto,  as  provided  in  Sec.  2452,  Code, 
is  unaffected  by  the  death  or  removal  of  signers  from  the  city 
within  said  30  days.    Riley  v.  Litchfield,  187. 

Sufficiency:    Findings  by  court:    When  disturbed.    The  trial  before 

9  the  district  court  of  the  sufficiency  of  a  statement  of  consent  for 
the  sale  of  intoxicating  liquors  is  at  law,  and  the  findings  of  the 
trial  court  must  be  given  the  force  of  a  verdict  of  a  jury.  Riley 
V.  Litchfield,  187. 

Canvasi:    Appeal.    An  appeal  may  be  taken  from  the  judgment  of 
10    the  district  court  holding  insufficient  a  petition  of  consent  to 
soil  intoxicating  liquors.    Hats  v.  Hutchinson,  141. 
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JUDOMENT.    See  Justices  of  the  Peace,  1 ;  Pleading,  2. 
Entry  Nunc  Pro  Tunc. 

Rendition:     Construction  of  calendar  entry:    Nnnc  pro  tone  entry. 

1  Courts  poBsess  the  inherent  authority  to  enter  judgments  nwM 
pro  tunc,  and  time  will  not  bar  its  exercise.  Locher  v.  Livingston, 
457. 

Conclusiveness.  ' 

Between  whom  condusive.    A  judgment  is  not  evidenee  of  the  truth 

2  of  any  fact  therein  adjudicated  except  as  between  the  parties 
thereto  and  their  privies.    Chadima  v.  Kovar,  385. 

JXTSISDIOTIONAL     BEQUIBEMENTS      (Attempts     to 
Waive).    See  Municipal  Corporations,  7. 

JUET. 

Right  op  Trul  by  Jury. 

Simple  action  for  money.    An  action  to  recover  a  money  judgment, 
1    unaccompanied  by  any  equitable  issue,  has  no  place  on  the  equity 
side  of  the  calendar.    The  defendant  has  an  unqualified  right  to 
jury  trial.    Hanan  v.  Messenger,  507. 

JUSTICES  OF  THE  PEACE. 

Procedure — Judgment. 

Appeal:     Se-trial:     Judgment  against  surety.     Judgment  against 
1    surety  necessarily  follows  judgment  against  the  appellant  in  the 
re-trial  of  justice  of  the  peace  cases  on  appeal.    (Sees.  4552,  4566, 
Code.)    Locher  v.  Livingston,  457. 

JUSTIFICATION.     See  Libel  and  Slander,  5. 

LACHES.      See  Actions,  1 ;  Forcible  Entry  and  Detain- 
er, 1 ;  Insurance,  2. 

LANDLORD  AND  TENANT.      See  Forcible  Entry  and 
Detainer,  1. 
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Lien,  Waiver  of. 

Confiigioii  of  accoimta.    A  landlord's  lien  for  rent  is  measured  by  the 

1    amount  which  he  shows  is  due  as  rent.    Therefore  the  lien  is 

wholly  waived  if  the  accounts  relating  to  rent  and  other  matters 

are  so  intermingled  that  the  amount  due  as  rent  does  not  clearly 

appear.    Hegarty  v.  Maudsley,  144. 

LAW  OF  0A8E.     See  Appeal  and  Ebbob,  13. 
LIBEL  AND  SLANDER. 
Actionable  Wobdb. 

Libel  per  se:    What  constitutes.    A  publication,  referring  to  the  con- 
1    duct  of  a  public  officer,  tending  to  impeach  his  ability,  skill  or 
knowledge  and  conveying  the  impression  that  he  was  unfit  to 
longer  continue  in  office  is  presumptively  libelous  per  se.    Chil- 
dren V.  Shinn,  531. 

Libel  of  official  body:    Application  to  members.    A  fibel  leveled  at  a 
3    board  of  supervisors  as  a  whole  is  a  libel  of  each  member  thereof 
except  in  so  far  as  specific  dates  thereof  show  reference  to  con- 
duct occurring  prior  to  the  time  a  person  became  a  member. 
Children  v.  Shinn,  531. 

Libel  per  se:    Charge  of  crime  unnecessary:    Presumptions.    Libels 

3  per  se,  existing  as  they  may  without  any  charge  of  crime, 
carry  the  presumption  of  (a)  falsity,  (b)  damages,  and  (c)  if 
not  published  on  a  ''privileged  occasion,"  malice.  Children  v. 
Shinn,  531. 

Privileged  Communications. 

Privileged  "occasion":    Abuse  of  privilege:    Rule  of  privflege.    It  is 

4  for  the  court  to  say  whether  the  "occasion"  on  which  a  libelous 
publication  was  made  is  privileged.  It  is  for  the  jury  to  say 
whether  the  privilege  was  abused  by  defendant — ^in  other  words, 
whether  defendnnt  was  moved  by  malice.  A  public  election  is 
a  priWIoged  "occasion"  and  the  publication  itself  is  privileged, 
"if  defendant  had  been  informed  and  believed  that  the  statements 
were  true  and  published  them  without  malice  and  in  good  faith 
to  the  electors  for  the  sole  purpose  of  advising  them  of  the  real 
character  and  qualifications  of  plaintiff  for  the  office  he  waa  seek- 
ing."   Children  v.  Shinn,  531. 
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Pleading — Justification — ^Mitigation. 

Justification:    Plea  of:    What  constitutes.    The  plea  of  justification, 

5  to  a  charge  of  slander,  must  be  as  broad  as  the  charge.  Cain  v. 
Osier,  59. 

Damages:     Mitigation:     What  constitutes.    A  good  plea  in  mitiga- 

6  tion  of  damages  to  a  charge  of  slander  must,  from  its  nature, 
be  a  confession  of  the  charge  and  a  pleading  of  facts  tending 
to  lessen  defendant's  culpability.    Gain  v.  Osier,  59. 

Evidence. 

Libel  of  official  body:    Understanding  of  readers.    A  libel  leveled  at 

7  a  board  of  supervisors  as  a  whole  is  a  libel  against  each  member 
thereof  at  the  time  referred  to  in  the  publication.  In  such  case 
plaintiff,  a  member  of  the  board,  may  show  by  those  who  read 
the  publication  that  they  understood  it  to  refer  to  plaintiff. 
Children  v.  8hinn,  531. 

Evidence:    Nature  of  transaction.    In  an  action  for  slander  growing 

8  out  of  a  charge  of  stealing  a  steer  which  plaintiff  had  sold 
and  which  had  been  resold,  all  on  same  day,  held,  defendant 
should  have  been  allowed  to  show  the  nature  of  the  transac- 
tion between  plaintiff  and  the  other  parties  to  the  sales.  Gain 
V.  Osier,  59. 

Trial-^uby  Questions. 

Malice:     How  determined.    Malice  is  a  jury  question.    It  may  be 

9  found  (a)  from  the  publication  itself,  (b)  from  defendant's 
knowledge  of  the  falsity  of  the  charge,  or  (c)  from  other  ex- 
trinsic circumstances  bearing  on  defendant's  objects,  purposes  and 
motives.    Children  v.  8hinn,  531. 

Falsity  of  publication.    The  question  whether  the  various  statements 

10  of  the  publication  are  false  or  true  was  for  the  jury  in  the 
instant  case.    Qiildren  v.  Shinn,  531. 

Substantial  proof  of  charge.    It  is  strictly  accurate  to  say  that  plain- 

11  tiff  need  only  prove  the  charge  in  suhstantially  the  same  words 
as  alleged,  necessarily  meaning  thereby,  words  of  substantially 
the  same  meaning.    Cain  v.  Osier,  59. 

LIFE  TENANT.    See  Limitation  of  Actions,  2. 
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LIMITATION  OF  ACTIONS.  See  Actions,  1 ;  Bound- 
ABiEB,  1 ;  Forcible  Entry  and  Detainer,  1 ;  Insurance,  3 ; 
Mechanic's  Lien,  3. 

Accrual  of  Action. 

Maturity  oa  happeiiiag  of  erent.  A  note  maturing  ''only  when  the 
1  homestead  where  I  now  reside  shall  be  sold  or  converted  into 
money,"  is  not  matured  by  a  sale  of  a  portion  of  the  homestead 
unoccupied  by  buildings,  the  note  reciting  that  the  money  was 
for  improvements  "on  the  (homestead)  buildings."  In  re  Estate 
of  Squire,  597. 

Lift  tenant:    Semainderman.    Action  for  recovery  of  real  property 
S    is  barred  in  ten  years  from  the  time  the  right  of  action  accrues. 
Woodford  v.  Glass,  299. 

Long  contlnnona  indefinite  employment.  When  services  are  rendered 
3  for  a  long  continuous  period  of  time,  under  an  agreement  for 
oolnpensation,  but  wholly  indefinite  as  to  the  period  of  employ- 
ment, or  the  time  or  rate  of  compensation,  the  statute  of  limita- 
tion begins  to  run  when  the  employment  is  terminated.  Sullen- 
barger  v.  Ahrens,  288. 

MAUOE.      See  Damages,  3 ;  Libel  and  Slander,  1,  3,  4,  9. 

MANDAMUS. 

When  Writ  Lies. 

Befnnd  of  taxes:    Duty  of  boards  of  supervisors.  Mandamus  is  the 
1    proper  remedy  to  enforce  the  duty  imposed  by  law  on  boards  of 
supervisors  to  direct  the  county  treasurer  to  refund  taxes  illegally 
exacted  or  paid.    Bank  v.  Board,  501. 

MASTER  AND  SERVANT.    See  Negligence. 
Creation  and  Existence  of  Relation. 

Servant  employed  by  non-employing  servant:  Consent  of  master. 
1  One  who  in  good  faith  enters  upon  the  master's  work  at  the  re- 
quest of  a  servant  in  actual  charge  of  the  work»  and  with  the 
express  or  implied  consent  of  the  master,  is  entitled  to  the  pro- 
tection due  a  servant  though  he  may  not  be  entitled  to  recover 
wages  from  the  master.    Winn  v.  Town,  699. 


Index,  Vol.  168.  783 

likBTWR  AND  BmsjAJirr  Continued 

Violation  op  Statutory  Duty. 

Negligence  per  ee.   The  violation  of  a  statute  impoeing  a  duty  is 

2  negligence  per  ae.    Reddington  t.  Blue,  34. 

Custom  as  defense.    Custom  will  not  justify  a  departure  from  the 

3  command  of  a  statute.    Reddington  v.  Blue,  34. 

Factory  Act. 

Giurdittg  maddnery:     Unaiithoxised  change:     Effect    If  a  master 

4  BO  sets  up  his  machinery  that  it  requires  no  guard,  shield  or 
covering  under  our  Factory  Act  (Sec.  4999 -a2)  and  if  without 
the  master's  knowledge  or  consent  or  fault  the  machinery  is 
changed,  the  master  is  not  responsible  for  such  change.  ("Fail- 
ure to  discover"  change  not  in  the  case.)    Winn  v.  Town,  699. 

ImpracticaUlity  of  guarding  machinery:    Burden  of  proof.    If  it  be 

5  "impracticable"  to  guard  machinery  as  required  by  our  Factory 
Act  (Sec.  4999-a2  Sup.  Code)  defendant  must  assume  the  burden 
to  so  show.    Winn  v.  Town,  699. 

Sights  and  duties  uder:     Instructions  law  of  case.    Instruction, 

6  defining  rights  and  duty  under  Factory  Act,  Sec.  4999-a2,  Sup- 
plement to  the  Code,  not  excepted  to,  declared  law  of  the  case. 
Reddington  v.  Blue,  34. 

Place  for  Work. 

''Safe  pUce^:     Keeping  place  safe:     Duty  to  maintain  rules.    The 

7  duty  of  the  master  in  relation  to  his  servant  is: 

1.    To  furnish  a  reasonably  safe  place  to  work. 
3.    To  ke^p  and  maintain  such  place  reasonably  safe. 
3.    And  he  may  fail  in  this  duty  by  adopting  an  unsafe 
method  of  doing  his  work.    Donnelly  v.  Ft.  Dodge,  393. 

Safe  place  to  work:    Servant  making  own  place.    The  master  can- 

8  not  be  said  to  be  negligent  when  he  furnishes  suitable  and  suf- 
ficient materials  and  therefrom  the  servant  himself  makes,  or 
through  his  fellow  servant  makes,  his  own  place  in  which  to 
work  in  his  own  manner  and  at  such  times  and  places  as  become 
necessary.  In  such  case  the  negligence  of  the  fellow  servant  will 
be  imputed  to  plaintiff.    Hook  v.  Chicago,  G.  W.  R.  Co.,  304. 
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Neouoent  System  ob  ICethod  op  Wobk. 

lUftet's  aeffifeDt  lyitem:    N^sUgeat  we  of  by  fdlow  senraiit.    A 

9    fellow  ■eirant'e  negligence  in  using  or  applying  the  nuutcr's 

negligent  system  of  operation,  will  not  absolve  the  master  from 

liability,  at  least  not  at  a  matter  of  law.    Donnelly  v.  Ft.  Dodge, 

303. 

Maitct's  metliods:    Cuatomazy  methods:    Competency  of  witnesses. 

10  On  the  question  whether  due  care  has  been  exercised  by  a  par- 
ticular master  in  carrying  on  his  business,  testimony  as  to  the 
customary  method  of  carrying  on  such  business  is  competent,  and 
exact  duplication  of  place,  business  and  conditions  is  not  re- 
quired It  is  sufficient  if  the  witness  speaks  of  such  sameness 
of  situation  and  instrumentalities  that  it  fairly  appears  that 
the  danger  to  the  employee  is  substantially  the  same,  and  that 
his  safety  can  be  guarded  by  the  same  safeguards.  Donnelly  v. 
Ft.  Dodge,  393. 

Fellow  Sekvant. 

Negligence  of  master:     Negligence  of  fellow  aenrant:     Concurrence 

11  of.  Though  the  master  is  not  liable  to  his  servant  for  the  neg- 
ligence of  a  fellow  servant,  yet  if  the  master's  negligence  eon- 
curs  with  the  negligence  of  the  fellow  servant  and  contributes 
to  the  injuryi  then  the  negligence  of  the  master  becomes  proxi- 
mate. (In  instant  case,  held,  instruction  did  not  permit  plain- 
tiff to  recover  without  showing  that  defendant's  negligence,  if 
any,  was  proximate.)    Donnelly  v.  Ft.  Dodge,  393. 

Inconpeteiit  fellow  servant:     Sufficiency  of  evidence.    The  employ- 

12  ment  of  an  incompetent  person,  the  retention  of  such  employee 
in  the  work,  knowing  of  his  incompetency,  with  added  failure  to 
properly  instruct  such  employee  as  to  his  work,  may  fasten 
liability  upon  the  nuister.    Rosche  v.  Bettendorf,  461. 

Incompotent  fellow  servant:     Evidence  to  show:     Disobedience  to 

13  orders.  On  the  question  of  the  competency  of  a  fellow  servant, 
his  disposition  to  disobey  orders  is  material.  Rosche  v.  Betten- 
dorf, 461. 

Assumption  of  Risk. 

When  a  defease.    Assumption  of  risk  constitutes  no  defense  to  a 

14  claim  for  injury  occasioned  by  the  failure  of  an  employer  to  com- 
ply with  a  statute  enacted  for  the  protection  of  employees. 
(Sec.  4999-a2  Sup.  Code.)     Winn  v.  Town,  699. 
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Ck>NTBIBUTOBY  NEGLIGENCE  OF  SeBVANT. 

Contributory   aei^igenco.     Evidence   reviewed   and   held   insufHcient 

15  to  ahow  contributory  negligence  per  se  on  the  part  of  an  inex- 
perienced employee  in  giving  a  signal  for  the  hoisting  of  the 
grappling  hooks  of  a  crane.    Rosche  v.  Bettendorf,  461. 

Evidence  off   Inanffidency.    No  negligence  is  ^hown  on  the  follow - 

16  ing  state  of  facta:  The  clothing  of  deceased  was  caught  by  a 
set-screw  on  a  shaft  in  an  engine  room  and  deceased  was  killed. 
Negligence  was  predicated  on  the  claim  that  a  water  pressure 
gauge  which  deceased  had  to  read  was  placed  too  close  to  the 
shaft.  It  appears  probable  that  the  gauge  was  three  feet  from 
the  shaft.  The  letters  on  the  gauge  were  such  that  they  could 
be  read  at  a  distance  of  several  feet.    Winn  v.  Town,  699. 

MEOHANIO'S  UEN.     See  Doweb,  1. 
Death  of  Owner — Effect. 

Sight  of  contractor  to  perfect  lien.    The  death  of  the  owner  of  land 

1  upon  which  an  improvement  has  been  erected  does  not  deprive 
the  contractor  of  the  right  to  perfect  and  enforce  a  mechanic's 
lien  on  the  land,  within  the  time  and  under  the  conditions  pro- 
vided  in  Sec.  3093,  Code.    Stewart  v.  Whicher,  269. 

Priority  Over  Incumbrances. 

Filing   after   ninety   days:    Claims  in   probate:     Precedence   over. 

2  Third-class  claims  in  probate  (those  filed  within  six  months 
after  notice  of  administration  is  given)  are  not  "incumbrances" 
within  the  meaning  of  Sec.  3092,  Code.  This  is  true,  though 
the  said  third-class  claims  were  filed,  allowed,  and  an  order  of 
the  court  entered  for  the  sale  of  the  land  in  order  to  pay  thom, 
more  than  ninety  days  after  the  last  item  of  material  was  fur- 
nished by  the  contractor.    Stewart  v.  Whicher,  269. 

Within  What  Time  Enforceable. 

Statute  of  limitation.    An  action  to  enforce  a  mechanic's  lien  by  a 

3  principal  contractor  is  barred  in  two  years  and  ninety  days 
from  the  date  on  which  the  last  of  the  materials  was  furnished, 
whether  the  lien  was  filed  within  ninety  days  after  the  last  ma- 
terial was  furnished  or  not.    Stewart  v.  Whicher,  269. 

MEMBERSHIP.    See  Insurance,  5. 
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MEBOEB  OF  FBIOS  ORAL  TALK.    See  Evidence,  7. 

MnSOONDUOT  OF  OOUHBEL.      See  Cbiminal  Law,   18; 
New  Trial,  1,  2. 


IK  »  • 


^NDUOT  OF  JUBT.     See  Criminal  Law,  17. 


mSTAKB  OF  LAW.       See  Bepormation  of  Instruments, 
1 ;  Taxation,  4. 

MinOATION.     See  Damages,  4 ;  Libel  and  Slander,  6. 
M0BT0A0E8. 

Absolute  Deed  as  Mobtoagb. 

AlMolvte  deed  u  Mcuity:    If  in  doabt,  mortgage.  On  the  queetioo 

1  ^8  an  abeolute  deed  a  mortgage  or  a  conveyance  f,  the  deed 
being  in  company  with  a  contract  to  reoonvey,  doubts  will  be 
resolved  in  favor  of  the  mortgage  theory.  McRobert  t.  Bridget, 
28. 

Absolute  deed  as  security:    How  ihown:    Surrounding  drcumstaBoes. 

2  On  the  question  **1b  an  absolute  deed  a  mortgage  or  a  con- 
veyance?" resort  may  be  had  to  extraneous  circumstances,  both 
prior  and  subsequent  to  the  writing.     McBobert  v.  Bridget,  28. 

Absolute  deed  as  security:    Forfeiture.    Forfeitures  are  in  such  dis- 

3  like  that  one  holding  an  absolute  deed  as  security  may  not  invest 
himself  with  full  title  because  default  is  made  in  payment,  even 
though  ''time  is  made  the  essence  of  the  contract.''  McRobert 
V.  Bridget,  28. 

Right  to  Foreclose. 

Special  and  general  clauses:    Harsh  results:    Strict  construction  to 

4  avoid.  The  use  of  tpectal  and  general  clauses  in  a  mortgage  in 
an  attempt  to  fix  the  rights  and  liabilities  of  the  parties  as  to 
foreclosure,  with  attendant  uncertainty  as  to  the  true  meaning, 
renders  appropriate  the  application  of  the  following  principles 
or  rules  of  construction,  to  wit: 

(1)  SJusdem  generic — ^the  particular  governs  the  general. 

(2)  Bsrpressio  unius  est  excluaio  alterius — ^the  express  mention 
of  one  thing  implies  the  exclusion  of  another.  Johnson  v.  In- 
vestment Co.,  340. 
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StipQlation    for   insnranoe,   compliance   with:      Policy   payaUo   to 

5  aasignee.  A  policy  of  insurance  on  mortgaged  premises  payable 
to  one  who  has  "assumed  and  agreed  to  pay''  a  mortgage  on 
said  premises,  which  mortgage  requires  the  mortgagor  to  keep 
the  buildings  insured  "for  the  benefit  of  the  mortgagee/'  inures 
to  the  benefit  of  the  mortgagee  as  a  matter  of  equitable  right 
and  therefore  complies  with  the  condition  of  the  mortgage  requir- 
ing insurance.    Johnson  v.  Investment  Co.,  340. 

Stipulation  for  insurance:    Good  faith  effort  to  comply:    Foreclosure: 

6  Right  to  notice;  A  mortgagor  procuring,  in  good  faith,  an 
insurance  policy  on  the  mortgaged  property  in  order  to  comply 
with  a  requirement  that  he  keep  the  property  insured,  ia  entitled 
to  notice  of  the  mortgagee's  objection  to  the  policy  before  start- 
ing foreclosure  (if  such  right  exists)  even  though  the  mortgagor 
in  procuring  the  policy  innocently  and  without  intentional  fraud 
misstated  the  amount  of  incumbrance  on  the  property.  John- 
son ▼.  Investment  Co.,  340. 

MOTION  FOB  MORE  SPECIFIC  STATEMENT.    See  As- 

SIONMENTS,  1 ;  EXECUTOBS  AND  ADMINISTRATORS,  2. 

MOTIVE.     See  Homicide,  3-5. 

MUNICIPAL  CORPORATIONS.  See  Adverse  Possession,  2. 

Liability  fob  Bxtra-Opficial  Acts. 

Sztra-offidal  receipt  of  money  by  officers.     Municipal  corporations 

1  cannot  be  rendered  liable  by  the  unauthorized  and  extra-official 
receipt  of  money  by  its  public  officers.  Fowler  v.  Decatur  Co., 
7S3. 

Ordinance — Construction. 

Ordinance:     Validity:     Matters  de  hors.     Whether  the  failure  to 

2  erect  the  signboards  of  speed  limit,  as  provided  in  Sec.  1571- 
m20,  Supp.  Code,  1913,  affects  the  validity  of  a  speed-limit  ordi- 
nance enacted  thereunder  or  relieves  from  the  penalty  of  the 
ordinance  those  misled  by  the  absence  of  such  sign,  or  affects 
the  rule  as  to  negligence  per  se,  query.    Pilgrim  v.  Brown,  177. 

PuBUo  Improvements — ^Validity. 

Street  improvements:    Validity  of:    Compl3ring  with  ordinance.    In 

3  the  construction  of  a  street  improvement,  substantial  com- 
pliance with  the  ordinance  is  sufficient.    Hubbell  v.  City,  418. 
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Street  improyements:     Contracts  for:     Extension:     Validity.    The 

4  time  of  performance  of  contracts  for  paving,  eewerSy  etc,  may 
be  reasonably  extended  without  invalidating  the  contract  or  the 
assessments  made  after  completion  of  the  work.  Hubbell  v. 
City,  418. 

Street  improyements:    Permanency  of:    Evidence  to  overthrow.    Evi- 

5  dence  that  the  earth  along  one  side  of  a  pavement  had  washed, 
out  did  not,  in  instant  case,  warrant  the  conclusion  that  pave- 
ment of  the  kind  laid  was  not  permanent  in  character.  Hubbell 
V.  City,  418. 

Street  improvements:     Remedy  for  non- jurisdictional  irresnlaritiea. 

6  A  property  owner,  aggrieved  by  non-jurisdictional  errors,  irre- 
gularities and  inequalities  in  the  construction  of  paving  and  sew- 
ers, has  been  provided  an  exclusive  remedy.  He  must  file  his 
objections  with  the  council,  and  avail  himself  of  his  right  to 
appeal  therefrom.    (Sec.  824,  Code.)    Hubbell  v.  City,  418. 

Public  Improvements — Appeal. 

Special  assessments:     Appeal  from  levy:     Jurisdictional  matters: 

7  Waiver.  Jurisdictional  requirements  to  an  appeal  eannot  be 
waived.    City  v.  County,  623. 

Repeeendum^— Statute  Applicable. 

Ordinances:     Referendum:     Statutory  construction.    Sec  1056-a37, 

8  Code  Supp.  1913,  is  not  applicable  to  the  enactment  of  franchise 
ordinances  such  as  are  contemplated  by  Sec  105d-a30  of  said 
supplement.    Des  Moines  Ry.  Co.  v.  Susong,  128. 

Streets  and  Alleys — ^Dedication — ^Abandonment. 

Dedication:     Streets  and  alleys:     Plata^  recognition  of:     Estoppel 

9  It  is  suggested  that  the  purchase  of  lots  by  plaintiff  by  the 
official  plat  lot  and  block  numbers  and  a  sale  of  part  of  the 
lots  by  the  same  lot  and  block  numbers  is  such  a  recognition 
by  plaintiff  of  the  plat  and  of  the  streets  and  alleys  bounding 
the  lots  as  to  work  an  estoppel  to  question  the  legality  of  the 
plat,  in  an  action  to  quiet  title  in  plaintiff  to  an  alley  adjoining 
the  lots.     Schultz  v.  Stringer,  668. 

Public  alleys:    Estoppel:    Abandonment:    Non-user.    Estoppel  and 
10    abandonment,  if  pleaded  in  instant  ease,  would  have  been  un- 
availing, because  the  record  showed  affirmatively  that  the  alley 
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in  question  had  never  been  improved  and,  therefore,  no  estoppel 
could  exist;  and  as  tot  abandonment,  the  town  demanded  the 
opening  of  the  alley  when  it  was  needed.  Schultz  v.  Stringer, 
668. 

HITBDEB.     See  Homicide. 

UUTUAL  BENEFIOIABY  ASSOCIATIONS.       See  Insur- 

ANCE. 

MUTUAL  FIRE  INSXIBANOE.     See  Insurance. 
NAMES.     See  Intoxicating  Liquors. 
Rules  to  Distinguish. 

Chzistiaa:    Roles  to  determine:    Identity. 

1  1.  The  Christian  name  of  a  person  may  consist  of  one  or 
more  letters  only. 

2.  Where  one  or  more  letters  appear  as  the  Christian  name 
they  are  treated,  in  the  absence  of  any  showing  to  the  con- 
trary, as  the  Christian  name  which  the  person  has  assumed. 

3.  There  is  no  presumption  that  a  letter  or  that  letters  stand 
for  other  names  and  are  not  themselves  the  Christian  name. 

4.  When  two  or  more  Christian  names  are  used,  the  middle 
name  or  names  or  letter  is  quite  generally  disregarded,  not  because 
it  is  not  a  part  of  the  Christian  name,  but  because  not  essen- 
tial to  the  identification  of  the  person. 

5.  When  the  given  name  is  written,  the  middle  name  or 
letters  may  be  disregarded  in  identifying  the  person.  Riley  y. 
Litchfield,   187. 

Idem  Sonans. 

2  Names  are  said  to  be  "idem  scmans"  if  the  attentive  ear 
finds  difficulty  in  distinguishing  them  when  pronounced,  though 
spelled  differently.    Riley  v.  Litchfield,  187. 

NEOLIOENOE.     See  Carriers,  1,  2 ;  Insurance,  2 ;  Master 
AND  Servant. 

Degree  of  Care  Required. 

street  railways:     Highway  CrossiiigB.    The  care  required  in  operat- 

1    ing  cars  over  highway  crossings  must  be  in  proportion  to  the 

peril  to  be  guarded  against.    In  instant  case,  held  that  the  rec- 
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ord  presented  a  question  of  negligence  for  the  jury.    Bettinger 
▼.  Loring,  103. 

Saflroada:  PuUlc  crosaings:  Statutory  signals:  Additional  pre- 
8  cautions.  A  railway  company  must  do  thoee  things  which  wiU 
render  the  proper  use  of  public  crossings  reasonably  safe.  The 
sounding  of  a  whistle  and  bell,  as  required  by  statute,  does 
not  necessarily  constitute  a  full  discharge  of  their  duty.  Bet- 
tinger  v.  Loring,  103. 

Proximate  Cause. 

Proximate  cause:     Jury  question.     Proximate  cause  is  generally  a 

3  question  for  the  jury.     Rosche  y.  Bettendorf,  461. 

Contributory  Neouqence. 

Per  se:     Rule  to  determine.    Negligence  per  se  only  results  from 

4  conduct  so  opposed  to  the  dictates  of  common  prudence  that  it 
can  be  said  without  hesitation  or  doubt  that  no  careful  person 
would  have  committed  it.    Pilgrim  v.  Brown,  177. 

Emeisendes:     Failure  to  take  safest  course.    Failure  of  one  con- 

5  fronted  with  sudden  peril  to  take  the  safest  course  available 
to  extricate  himself  is  not  necessarily  negligence.  Pilgrim  y. 
Brown,  177. 

Compliance  with  law:     Right  to  Presume.    Plaintiff  cannot  be  held 

6  to  be  negligent  for  not  giving  defendant  the  right  of  way  at  a 
street  intersection,  as  required  by  an  ordinance,  when  the  neces- 
sity for  giving  such  right  of  way  was  occasioned  by  defendant's 
violation  of  an  ordinance  limiting  the  speed  of  vehicles,  plaintiff 
having  the  right  to  presume  that  defendant  would  not  violate 
such  law.    Pilgrim  v.  Brown,  177. 

No  Eyewitness  Rule. 

Death:    No  eyewitness:    Presumption  of  care.    It  may  be  inferred, 

7  in  the  absence  of  an  eyewitness  to  an  accident,  that  a  deceased, 
prompted  by  the  instinct  of  self-preservation,  did  what  an  ordi- 
narily prudent  person  would  do  to  avoid  injury.  Bettinger  v. 
Loring,  103. 

NEOOTIABLE  INBTBUIDSNTS.    See  Bills  and  Notes. 


J 
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Nsw  Tbial  to  Obdinancb 

NEW  TRIAL.    See  Cbiminal  Law,  15-18;  Trial,  11. 

MiSOONDUCT  09  COUNSEL. 

DiaawtioB  of  court.    The  judgment  of  the  trial  court  that  certain 

1  miseonduct  was  non- prejudicial  will  not  he  disturbed  unless  an 
abuae  of  discretion  appears.    Sullenbarger  v.  Ahrens,  288. 

Solerwice  to  porerty  of  plaintiff:    New  triaL    Misconduct  of  counsel 

2  in  referring  to  plaintiff's  poverty,  of  which  there  was  no  evidence, 
and  as  to  which  there  could  not  have  been,  properly,  any  evi- 
dence, was  held  prejudicial  in  an  action  for  slander.  Gain  v. 
Osier,  50. 

DlBCBETION  OF  COUBT. 

Weight  of  testimony:    Error  of  court:    Discretion.    Even  though  it 

3  be  determined  on  appeal  that  the  trial  court  was  in  error  in  its 
judgment  that  the  record  did  not  furnish  sufficient  evidence  to 
carry  the  case  to  the  jury  on  the  particular  negligent  act  charged, 
yet  its  order  for  a  new  trial  will  not  be  disturbed  when  the 
lower  court  was  of  the  opinion  that  its  own  error  in  failing  to 
limit  the  application  of  certain  material  evidence  was  probably 
prejudidaL  Such  action  is  clearly  within  the  discretion  lodged 
in  the  trial  court.    Rosche  v.  Bettendorf,  461. 

NOTICE  TO  PSODUOE.     See  Evidence,  6. 

NOTIOB  TO  QUIT.    See  Forcible  Entry  and  Detainer,  1. 

HUISANOE.    See  Intoxigatinq  Liquors,  1,  2. 

NUNO  PSO  TUNC.    See  Judgment,  1. 

OBJECTIONS.    See  CRiMiNAii  Law,  7,  8,  13;  Evidence; 
Trial. 

OMNIBUS  MOTION.    See  Trial,  2. 

OPINION  EVIDENCE.     See  Criminal  Law,  6. 

OBIOINAL  NOTICE.     See  Process,  1. 

ORDINANCE.     See  Municipal  Corporations,  2,  3,  8. 
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PAMITIOII  to  PATmifT 

PARTITION. 

Improvements,  Credit  for. 

DiatribntiTe  but  ooa-partitioiied  thaxt  of  widow:    Improvtmoiits  by 

1  heirs:  Credits.  Where  a  widow  took  in  law  her  distributive 
share  but  did  not  have  the  same  partitioned,  and  allowed  dif- 
ferent heirs  to  erect  valuable  improvements  on  the  land,  such 
heirs  are  entitled  to  credit  for  their  expenditures'  in  an  action 
of  partition  after  the  death  of  the  widow.    Berry  v.  Donald,  744. 

Attorney  Pees. 

When  allowed.    Attorney  fees  cannot  be  allowed  at  the  expense  of 

2  the  common  property  when  the  title  to  the  property  is  in  issue, 
each  litigant  being  represented  by  an  attorney  of  his  own 
choosing.    Berry  v.  Donald,  744. 

PABTNEBSHIP.    See  Specific  Performance,  2. 
The  Relation — Profits  and  Losses. 

Test  of:    Profits  and  losses.    In  order  to  constitute  a  partnership,  it 

1  must  be  shown  that  the  parties  agreed  to  share  in  the  profits 
and  losses.    Miles  v.  Miles,  153. 

Surviving  Partner,  Power  of. 

Sale  for  other  property:    Validity.    A  surviving  partner  has  no  right, 

2  in  the  absence  of  express  authority,  to  sell  the  property  of  a 
partnership  except  for  purposes  connected  with  or  in  aid  of  wind- 
ing up  the  affairs  of  the  partnership  and  then  only  for  cadi* 
Western  Co.  v.  Atlee,  650. 

PATEBNITT.     See  Bastards,  1-3 ;  Witnesses,  3. 
PATIIENT.     See  Banes  and  Banking,  2. 
When  Effected — Worthless  Check. 

Checks  in  payment:    The  naked  act  of  accepting  a  eheck  fa  .payment 
1    of  a  note  is  presumed  in  law  to  be  on  condition  that  the  check 
is  good.    If  the  check  is  dishonored,  no  payment  is  effected-.  Bank 
v.  Bank,  707. 
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Cancellation — ^When  Pebmitted. 

Remittances  under  mistake:  Fraud:  Recall:  Cancellation:  Pria- 
2  cipal  and  agent.  A  remittance  in  the  form  of  a  draft  to  the 
holder  of  a  note  hj  one  acting  as  the  coHecting  agent  for  such 
holder,  such  remittance  being  made  under  a  mistake  of  fact, 
induced  by  fraud,  that  said  note  had  really  been  paid,  may  be 
recalled  and  cancelled  even  though  the  holder  of  the  note  to 
whom  the  remittance  was  sent  was  not  a  party  to  the  said 
fraud,  the  said  holder  parting  with  nothing  and  losing  nothing 
by  reason  of  the  mistake.    Bank  v.  Bank,  707. 

PEBSONAL  TBANSA0TI0N8  WITH  DSOEASED.       See 

Boundaries,  2 ;  Witnesses,  1-6. 

PLEADING.      See  Assignments,  1 ;  Executors  and  Admin- 
istrators, 2 ;  Fraud,  1 ;  Libel  and  Slander,  5,  6. 

Prater  for  Belief. 

Erroneous  prayer:    Effect.    A  prayer  based  on  an  erroneous  measure 

1  of  damages  will  not  prevent  recovery  on  the  correct  measure. 
Ihigger  v.  Kelly,  129. 

Matters  Specially  Pleaded. 

Judgment:    Necessity  to  plead.   Former  adjudication  must  be  specially 

2  pleaded.    (Sec.  3629,  Code.)    In  re  Estate  of  Heaver,  563. 

Waiver:    Evidence  without  plea.    Evidence  of  a  waiver  without  any 

3  allegation  of  a  waiver  in  the  pleading  is  inadmissible  and  if  ad- 
mitted such  evidence  proves  nothing.  (Sec.  3629,  Code.)  Schworm 
V.  Reserve  Society,  579. 

Special  defense:     Estoppel:     Abandonment  of  public  alleys.     Any 

4  defense  which  admits  the  facts  of  the  adverse  pleading,  but  by 
some  other  matter  seeks  to  avoid  their  legal  effect,  must  be 
specially  pleaded.     Schultz  v.  Stringer,  668. 

Motion  Treated  as  Demurrer. 

When,  permissible.    A  motion  may  be  treated  as  a  demurrer,  when 

5  the  pleading  attacked  is  bad.    Gain  v.  Osier,  59. 
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Answer — ^Denial  Implied. 

Angwer:     Statutory  denial:     NeoMiity  of  proof  aotwitligtaiidiag 
6    reply, 

1.  The  law  Bupplies  a  denial  of  all  allegatioiia  of  an  answer 
(except  oounterelaima).    (Sec.  362d,  Oode.) 

3.  A  reply  (Sec.  3670,  Code)  alleging  certain  facts  defensive 
to  and  in  avoidance  of  matters  alleged  in  the  answer  does  not 
release  defendant  fn>m  the  obligation  to  prove  the  allegations  of 
his  answer.    (Sec.  3577,  Oode.)    Schworm  v.  Reserve  Society,  679. 

POUOE  POWER.     See  Constitutional  Law,  4. 

POLL  BOOKS.     See  Intozicatinq  Liquobs,  5. 

PREMATUBE  ACTION.     See  Insurance,  4. 

PBESUMPTIONS.  As  to  Record  on  Appeal,  see  Appeal 
AND  Error,  6 ;  as  to  Family  Services,  see  Executors  and 
Administrators,  3 ;  as  to  Malice  and  Falsity,  see  Libel  and 
Slander,  1-3. 

PRINCIPAL  AND  AGENT.  See  Banks  and  Banking,  1 ; 
Brokers,  1 ;  Payment,  2. 

Apparent  Authoritt  of  Agent. 

Sight  to  rely.    One  has  a  right  in  good  faith  to  rely,  within  reaaon- 

1  able  limits,  upon  the  apparent  authority  of  an  agent.  Johnson 
y.  Investment  Co.,  340. 

Unauthorized  Acts  of  Agent. 

Principal  repudiating  nnantherised  acta  of  agent:    Keeping  beaefita. 

2  The  principal  will  not  be  permitted  to  repudiate  the  unauthor- 
ized acts  of  his  agent  and  still  retain  the  benefits  of  the  agent's 
acta.    Johnson  v.  Investment  Co.,  340. 

PRIVILEGED  OOMBCUNIOATION.  See  Libel  and  Slan- 
der, 4. 

PROOEEDmaS,    ORDINARY    OR    EQUITABLE.      See 

Actions,  2. 

PROBATE.    See  Executors  and  Administrators. 
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PROCESS. 

Service  on  Agent. 

Railroads:     Action  againat    Juriadiction  of  a  railroad  company  ia 

1    secured  hj  service  of  the  original  notice  on  any  ' '  agent  or  person 

transacting  the  business"  of  such  company,  in  the  county  where 

suit  is  brought,  within  the  meaning  of  Section  3529,  Sup.  Code, 

1913.    Bell  y.  £rie  R.  R.,  96. 

PROFITS.     See  Contracts,  10;  Damages,  1,  la;  Partner- 
ship. 

PUBLIC  OFFENSES.     See  Burglary,  1. 

PURE  FOOD.    See  Constitutional  Law,  4 ;  Statutes,  4. 

REAL  ESTATE  AGENTS.    See  Brokers,  1. 

REAL  PROPERTT.     See  Frauds,  Statute  of,  1. 

REASONABLE  TIME.     See  Contracts,  6. 

REFERENDUM.    See  Municipal  Corporations,  8. 

REFORMATION  OF  INSTRUMENTS.     See  Insurance,  2. 

Grounds — ^Mistake. 

'Mistake  of  law."    To  so  re-form  a  writing  that  the  ri^t  to  forfeit 

1  the  contract  is  mutual,  such  being  the  actual  contract  of  the 
parties,  is  not  reforming  ''a  mistake  of  law."  Machine  Co.  ▼. 
Galloway,  550. 

Evidence — ^Weight  and  Sufficiency. 

ETidence:     Sufficiency.    Evidence  is  "clear  and  satisfactory"  within 

2  the  meaning  of  the  rule  governing  the  reformation  of  written 
instruments,  when  such  that  the  mind  readily  reaches  a  aatls- 
factory  conclusion  that  the  parties  did  not  in  writing  up  the 
contract  use  such  words  as  aptly  expressed  that  which  they 
mutually  intended  to  express.    Machine  Co.  v.  Galloway,  550. 

Surrounding  Circumstances:     Nature  of  subject-matter.     Eyidence 

3  consists  not  alone  of  oral  words  spoken.  Sometimes  the  sur- 
rounding circumstances  and  the  nature  of  the  subject-matter  of 
the  contract  may  throw  a  stronger  light  on  the  ultimate  queation 
than  the  naked  testimony  of  witnesses.  Machine  Co.  y.  Gal- 
loway, 550.' 
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BKTiTiAaK.    See  Evidencb,  1. 
RiQHT  TO  Rescind. 

Mutual  miaUke.    A  written  release  of  a  valuable  right  or  Bubsiating 

1  cause  of  action  may  be  repudiated  on  the  ground  of  mutual  mia- 
take.    Reddington  v.  Blue,  34. 

Mutual  mistake:    Extent  of  proof  to  show.    Whether  instructions  in 

2  instant  case  on  extent  of  proof  to  establish  right  to  avoid  release 
required  excess  of  proof  from  plaintiff,  query.  Reddington  ▼. 
Blue,  34. 

FoBM  OP  Action  to  Rescind. 

Mutual  mistake:    Avoidance  at  law.    The  avoidance  of  a  release  on 

3  the  ground  of  mutual  mistake  may  be  had  in  an  action  at  law. 
Reddington  v.  Blue,  34. 

Conditions  to  Rescission. 

Return  of  consideration  received:     When  not  necessary.    A  release 

4  may  be  avoided  for  mutual  mistake  without  returning  the  con- 
sideration received  for  the  release,  when  it  appears  that  the 
consideration  was  given  to  the  injured  party  for  known  and 
acknowledged  injuries  and  for  nothing  else.  Reddington  v. 
Blue,  34. 

Evidence  Relevant  to  Rescission. 

Avoidance:    Mistake  as  to  injuries:    Plaintiff's  knowledge.    On  the 

5  question  of  the  right  to  avoid  a  release  for  mutual  mistake  as 
to  the  extent  of  plaintiff's  injuries,  he  may  testify  as  to  what 
knowledge  he  had  of  his  injuries  and  what  his  physician  said 
to  him  in  relation  thereto.    Reddington  v.  Blue,  34. 

HBlf  A  TNDEBMAK,     See  Limitation  of  Actions,  2. 
BENT.     See  Landlord  and  Tenant,  1. 
SE-OFFEB  OF  TESTIMONY.     See  Witnesses,  5. 
BEPTTTABLE  PEBSON.    See  Intoxicating  Liquors,  4,  6. 
BE80ISSI0N.    See  Release. 
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BE8  GESTAE.  See  Criminal  Law,  8 ;  Evidence,  4,  5. 
REVIEW  (on  appeal).  See  Appeal  and  Error,  7-12. 
BEVOOABIUTT  OF  DEED.     See  Deeds,  4. 

SALES. 

Performance  of  Contract. 

Delivery  and  acceptance:     Intention.     Whether  there  has  been  a 

1  "delivery"  or  "acceptance"  which  will  operate  to  pass  title  is 
ordinarily  a  question  of  intention.    Pew  Go.  v.  Karley,  170. 

Warranties. 

For  particular  purpose:    Implied  warranty.    A  warranty  is  "implied" 

2  when  the  known  circumstances  surrounding  the  parties  at  the 
time  of  the  sale,  or  the  nature  of  the  thing  sold,  are  such 
that  the  law  assumes  that  the  parties  intended  that  the  buyer 
should  be  protected,  in  addition  to  the  contract  of  sale,  by  a 
farther  implied  contract.    Pew  Co.  v.  Eji.rley,  170. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Statutory  construction:  ''Offer  of  high  school  course^:  Tuition.  A 
1  school  corporation  of  a  county  maintaining  a  county  high  school 
under  Ch.  12,  Title  13,  of  the  Code,  with  a  four-year  course, 
being  as  a  matter  of  law  a  part  of  the  county  high-school  scheme, 
is  "offering  a  four-year  high-school  course"  within  the  meaning 
of  Ch.  146,  Acts  34  G.  A  (Sec.  2733-la,  Sup.  Code,  1913),  and 
is  not  liable  for  the  -tuition  of  pupils  residing  therein  while 
attending  high  school  outside  of  their  district  and  not  in  the 
county  high  school.  The  parents  of  such  children  are  liable  to 
the  school  corporation  where  such  children  attend  for  the  tuition 
of  such  children.    Independent  School  District  v.  Carter,  311. 

SELF  DEFENSE.     See  Assault  and  Battery,  1;  Homi- 
cide, 1,  2. 

SENTENCE.     See  Burglary,  4. 

SEBVICES.     See  Family,  1 ;  Work  and  Labor,  1. 

SHELLEY'S  CASE.     See  Deeds,  7,  8. 
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8LANDEK*    See  Libel  and  ^andeb. 
SPEOinO  PEBFOBMANOK 

C!oNTaAGT8  Enfobceable. 

Certointy  as  to  subject-matter.    Specific  performance  demands  a  eon- 

1    tract  (a)  certain,  (b)  imambiguoua  and  (c)  free  from  reasonable 

doubt  as  to  tbe  subject  matter,  time,  etc.    Evidence  reviewed  in 

the  instant  case  and  held  to  meet  the  rule.    Western  Co.  v.  Atlee, 

660. 

Rail  estate.    Real  estate  is  none  the  less  real  estate,  in  an  action  to 
3    enforce  the  specific  performance  thereof  under  a  proper  contract, 
because  it  belongs  to  a  partnership,  even  though  for  many  part- 
nership purposes  it  may  be  treated  as  personalty.    Western  Ooi. 
▼.  Atlee,  650. 

Tender  as  Condition  Pbecedent. 

Uselass  acts.  One  seeking  specific  performance  and  who  has  been 
3  always  ready,  able  and  willing  to  perform,  and  demanded  per- 
formance and  was  met  with  a  refusal  to  perform  on  the  part  of 
his  adversary  need  not  tender  the  purchase  price  prior  to  com- 
meneing  action.  It  is  sufficient  if  he  makes  a  good  tender  in 
eonrt  when  he  begins  his  action,  time  not  being  the  essence  of 
the  contract,  and  the  terms  of  the  contract  being  strictly  mutual 
Western  Co.  v.  Atlee,  650. 

STATUTES.     See  CIonstitutional  Law,  5;  Schools  and 
School  Distbicts,  1. 

Rules  of  C!on8tbuction. 

Literal  construction:     Evident  object  of  statute.    The  evident  pur- 
1    poses  of  a  statute  may  demand  an  interpretation  other  than  a 
literal  one.    Pilgrim  v.  Brown,  177. 

Character  of  statute:  Related  sections:  Implied  meaning  part  of 
8  statute.  The  intent  of  a  statute  is  the  law.  In  arriving  at  that 
intent,  the  ''character"  of  the  statute  must  be  kept  in  view;  for 
instance,  whether  regulatory  or  prohibitory.  With  the  real  char- 
acter in  mind,  that  which  is  necessarily  implied  or  assumed  in 
rioted  clauses  or  sections  Is  as  much  a  part  of  the  law  as  tint 
which  is  expressed.    State  v.  Gish,  70. 
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AlMiudity:     LesialattTe  latent     If  the  literal   eonstruction  of  a 

3  statute  leads  te  abeurdity,  the  court  will  seek  a  construction 
consistent  with  reason,  if  possible,  and  presume  such  to  have 
been  the  l^islative  intent.    State  ▼.  Gish,  70. 

Absolute  or  qiuljiied  ^ohibitioii  on  sale:    Ice  cream  standard  act. 

4  The  Ice  Cream  Standard  Act  (Sec.  4999-a31,  Sup.  Oode,  1913) 
does  not  prohibit  the  sale  and  keeping  for  sale  of  wholesome 
frozen  milk  and  cream  products  below  the  stetutery  stendard,  if 
sold  not  as  ice  cream,  but  by  some  other  name  and  for  what  it 
really  is.    Stete  v.  Hutehinson,  1. 

STATUTE  OF  UUITATIONS.  See  Limitation  of  Actions. 
SUIT  MONET.     See  Divobce^  7. 

SUSETEES.     See  Judgment;  Justices  of  the  Peace,  1. 

TAXES.     See  Taxation. 

TAXATION.    See  Mandamus^  1. 

Repayment  of  Tax  IiiLEOAiiLT  Exacted. 

Duty  of  BUpervisoxi.  It  is  the  duty  of  the  board  of  supervisors, 
1  whenever  taxes  have  been  illegally  exacted,  te  direct  the  county 
treasurer  te  repay  the  same.  (Sec  1417,  Gode.)  So  held  where 
the  county  had  levied  and  collected  taxes,  under  an  unconstitu- 
tional stetute,  on  shares  of  stock  in  a  national  bank.  Bank  v. 
Board,  501. 

Payment:    Recovery.    Though  some  years  may  have  elapsed  before 

3    a  stetute  under  which  taxes  had  been  exacted  was  declared 

illegal,  yet  the  exaction  was  illegal  from  the  beginning.    That 

which  was  originally  void  does  not  by  lapse  of  time  become 

valid.    Bank  v.  Board,  501. 

Listing  property:    Illegal  tax:    Seeovery.    The  taxpayer  from  whom 

3  a  tax  has  been  exacted  under  an  invalid  law  is  not  estepped  to 
demand  the  return  of  the  same  because  he  listed  the  property 
with  the  assessor.    Bank  v.  Board,  501. 

Mistake  of  law.    The  ^mistake**  of  a  tai^payer  in  supposing  that  the 

4  law  under  which  a  tax  was  exacted  was  legal  lessens  not  the 
duty  of  the  board  of  supervisors  te  return  the  illegal  exaction  to 
him.    Bank  v.  Board,  501. 
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Voliutary  payniAiit:     Dvty  to  XBpBj,    The  duty  of  the  board  of 

5  superviaora  to  order  the  return  of  a  tax  exacted  under  an  un- 
coDBtitutional  statute  is  none  the  less  a  duty  becauee  the  tax 
was  voluntarily  paid.     (Sec  1417,  Code.)     Bank  v.  Board,  501. 

Duty  to  return:     Sefiaomonts  to  avoid.    When  the  public  has  ex- 

6  acted  money  "as  taxes"  it  will  not  be  permitted,  when  the  il- 
l^ality  is  declared,  to  indulge  in  the  quibble  that  such  money 
was  not  ''taxes,"  in  order  to  escape  a  plain,  mandatory  duty  to 
return  the  same.     (Sec.  1417,  Code.)     Bank  t.  Board,  501. 

[nhebitancb  Taxes. 

Treaties:    Limitation  on  states.   No  limitation  whatever  on  the  power 

7  of  the  state  to  levy  a  collateral  inheritance  tax  and  no  limita- 
tion on  the  power  of  the  state  to  discriminate  or  graduate  such 
tax  according  to  whether  the  property  passes  to  residents  or  to 
nonresident  aliens  is  contained  in  that  clause  of  the  treaty  be- 
tween the  United  States  and  Sweden  providing  that  the  subjects 
of  the  two  countries  "in  the  respective  states  nuiy  freely  dis- 
pose of  their  goods  and  effects  by  testament,  eta  ...  in 
favor  of  such  persons  as  they  may  think  proper  and  their  heirs 
.  .  .  shall  receive  the  succession  even  ah  intettdto,"  and  pro- 
viding that  "these  inheritances  .  .  .  which  the  subjects 
...  in  changing  their  dwelling  shall  be  desirous  of  removing 
from  the  place  of  their  abode,  shall  be  exempt  from  all  duty 
called  'droit  de  detraction.*"    In  re  Estate  of  Peterson,  511. 

Treaties:    'a>roit  de  detraction."    "Droit  de  detraction'*  is  an  inter- 

8  national  law  term  and  means  a  tax  levied  upon  the  removal 
from  one  country  to  another  country  of  property  acquired  by 
succession  or  testamentary  disposition.  The  term  has  no  refer- 
ence to  succession  or  inheritance  taxes.  In  re  Estate  of  Peter- 
son, 511. 

Treaties:    ''Goods  and  effects."   "Goods  and  effects"  include  real  esUte 

9  within  the  meaning  of  the  treaty  between  the  United  States  and 
Sweden  which  provides  that  "the  subjects  of  the  contracting 
parties  in  the  respective  states  may  freely  dispose  of  their  goods 
and  effects,  etc.,"  the  original  of  the  treaty  being  in  the  French 
language  and  the  French  term  for  "goods  and  effects"  including 
real  property.    In  re  Estate  of  Peterson,  511. 

TENDER.     See  Specifio  Pebfobmanoe,  3. 
THBEAT8.     See  Homicide,  6. 
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TITLE  OF  AOT.    See  CJonbtitxjtional'Law,  5. 
T0BT8. 

Inraiioii  of  home  aad  porion:    Daaufeo.    The  unlawful  invasion  of 
1    one's  home  or  person  is  actionable,  eyen  though  the  damages  be 
indefinite.    Johnson  t.  Hahn,  147. 

TBBATIB8.    See  Taxation,  7-9. 

TBIAL.  See  Actions,  2 ;  Libel  and  Slander,  9-11 ;  Wills,  1. 

Reception  of  Evidence. 

For  ipedal  purpose:    Effect.    Evidence  admitted  by  the  court  for  a 

1  specified  limited  purpose  cannot  be  considered  or  treated  as  in 
the  record  for  any  other  or  wider  purpose.  Schworm  v.  Reserve 
Society,  579. 

Omnibiu  motion  to  strike.    A  motion  to  strike  out  evidence,  embrao- 

2  ing  botV  competent  and  incompetent,  is  properly  overruled.  Sul- 
lenbarger  v.  Ahrens,  288. 

Form  of  questions  indefinite.    It  is  not  error  to  exclude  answers  to 

3  questions  indefinite  as  to  the  matters  called  for,  and  as  to  the 
person  to  whom  reference  is  made.    James  v.  Fairall,  427. 

Admissions  of  record:    Assumption  of  fact  by  court.    An  admission 

4  of  record  that  will  authorize  the  court  to  assume  the  truth  of  a 
matter  in  issu^  must  be  as  broad  as  the  pleading.  CSiadima  v. 
Kovar,  385. 

Instructions — ^Form,  Requisites  and  Sufficiency. 

Giving  correct  and  incorrect  rule:     Effect.    Instructions  announcing 

5  the  correct  and  incorrect  rule  on  the  same  proposition  are  pre- 
judicial.   Chadima  v.  Kovar,  385. 

Aptness:  Surplusage.  Surplusage,  meaningless  matter,  tending  to  con- 

6  fusion,  should  be  omitted  from  instructions.  Howard  v.  Brown, 
410. 

» 

Cletnieu:     Hypezoritical  objections.     Oertain  instructions  stating 

7  that  defendant  "would  be"  liable  to  plaintiff  for  certain  pianos, 
and  that  plaintiff  "would  be"  entitled  to  judgment  unless  de- 
fendant established  his  afib'mative  defense,  considered  and  held 

Vol.  168  Ia.— 51 
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to  be  Buffidentlj  dear,  and  that  the  objeetioBB  thereto  were 
purely  hypercritical.    Waltham  ▼.  Lindholm,  728. 

Burden  of  proof:     Sufficiency.     Certain  instmctions  reviewed  and 

8  held  to  sufficiently  impoee  on  defendant  the  harden  to  eetaUiah 
his  affirmatiTe  defense.    Waltham  ▼.  Lindhofan»  738. 

Verdict. 

Verdict  for  nominal  damages:     Actual  damages  nndispiited:     Con- 

9  sistency.  The  return  of  a  nominal  verdict  in  an  action  for  as- 
sault and  battery  implies  that  the  jury  rejected  defendant's  plea 
of  self-defense,  but  is  consistent  with  refusal  to  return  Terdict 
for  actual  undisputed  damages,  when  record  reveals  two  en- 
counters, one  being  an  unjustifiable  assault  by  defendant  re- 
sulting in  nominal  damages  only,  and  one  resulting  in  actual 
undisputed  damages  to  plaintiff  but  as  to  which  the  jury  might 
well  have  found  in  favor  of  defendant's  plea  of  self-defense. 
Mill  V.  Roulliard,  162. 

Affirming  verdict  by  subtracting  excess:    Cartaiaty.    The  verdiet  be- 

10  ing  excessive,  the  court  cannot  cure  the  error  and  affirm  by  sub- 
tracting the  excess,  unless  such  excess  is  readily  ascertainable 
from  the  record.    Howard  v.  Brown,  410. 

« 

Excessive  damages:    Passion  and  prejudice:    Verdict  set  aside.    Ex- 

11  cessive  damages,  appearing  to  have  been  given  under  the 'in- 
fluence of  passion  and  prejudice,  are  ground  for  new  trial.  Gbun 
V.  Osier,  69. 

Evidence:     Conflict.    A  verdict  on  a  fair  conflict  of  evidence  is  con- 

12  elusive  on  appeaL    Waltham  v.  Lindholm,  728. 

TRUSTS. 

Construction  of  instrument:    Inte&tion.    In  the  construction  of  an 
1    instrument  the  court  will  rather  apply  the  words  to  fulfill  the 

intent,  than  to  destroy  the  intent  by  reason  of  the  insufficiency 

of  the  words.    In  re  Estate  of  Heaver,  563. 

UNDUE  INFLXTENOE.    See  Deeds,  1,  2 ;  Wills,  1. 
VABIANOE.    See  Indicthent  and  iKFOftHATiON,  3. 
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VENDOR  AND  PUBOHASEB.    See  Contracts. 

Contract  of  purdiase:    Practical  conatmction  by  parties.    The  prac- 
1    tical  construction  placed  on  a  contract  by  the  parties  them- 
selves, being  one  fairly  deducible  therefrom,  will  control  the 
rights  of  the  parties.    Stone  v.  Howell,  282. 

*H)ption8":    Failure  to  exercise:     Terminatioii  of  rights.    The  fail- 
3    ure  to  exercise  a  mere  "option"  to  purchase  land,  in  accordance 
with  the  terms  thereof,  terminates  all  rights  thereto.    Stone  ▼. 
Howell,  282. 

Contract  of  sale:    Meeting  of  minds.    Evidence,  in  the  form  of  cor- 
3    respcmdence,  reviewed  and  held  to  wholly  fail  to  show  a  contract 
for  the  sale  of  lands.    Hinz  v.  Middlekauff,  403. 

YEBDIOT.    See  Trial. 

WAIVER.     See  Appeal  and  Error,  14 ;  Insurance,  3 ;  Mu- 
nicipal Corporations,  7. 

WABBANTIE8.    See  Sales,  2. 

WILLS.    See  Deeds,  4,  5. 

Validity — ^Undub  Influence — ^Praud. 

Submission  of  issues.    In  a  will  contest  where  the  plea  blended  the 

1  issue  of  undue  influence  and  fraud,  and  there  was  no  fraud  ex- 
cept such  as  related  to  undue  influence,  the  submission  of  the 
question  of  the  latter  was  all-sufficient.    James  t.  Fairall,  427. 

Evidence. 

Dedarations  of  legatees:     AdmiasibHity.    Where  there  are  seyeral 

2  de'visees,  whose  interests  are  several  and  not  joint,  the  declara- 
tions of  one  devisee  are  not  admissible  on  the  question  whether 
the  win  was  executed  under  undue  influence.  James  v.  Fairall, 
427. 

Disinherited  heir:     Financial  condition.    The  financial  condition  of 

3  the  husband  of  a  disinherited  heir  may  be  inquired  into  as  bearing 
on  the  question  whether  the  heir  was  provided  for.  James  v. 
Fairall,  427. 
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WITNESSES.    See  Macteb  and  Servant,  10. 

Competency. 

Difficulty  to  show.    The  mere  fact  that  it  may  be  difficult  to  deter- 

1  mine  the  competency  of  a  witnees  is  no  reason  or  excuse  for  not 
doing  so.    James  v.  Fairall,  427. 

Penonal  tranaactioa  with  decedent:     Burden  ol  proof.    The  court 

2  will  not  presume  that  certain  testimony  constitutes  or  is  a  part 
of  a  personal  transaction  with  a  deceased  person  within  Sec 
4(H)4,  Oode.  Such  fact  must  appear  from  the  eircumstanoes,  or 
the  objecting  party  must  show  it.    Scott  v.  Brenton,  201. 

Mother  of  bastard:    Paternity.    The  mother  of  an  illegitimate  diild 

3  is  a  competent  witness  as  to  the  paternity  of  such  child,  even 
though  the  person  testified  to  as  being  the  father  is  dead,  the 
mother  not  being  within  the  prohibition  of  Sec.  4604  of  the  CSode, 
relating  to  testimony  of  transactions  with  persons  since  de- 
ceased.   Robertson  v.  Campbell,  47. 

Transaction  with  deceased:    Removal  of  disqualification:    Collniioa. 

4  A  collusive  attempt  to  render  a  witness  competent  by  dismissing 
him  as  a  party  to  the  action  is  looked  upon  with  disfavor. 
James  v.  FairaU,  427. 

Disqualified  when  offered:     Snbseqnent  facts  removing  disqnaliiica- 

5  tions:  Re-offer.  If  a  witness  appears  to  be  disqualified  when 
offered,  and  his  testimony  is  thereby  excluded,  the  appearance 
of  facts  in  the  later  stages  of  the  trial  removing  the  disquali- 
fications does  not  render  erroneous  the  original  order  excluding 
the  testimony.  There  should  be  a  re-offer  of  the  excluded  wit- 
ness.   James  v.  FairaU,  427. 

Transaction  with  deceased:    Competent  and  incompetent  evidence  oa 

6  same  issue.  Prejudicial  error  cannot  be  predicated  on  the  recep- 
tion of  evidence,  in  an  equity  case,  of  personal  transactions  be- 
tween the  witness  and  a  deceased  in  violation  of  Sec.  4604,  Code, 
when  the  matter  in  issue  was  fully  established  by  other  com- 
petent evidence.    Stewart  v.  Whicher,  269;  Scott  v.  Brenton,  201. 

Partial  or  indefinite  identification  of  person:     Admissibility.    The 

7  fact  that  a  witness  is  not  able  to  positively  identify  a  certain 
person  on  a  certain  occasion  goes  not  to  the  admissibility  of  the 
testimony  but  to  its  weight.    State  v.  Hall,  221. 
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Examination  in  Generau 

Condntion:     Law  and  fact.    A  question  which  permits  a  witness  to 

8  marshal  hia  uncommunicated  knowledge,  both  competent  and  in- 
competent,  draw  conclusions   of   ]aw  and  fact  therefrom,  and 

.  present  his  deduction  to  the  jury  must  be  condemned  as  calling 
for  a  conclusion.    James  y.  Faira]],  427. 

Gboss-Examination. 

Evidence  introduced  ^out  of  order^:     Discretion  of  court.    The  ad- 

9  mission  of  evidence  "out  of  order"  under  cross-examination  is 
not  necessarily  erroneous.  Cross-examination  should,  generally, 
be  confined  to  matters  brought  out  on  the  examination  in  chief, 
or  properly  inhering  therein,  yet  the  trial  court  has  a  wide  discre- 
tion in  relation  thereto.    Waltham  y.  Lindholm,  728. 

Matters  germane  to  direct  examination.    It  is  entirely  fit  and  proper 

10  to  bring  out  on  cross-examination  testimony  germane  to  the 
direct  examination  when  such  testimony  would  have  been  ad- 
mitted as  competent  and  material  had  the  cross-examiner  called 
the  witness  as  his  own.  Blessing  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
379. 

Discretion  of  court     Quite  large  discretion  is  lodged  In  the  trial 

11  court  as  to  the  range  of  cross-examination.  Dugger  y.  Kelly, 
129. 

Credibility. 

False  testimony:     Effect.     Falsely  testifying  to  one  material  fact 

12  justifies  the  rejection  of  the  entire  testimony  of  the  witness, 
"except  in  so  far  as  it  might  be  corroborated  by  other  credible 
testimony," — ^the  word  "testimony**  including,  of  course,  "the 
circumstances  shown  in  evidence,*'  and  it  is  not  necessary  for 
the  instructions  to  so  state.    Pilgrim  v.  Brown,  177. 

Impeachment. 

Statements  out  of  court:     Form  of  impeaching  question.     In  im- 

13  peaching  a  witness  by  showing  the  making  of  statements  out  of 
court  inconsistent  with  his  statements  in  court,  the  impeaching 
evidence  should  be  confined  substantially  to  the  matters  denied 
by  the  witness  in  court.    Dugger  v.  Kelly,  129. 
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WOIOS  AXD  PRBASM  to  WoBK  iJID  L4BQB 

W0BD8  AND  PHRASES. 

De  ttOTO.    The  term  '*de  notfo"  aa  used  in  Sec.  2450,  Sup.  Gbde,  1913, 
1    proTiding  for  trial  in  district  court  of  soificiency  of  a  statement 
of  consent  to  sell  intoxicating  liquors,  simply  means  ^again"  or 
"anew"— not  "as  an  equity  action."    Riley  v.  Litchfield,  167. 

WOBK  AND  LABOS.   See  Family,  1. 

Damages:     Delay.     Evidence  reviewed  and  held  to  show  unreason- 
1    able  delay  in  repair  of  an  automobile.    Bertschy  y.  Brady,  609. 
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WITNESSES.    See  Master  and  Servant,  10. 
Competency. 

Difficulty  to  show.    The  mere  fact  that  it  may  be  difficult  to  deter- 

1  mine  the  competency  of  a  witness  is  no  reason  or  excuse  for  not 
doing  so.    James  v.  Fairall,  427. 

Parsonal  traaaactioii  with  decedent:     Burden  ol  proof.    The  court 

2  will  not  presume  that  certain  testimony  constitutes  or  is  a  part 
of  a  personal  transaction  with  a  deceased  person  within  Sec 
4604,  Oode.  Such  fact  must  appear  from  the  circumstances,  or 
the  objecting  party  must  show  it.    Scott  ▼.  Brenton,  201. 

Mother  of  bastard:    Paternity.    The  mother  of  an  illegitimate  child 

3  is  a  competent  witness  as  to  the  paternity  of  such  child,  even 
though  the  person  testified  to  as  being  the  father  is  dead,  the 
mother  not  being  within  the  prohibition  of  Sec.  4004  of  the  CSode, 
relating  to  testimony  of  transactions  with  persons  since  de- 
ceased.   Robertson  y.  Campbell,  47. 

Tranaaction  with  deceased:    Removal  of  disqualification:    CoUniion. 

4  A  collusive  attempt  to  render  a  witness  competent  by  dismissuig 
him  as  a  party  to  the  action  is  looked  upon  with  disfavor. 
James  v.  FairaU,  427. 


Disqnalified  when  offered:     Subsequent  facta  removing  diaqi 

5  tions:  Re-offer.  If  a  witness  appears  to  be  disqualified  when 
offered,  and  his  testimony  is  thereby  excluded,  the  appearance 
of  facts  in  the  later  stages  of  the  trial  removing  the  disquali- 
fications does  not  render  erroneous  the  original  order  excluding 
the  testimony.  There  shoulcf  be  a  re-offer  of  the  excluded  wit- 
ness.   James  v.  FairaU,  427. 

Transaction  with  deceased:    Competent  and  incompetent  evidence  on 

6  same  issue.  Prejudicial  error  cannot  be  predicated  on  the  recep- 
tion of  evidence,  in  an  equity  case,  of  personal  transactions  be- 
tween the  witness  and  a  deceased  in  violation  of  Sec.  4604,  Ck>de, 
when  the  matter  in  issue  was  fully  established  by  other  com- 
petent evidence.    Stewart  v.  Whicher,  269;  Scott  v.  Brenton,  201. 

Partial  or  indefinite  identification  of  person:     Admissibility.    The 

7  fact  that  a  witness  is  not  able  to  positively  identify  a  certain 
person  on  a  certain  occasion  goes  not  to  the  admissibility  of  the 
testimony  but  to  its  weight.    State  v.  Hall,  221. 
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Examination  in  Genebau 

Condiwiaii:     Law  and  fact.    A  question  which  permits  a  witness  to 

8  marshal  his  uneommunicated  knowledge,  both  oompetent  and  in- 
competent, draw  conclusions  of  law  and  fact  therefrom,  and 

.  present  his  deduction  to  the  jury  must  be  condemned  as  calling 
for  a  conclusion.    James  v.  Fairall,  427. 

Cross-Examination. 

Kvidence  introduced  ''out  of  order^:     Discretion  of  court.    The  ad- 

9  mission  of  evidence  ''out  of  order"  under  cross-examination  is 
not  necessarily  erroneous.  Cross-examination  should,  generally, 
be  confined  to  matters  brought  out  on  the  examination  in  chief, 
or  properly  inhering  therein,  yet  the  trial  court  has  a  wide  discre- 
tion in  relation  thereto.    Waltham  y.  Lindholm,  728. 

Matters  germane  to  direct  examination.    It  is  entirely  fit  and  proper 

10  to  bring  out  on  cross-examination  testimony  germane  to  the 
direct  examination  when  such  testimony  would  have  been  ad- 
mitted as  competent  and  material  had  the  cross-examiner  called 
the  witness  as  his  own.  Blessing  v.  Chicago,  R.  I.  &  P.  By.  Co., 
379. 

DiacretioB  of  court.     Quite  large  discretion  is  lodged  in  the  trial 

11  court  as  to  the  range  of  cross-examination.  Dugger  y.  Kelly, 
129. 

Credibility. 

False  testimony:     Effect.     Falsely  testifying  to  one  material  fact 

12  justifies  the  rejection  of  the  entire  testimony  of  the  witness, 
"except  in  so  far  as  it  might  be  corroborated  by  other  credible 
testimony," — ^the  word  "testimony"  including,  of  course,  "the 
circumstances  shown  in  evidence,"  and  it  is  not  necessary  for 
the  instructions  to  so  state.    Pilgrim  y.  Brown,  177. 

Impeachment. 

Statements  out  of  court:     Form  of  impeaching  question.     In  im- 

13  peaching  a  witness  by  showing  the  making  of  statements  out  of 
court  inconsistent  with  his  statements  in  court,  the  impeaching 
evidence  should  be  confined  substantially  to  the  matters  denied 
by  the  witness  in  court.    Dugger  v.  Kelly,  129. 
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U.  S.  Coattitiition. 


Fourteenth  Amendment^  Sec.  1      4 

Treaty!— U.  S.  and  Sweden. 

Articles  I,  n,  VI  (as  amended) 
512,  513 

Iowa  Constitution. 
Article  3,  Sec.  29 4,  5,  7 


Acts  Mth  General  AwtnMj, 

Chapter    72 80  et  seq. 

Chapter    72,  Sees.  3,  5,  6. . . .     73 
Oiapter    72,  Sees.  7,  8, 12  .  .72,73 

Chapter    72,  Sec.    9 81 

Chapter  72,  Sec.  21 182 

Chapter  72,  See.  22 77 

Oiapter  146    312 

Chapter  175 4,  6 

Acts  S5th  General  AssemUy. 


U.  S.  Statutes. 

Bankruptcy  Act,  Sees.  6,  67-c, 

67-f,  70.. 324,  325,  326,  328,  329 
Rev.  Stat.,  Sec  5219 503 

Acts  87th  General  Assembly. 
Chapter  44 529 

Acts  29th  General  Assembly. 
Chapter  73 529 

Acts  Slst  General  Assembly. 

diapter  166  (Sees.  4999-al5— 
4999-a30,  Code  Supp.) 3,  5 

Acts  88nd  General  Assembly. 

C9iapter    80,  Sec.  13 527 

Chapter  159    302 

Chapter  178  5 


Chapter  130  73 

Chapter  289,  Sees.  3,  4 620 

SoTision  of  1860. 

Sec.  762 505 

Code  of  1887. 

Chapter  14,  Title  13 S14 

Sees.  299,  300,  368,  372,  482, 

484-489,  491,  492 725 

Sec.  357 626 

Sec.  839 624,  625 

Sec.  1417 503,  505 

Sec.  1742 530 

Sec.  1822  588 

Sec.  2405 363 

Sec.  2448 109 

Sec  2450 194 

Sec  2452 197,  199 

Sec  2914 689 

Sees.  2972,  2976 324,  325 
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Statutbs  CrrsD,  Conbtrubd,  Etc. 


Sec  8974 815,  325 

See.  8991 33 

Sec  3098 871,  875,  879,  880 

See.  3180 369 

See.  3366  878 

See.  3386 49 

See.  3415 a76 

Sees.  3438,  3433,  3434 568 

See.  3447,  Pftr.  4 874 

Sees.  3567,  3577 586 

See.  3801  384 

Sec.  4101,  Pto.  3 657 

See.  4810 33 

5.  4817 S3 

4341  et  aeq 504 

See.  4468 143 

Sees.  4558,  4566 459 

See.  4604  50, 

54,  810,  873,  890,  894,  435,  448 

See.  4791 843 

See.  5086 543 

See.  5491  820 

See.  6657  243 

Code  Svpp.  1807 

Sect.  370,  371,  483,  490 725 

See.  1388 508,  506 


See.  8406 

Sees.  3589,  3531,  3538 108 

Sec  4999-a31  5,8 

Codo  Sapp.  1818. 

Chapter    5,  Title    9    587 

Chapter  18,  Title  13 313,  315 

See.    814 480 

Sees.  1056-a30,  1056-a37.. ...  129 

See.  1748-a 589,  530 

See.  1744 588,  529 

Sees.  1759-1759-0 528 

See.  8738 315 

See.  3376 747 

Sees.  3705-A,  3705-b 680 
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Sec  4999-ad 40 

Sees.  4999-al5— 4999-a43 3,  4 

Sees.  4999-a80, 4999-a81, 4999- 

a88 6 

Sec  5652 243 

Sees.  5718-al3,  5718-al8 858 

Sec.  5718-a80 859 

Snles  of  Svpnme  Court 

Rule  53,  Par.  4 890 


